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CARNEGIE  STEEL  COMPANY  v.   PATRICK  CONNELLY. 

Submitted  December  2,  1915— Decided  June  8,  1916. 

>rdered  a  quantity  of  steel  bars  of  special 
ephone  and  afterward  confirmed  the  order  by 
itiff  accepted  the  order  and  performed  its  part 

defendant  cannot  thereafter  set  up  in  a  court 
ice  to  his  breach  of  the  contract  that  the  letter 

a  mistaken  understanding  by  him  of  what 
vSLSf  or  that  it  contained  statements  that  he 
nake. 

permit  the  introduction  of  evidence  by  the 
that  information  given  by  him  to  the  plaintiff, 
i  basis  of  action  by  the  latter,  and  which  has 
pon  in  conformity  thereto,  was  unintentionally 
object  is  to  throw  a  loss  upon  the  plaintiff, 

his   position,    relying   on    the   truth    of   such 


to  show  cause. 
Chief  Justice,  and  Justices  SwAYzr. 
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For  the  rule,  lAnddbtvnj,  Depue  &  Faulhs, 
Contra,  Edwards  &  Smith, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  was  an  action  brought 
to  recover  the  contract  price  of  approximately  fifty  tons  of 
steel  bars  agreed  to  be  purchased  by  the  defendant  from  the 
plaintiff  on  September  25th,  1914,  for  the  price  of  $1,280. 
The  defence  was  that  only  ten  tons  of  the  steel  bars  had  been 
delivered,  and  that  there  was  no  obligation  on  the  defendant 
to  pay  for  any  greater  amount 

The  proofs  showed  that  the  order  for  the  steel  bars  was 
given  by  the  defendant  personally  over  the  telephone,  and  was 
received  at  the  plaintiff  company's  office  by  one  Bailey,  a  clerk 
in  the  office,  who  made  a  memorandum  of  it,  item  by  item,  as 
Mr.  Connelly  gave  it.  After  this  memorandum  was  made 
Bailey  read  the  order  back  to  the  defendant,  and  asked  him  if 
it  was  correct,  the  latter  replying  that  it  was  0.  K.  and  to  go 
ahead  with  the  order.  The  price  agreed  upon  at  this  conver- 
sation was  two  cents  per  pound.  Bailey  then  asked  for  a  con- 
firmation of  the  order  by  letter.  Connelly  agreed  to  comply 
with  this  request,  and  sent  the  letter,  in  which  he  stated: 
"I  accept  your  proposition  of  this  date  over  wire  of  furnish- 
ing mo  with  1"  steel  bars,  twisted,  from  your  Waverly  ware- 
house;" and  then  follows  a  specification  of  the  numl)er  of 
pieces  and  their  respective  lengths.  This  specification  makes 
up  a  total  of  approximately  fifty  tons  of  the  bars.  TJpon  the 
receipt  of  this  letter,  the  defendant,  being  in  a  great  hurry 
for  the  material,  the  order  was  at  once  put  into  execution, 
the  deliveries  being  started  on  the  next  day  after  the  receipt 
of  the  order.  After  about  ten  tons  had  been  received  by  Mr. 
Connelly,  he  telephoned  the  plaintiflF  that  he  had  received  all 
of  the  rails  lie  then  needed,  and  that,  if  any  more  were  in- 
tended to  be  shipped,  there  was  a  mistake  in  the  order  and 
that  the  plaintiff  should  cancel  it.  This  the  plaintiff  refused 
to  do,  having  cut  the  rails  to  special  lengths  in  compliance 
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with  the  defendant's  request.  I^ater,  the  defendant  having 
refused  to  pay  for  any  of  the  steel  bars  in  excess  of  the  quan- 
tity actually  received,  the  present  suit  was  brought  to  recover 
the  contract  price  of  the  fifty  tons.  The  defence,  as  has 
already  been  indicated,  was  that  Connelly  in  fact  had  only 
ordered  ten  tons ;  that  his  order  had  been  misunderstood  over 
the  telephone,  and  that  his  letter  of  confirmation  was  written 
under  a  mistake  of  fact  as  to  what  the  order  really  was.  The 
finding  of  the  jury  was  practically  in  favor  of  the  defendant, 
repudiating  the  plaintifif'^  claim,  except  as  to  the  amount  of 
steel  bars  actually  received  and  accepted  by  the  defendant. 

This  verdict  cannot  be  sustained.  In  the  first  place,  the 
letter  of  confirmation,  written  by  Connelly,  specifying,  item 
by  item,  the  quantities  of  steel  bars  contracted  for,  was  an 
affirmation  of  the  terms  of  the  contract  as  understood  by  the 
plaintiff,  and  entirely  justified  it  in  proceeding  forthwith  to 
ekecute  the  provisions  thereof.  Having  declared  the  pro- 
visions of  this  contract,  and  thus  induced  the  plaintiff  to  per- 
form it  according  to  the  terms  exhibited  in  this  letter,  the 
defendant  cannot  thereafter  set  up  in  a  court  of  justice  as  a 
defence  to  his  breach  of  it  that  the  letter  was  written  under 
a  mistaken  understanding  of  what  the  real  contract  was,  or 
that  it  contained  statements  which  he  had  not  intended  to 
make.  The  law  will  not  permit  the  introduction  of  evidence 
by  the  defendant  to  show  that  information  given  by  him  to 
the  plaintiff,  and  intended  as  the  basis  of  action,  by  the  latter, 
and  which  has  in  fact  been  acted  upon  in  conformity  thereto, 
was  unintentionally  untrue,  where  the  object  is  to  throw  a 
loss  upon  the  plaintiff,  who  has  changed  his  position,  relying 
on  the  truth  of  such  statement.  Campbell  v.  Nichols,  33  N. 
J.  L.  81,  87. 

In  the  second  place,  aside  from  the  doctrine  just  adverted 
to,  the  great  preponderance  of  the  evidence  is  in  favor  of  the 
conclusion  that  the  contract  was  in  fact  that  which  was  ex- 
hibited in  Connelly's  letter  of  confirmation,  and  that  changed 
conditions  in  the  work  upon  which  he  was  engaged,  and  for 
the  carrying  on  of  which  he  had  given  the  order  for  thepe  steel 
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bars,  induced  him  to  repudiate  the  contract  which  he  had 
knowingly  entered  into  with  the  plaintiff. 
The  rule  to  show  cause  will  be  made  absolute. 


RALPH  D.  EARLE,  Jr.,  RELATOR,  v.  HENRY  W.  DURHAM, 
RESPONDENT. 

» 
Argued  February  17,  1916— Decided  June  8,  1916. 

When,  under  the  terms  of  tJic  act  commonly  known  as  the  Small 
Board  of  Freeholders  act  (Pamph.  L,  1912,  p.  619),  a  county 
adopts  the  provisions  of  that  statute,  all  offices  previously  filled 
by  former  boards  of  freeholders  become  vacant  on  the  first  Mon- 
day of  January  next  after  the  election  of  the  "small  board," 
irrespective  of  the  terms  of  such  offices  or  under  what  statutes 
they  have  been  created. 

On  quo  warranto.    On  demurrer  to  information. 

Before  Gummere^  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  relator,  Gilbert  Collins, 

Contra,  John  R.  Hardin  and  Waldron  M.  Ward. 

Tlie  opinion  of  tlie  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  relator  by  this  writ  chal- 
lenges the  appointment  of  the  respondent  as  county  engineer 
by  the  board  of  chosen  freeholders  of  Bergen  county  on 
January  3d,  1916. 

The  voters  of  this  county  at  the  general  election  held  in 
1914  adopted  the  act  of  1912  entitled  "An  act  to  reorganize 
the  boards  of  chosen  freeholders  of  the  several  counties  of 
this  state,  reducing  the  membership  thereof,  fixing  the  salaries 
and  providing  for  the  election  and  terms  of  office  of  the  mem- 
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bers,  and  also  for  the  appointment  and  temis  of  office  of 
officers  appointed  by  said  boards"  (Pamph.  L.,  p,  619),  pur- 
suant to  a  referendum  provision  contained  therein.  This 
statute  is  commonly  known  as  the  Small  Board  of  Freeholders 
act.  It  provides,  among  other  things,  that  whenever  any 
county  shall  adopt  its  provisions,  there  shall  be  elected  at 
the  next  following  general  election  an  entire  new  board,  which 
shall  meet  and  organize  on  the  first  Monday  of  January  next 
after  the  election;  that  the  terms  of  office  of  chosen  free- 
holders of  the  county  then  in  office  shall  expire  on  that  day, 
notwithstanding  that  members  thereof  may  have  been  chosen 
or  elected  for  a  period  extending  beyond  that  date ;  and  that 
(section  6)  the  terms  of  office  of  all  officers  then  liolding 
office,  under  appointment  by  the  board  of  chosen  freeholders 
existing  in  such  county,  at  the  time  of  the  reorganization  of 
the  board  in  such  county  "under  this  act,'''  shall  expire  with 
the  termination  of  office  of  the  members  of  such  previous  boarri, 
notwithstanding  that  such  officers  may  have  been  appointed 
for  a  longer  term;  and  that  all  offices  filled  by  appointment 
b}'  such  previous  board  shall  then  become  vacant,  and  that 
the  board  of  chosen  freeholders  constituted  or  elected  under 
the  provisions  "of  this  act,"  shall  forthwith  upon  their  or- 
ganization fill  the  offices  thereby  vacated  for  the  term  of  one 
year. 

The  new  board  elected  under  this  act  organized  on  the 
3d  of  January,  1916,  and  immediately  appointed  Mr.  Dur- 
ham, the  respondent,  as  county  engineer  to  succeed  Mr.  Earle, 
>  that  time  was  acting  as  such  under  a 
de  by  a  prior  board.     The  latter  con- 
ure  by  the  board  of  freeholders  was  not 
of  1912  for  two  reasons — first,  because 
lip  of  Bergen  county  is  not  an  office 
if  section  6  of  the  act  of  1912;    and 
f  it  be  an  office,  it  does  not  come  within 
m,  it  having  been  created  by  an  entirely 
dz.,  the  Eoad  act,  which  provides  the 
Lcumbent  shall  hold,  and  prescribes  the 
thereof;   and  that  by  a  supplement  to 
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the  Road  act  passed  in  1912,  some  ten  days  later  than  the 
Small  Board  of  Freeholders  act,  the  county  engineer  is  made 
a  quasi  state  officer,  and  not  subject  to  be  removed  by  the 
board  of  freeholders,  except  upon  the  approval  of  the  State 
Highway  Commission. 

The  amendment  of  1909  to  the  Road  act  (Pamph,  L., 
p.  316)  makes  the  county  engineer  an  officer,  and  requires 
that  "before  assuming  the  duties  of  his  office  lie  shall  take 
and  subscribe  an  oath  or  affirmation  that  he  will  faithfully 
perform  all  the  duties  of  his  office  to  the  best  of  his  ability 
and  understanding."  If,  therefore,  the  suggestion  of  the 
relator  is  that  the  county  engineer  does  not  hold  an  office, 
it  is  completely  answered  by  the  citation  from  this  statute. 
If  the  contention  is  that,  although  an  office,  its  incumbent 
is  not  affected  by  the  change  in  the  governmental  machinery 
created  by  the  Small  Board  of  Freeholders  act,  we  cannot 
concur  in  that  view. 

County  offices  are  not  all  of  them  created  by  the  act  to 
incorporate  the  chosen  freeholders  in  the  respective  counties 
of  the  state,  or  its  supplements  or  amendments ;  nor  are  their 
terms,  or  the  duties  and  obligations  of  their  incumbents, 
fixed  thereby.  The  legislature  undoubtedly  had  this  fact 
in  mind  when  it  declared,  in  section  6  above  cited,  that  the 
terms  of  office  of  all  officers  then  holding  office  under  ap- 
pointment by  boards  of  freeholders  should  expire  when  the 
old  board"  went  out  of  office,  and  the  new  board  came  in; 
and  that  all  offices  filled  by  appointments  by  previous  boards 
should  then  become  vacant.  The  legislative  scheme,  as  we 
perceive  it,  was  that  whenever  the  people  of  a  county  should 
adopt  the  act  of  1912  as  its  charter,  there  should  be  a  com- 
plete change  in  the  personnel  of  the  county  government,  and 
that  upon  the  organization  of  the  new  board  every  officer 
who  had  been  appointed  by  a  preceding  board  should  cease 
to  hold  his  office,  without  regard  to  its  character,  or  the  length 
of  its  term,  so  that  the  new  board  of  freeholders  might  have 
in  every  branch  of  the  county  government  men  of  its  own 
selection,  and  thus  be  unhampered  by  any  conditions  for  the 
existence  of  which  it  was  not  responsible. 
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What  we  have  said  with  relation  to  the  first  contention  of 
the  relator  practically  disposes  of  that  secondly  made  by  him. 
This  section  of  the  Small  Board  act  is  not  limited  in  its 
operation  to  suoh  offices  as  may  be  called  "county  offices." 
The  test  provided  by  the  statute  is  the  method  in  which  the 
office  is  filled.  If  the  incumbent  holds  "under  appointment 
by  the  board  of  chosen  freeholders,"  then,  no  matter  what  the 
oflfice  be  called,  his  term  is  brought  to  an  end  by  the  organi- 
zation of  the  new  board  and  his  office  becomes  vacant  instanter. 

It  is  also  suggested  on  behalf  of  the  relator  that  the  legis- 
lature cannot  be  presumed  to  have  intended  to  embrace  this 
particular  office  in  the  sweep  made  by  section  6  of  the  act, 
because  it  provides  that  the  new  incumbent  of  any  office  filled 
by  the  board  shall  only  hold  for  one  year,  and  thus  shortens 
the  length  of  the  term  as  provided  in  the  Road  Board  act. 
We  think  the  answer  is  that  the  first  appointees  ^to  all  offices 
embraced  within  the  scope  of  section  6,  without  regard  to  the 
normal  length  of  the  term  provided  by  the  statutory  pro- 
visions creating  such  offices,  shall  hold  their  respective  offices 
for  the  term  of  one  year  only.  The  explanation  of  this  pro- 
vision of  the  statute  is,  as  it  seems  to  us,  that  the  legislature 
appreciated  the  likelihood  of  the  new  board,  in  appointing  at 
one  and  the  same  time  incumbents  to  so  many  offices,  dis- 
covering afterward  that  some  at  least,  of  their  selections,  were 
not  up  to  the  standard  desired,  and  so  provided  for  a  short 
ori^nal  term  of  equal  length  for  every  office  holder,  leaving 
it  to  the  board  of  freeholders  at  the  end  of  the  year  and  wlien 
the  defects  in  the  governmental  machine  had  become  apparent, 
to  make  such  changes  in  the  incumbents  of  the  various  offices 
a.s  their  experience  should  then  justify. 

We  conclude,  therefore,  that  the  respondent  is  entitled  to 
judgment  on  the  demurrer. 
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THE   STATE   v.   BRUCE   E.   LOOMIS   ET  AL. 
Submitted  March  16,  1916— Decided  June  8,  1916. 

1.  By  the  Grimes  act  of  this  state  it  is  a  criminal  offence  for  any 
person  maliciously,  or  without  lawful  justification,  and  with  in- 
tent to  cause  and  procure  the  miscarriage  of  a  woman  pregnant 
with  child,  to  administer  to  her,  or  prescribe  for  her,  or  advise 

,  or  direct  her  to  take  or  swallow  any  drug,  medicine  or  noxious 
thing,  &c.,  and  it  is  immaterial  in  determining  the  guilt  of  one 
charged  with  a  violation  of  this  statutory  provision  whether  the 
woman  upon  whom  the  offence  is  committed  was  or  was  not  then 
"quick  with  child." 

2.  On  the  trial  of  an  indictment  for  this  statutory  offence,  it  is  suffi- 
cient for  the  state  to  prove  that  pregnancy  existed  and  that  the 
defendant  had  a  suspicion  of  its  existence  and  acted  upon  that 
suspicion  in  order  to  show  an  intent  to  produce  a  miscarriage. 

3.  A  statement  to  the  jury  by  the  trial  court  in  a  criminal  case, 
as  to  what  the  profiecution  claimed  the  proofs  showed  with  re- 
lation to  a  material  fact  in  the  case,  is  not  legally  objectionable. 


•    On  error  to  the  Essex  Oyer  and  Terminer. 

Before  Gummere^  Chief  Justice,  and  Justices  Swayze 
and  Bebgen. 

For  the  plaintiff  in  error,  Frank  M.  McDermit  and  Howe 
S'  Davis  (Robert  M,  Moore,  of  the  New  York  har,  on  the 
brief). 

For  the  state,  Frederick  F.  Guild,  prosecutor  of  the  pleas, 
and  Andrew  Van  Blarcom,  assistant  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  The  plaintiffs  in  error  were 
convicted  of  the  crime  of  abortion  committed  upon  the  body 
of  one  Marie  Crogan.  The  case  now  being  before  us  for  re- 
view, the  plaintiffs  in  error  contend  that  the  conviction 
against  them  should  be  reversed  for  various  trial  errors  which 
will  be  considered  in  turn. 
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The  first  ground  of  reversal  urged  by  counsel  in  their  brief 
is  that,  in  order  to  sustain  a  conviction  for  the  crime  of  abor- 
tion, there  must  be  proof  that  the  woman  was  quick  with 
child,  and  that  such  proof  was  lacking  in  the  present  case. 
Counsel  rely,  in  support  of  this  contention,  upon  the  case  of 
State  V.  Cooper,  22  N,  J,  L.  52.  In  that  case  it  was  held 
that  the  causing  or  procuring  of  an  abortion  before  the  child 
is  quick  was  not  a  criminal  offence  at  common  law,  and  had 
never  been  made  such  by  statute  in  New  Jersey.  But  almost 
immediately  after  the  promulgation  of  the  opinion  in  the 
cited  case,  the  legislature  passed  a  supplement*  to  the  Crimes 
act,  making  it  a  criminal  offence  for  any  person  maliciously, 
or  without  lawful  justification,  and  with  intent  to  cause  and 
procure  the  miscarriage  of  a  woman  then  pregnant  with 
child,  to  administer  to  her,  or  prescribe  for  her,  or  advise  or 
direct  her  to  take  or  swallow  any  dnig,  medicine  or  noxious 
thing,  &c.  At  common  law,  as  was  pointed  out  in  State  v. 
Cooper,  the  offence  was  only  against  the  life  of  the  child. 
The  enactment  of  the  statute  immediately  afterward  was 
largely  to  protect  the  health  and  life  of  the  mother  against 
the  consequences  of  the  act.  And  for  this  resaon  it  was  held 
by  this  court,  in  State  v.  Murphy,  27  Id.  112,  that  it  was  im- 
material, in  determining  the  guilt  of  the  offender  against  the 
statute,  whether  the  fcetus  had  quickened  or  not;  that  in 
either  event  the  degree  of  the  defendant's  guilt  was  the  same. 
Although  various  changes  in  the  statute  were  made  between 
the  time  of  its  enactment  and  the  Kevision  of  1898,  there  has 
been  no  change  in  the  character  of  the  offence,  which,  since 
then,  has  always  been  held  to  be  complete  if  pregnancy  ex- 
isted. In  that  respect  the  Revision  of  1898  (Crimes  act,  § 
119)  is  identical  in  its  language  with  the  act  of  1849.  The 
first  ground  of  reversal  is,  consequently,  without  merit. 

It  is  next  contended  that  the  trial  court  erred  in  charging 
the  jury  that,  although  there  could  be  no  violation  of  the 
statute  unless  the  woman  was  pregnant,  it  was  not  necessary 
to  show,  in  order  to  prove  intent  to  produce  a  miscarriage, 
that  the  defendant  knew  the  woman  was  pregnant  with  child; 
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that  it  was  sufficient  if  he  entertained  the  belief  or  suspicion 
of  her  pregnancy  The  argument  of  counsel  is  that  "the  state 
must  not  only  prove  pregnancy,  but  must  also  show  that  the 
defendants  had  a  belief  in  its  existence,  because  no  abortion 
can  be  committed  where  there  is  no  pregnancy,  and  no  intent 
is  proved  where  there  is  no  belief  in  pregnancy."  It  thus 
^ppear§  that  the  portion  of  the  instruction  subjected  to  criti- 
cism is  that  it  is  sufficient  to  justify  a  finding  that  the  de- 
fendant intended  to  violate  the  statute  if  he  entertained  "a 
suspicion  of  the  woman's  pregnancy."  In  delivering  the  in- 
struction complained  of  the  trial  judge  adopted  the  statement 
contained  in  Powe  v.  State,  48  N.  J.  L,  34,  36,  which  is  as 
follows:  "An  intent  to  produce  a  miscarriage  may  exist  with- 
out absolute  knowledge  of  pregnancy.  *  *  •  And  if  there^ 
be  a  mere  suspicion  that  pregnancy  exists  there  may  be  an 
intent  to  cause  a  miscarriage  if  the  suspected  condition  is  in 
existence."  We  think  this  statement  of  the  law  unobjection- 
able. It  woirid  hardly  do  to  say  that  an  abortionist  who  merely 
suspects  a  condition  of  pregnancy,  but  has  no  belief  either  in 
its  existence  or  non-existence,  can  escape  the  denunciation  of 
the  statute  if,  because  of  his  suspicion,  he  operates  for  the 
purpose  of  producing  a  miscarriage  in  case  the  woman  should 
be  pregnant,  and  does,  in  fact,  produce  a  miscarriage  by  the 
operation. 

The  next  ground  of  reversal  argued  by  counsel  is  that  the 
court  erred  in  charging  the  jury  that  there  was  some  evidence 
tending  to  «how  that  the  defendant  T^oomis  endeavored  to 
keep  Marie  Crogan  from  the  authorities  with  an  idea  of  sup- 
pressing her  testimony.  Counsel  asserts  that  this  statement 
of  the  court  was  absolutely  unsupported  by  fact.  Our  ex- 
amination of  the  record  of  the  proceedings  had  at  the  trial, 
and  sent  up  with  the  writ  of  error,  satisfies  us  that  the  state- 
ment of  the  judge  was  justified. 

The  next  ground  of  reversal  is  that  the  court  erroneously 
charged  the  jury  that  "the  state  contends  that  she  (Marie 
Crogan)  was  treated  with  a  medicine  that  Dr.  Young  gave 
her,"  &c.,  &c.,  and  the  argument  is  that  this  was  not  proved 
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by  the  evidence  in  the  ease.  But  in  the  excerpt  complained 
of  the  court  was  not  undertaking  to  state  any  facts  in  proof, 
but  merely  what  the  contention  of  the  state  was.  It  is  not 
suggested  the  court  was  in  error  in  this  statement,  and,  of 
course,  there  was  nothing  objectionable  in  referring  to  what 
the  state's  claim  was. 

There  are  other  criticisms  upon  the  charge  contained  ill 
the  rtasons  for  reversal,  but  they  involve  questions  already 
discussed,  and  require  no  further  conmient. 

The  remaining  grounds  of  reversal  are  directed  at  rulings 
on  evidence.  The  first  is,  that  the  court  below  improperly 
permitted  the  state  to  ask  the  witness  Marie  Crogan  certain 
questions  with  relation  to  her  testimony  before  the  grand  jury. 
It  is  not  necessary  to  pass  upon  the  question  of  the  right  of 
the  state  to  introduce  evidence  of  occurrences  in  the  grand 
jury  room,  and  the  limitations  upon  that  right,  for  the  reason 
that,  although  the  questions  were  asked  and  objected  to,  the 
record  in  the  case  shows  that  none  of  them  were  answered. 

Lastly,  counsel  for  the  defendants  assert  that  it  was  error 
for  the  court  to  allow  the  prosecutor  of  the  pleas  to  recall 
Marie  Crogan  just  before  the  close  of  the  state's  case,  for  the 
purpose  of  contradicting  a  statement  made  by  another  of  the 
state's  witnesses.  Why  counsel  consider  this  judicial  action 
to  constitute  error  is  not  made  plain  in  their  brief;  but  it  is 
enough  to  say,  in  disposing  of  the  present  contention,  that 
the  testimony  was  admitted,  not  only  without  objection  on 
the  part  of  the  defendants,  but  without  even  a  suggestion  of 
its  impropriety.  This  being  so,  there  was  no  ruling  by  the 
court  below  upon  the  question  of  the  admissibility  of  the  evi- 
dence, and,  of  course,  nothing  for  this  court  to  review. 

The  judgment  under  review  will  be  affirmed. 
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JOHN  C.  STUART  v.  BURIJNGTON  COUNTY  FARMERS' 
EXCHANGE. 

Submitted  March  16,  1916— Decided  June  8,  1916. 

In  an  action  for  breach  of  warranty  on  a  sale  of  fertilizers,  the  plaint- 
iff was  allowed  to  recover,  under  the  instruction  of  the  court,  the 
difference  between  what  the  crop  produced  by  the  fertilizer 
actually  was  worth  and  what  it  would  have  been  worth  had  the 
fertilizer  been  up  to  the  warranty,  and  also  the  difference  between 
the  price  paid  for  the  fertilizer  and  what  it  was  actually  worth. 
Heldf  that  such  instruction  was  erroneous  in  that  it  permitted 
a  double  recovery;  the  difference  in  value  of  the  crop  produced 
and  that  which  would  have  been  produced  had  the  fertilizer  been 
as  warranted  being  the  full  measure  of  the  defendant's  liability. 


On  appeal  from  the  Burlington  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bebgen. 

For  the  appellant,  George  M.  IliUman. 

For  the  respondent,  John  G,  Homer. 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  This  action  was  brought  by 
Stuart  against  the  Exchange  to  recover  compensation  for  the 
loss  whicli  he  claimed  to  have  sustained  because  of  the  fact 
that  a  certain  fertilizer,  which  he  had  purchased  from  the 
defendant  to  be  used  in  raising  corn,  was  not  of  the  grade 
warranted,  but  was.  of  much  inferior  quality,  and  that  as  a 
result  of  its  use  upon  his  farm  the  crop  of  com  which  he 
raised  was  much  smaller  than  it  would  have  been  had  the 
fertilizer  been  of  the  quality  which  he  ordered,  and  what  the 
defendant  warranted  it  to  be.  The  cost  price  of  the  fertilizer 
was  $280;   the  loss  upon  the  crop  which  the  plaintiff  raised 
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was  claimed  by  him  to  hare  been  about  $1,200.  The  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiff,  and  from  the 
judgment  entered  thereon  the  defendant  appeals. 

The  only  ground  of  appeal  argued  befpre  us  is  an  alleged 
error  in  the  instruction  to  the  jury  relating  to  the  measure  of 
damages.  The  court  first  charged  that  if  there  was  a  breacli 
of  warranty  as  to  the  quality  of  the  fertilizer,  and  the  seller 
knew  the  use  to  which  it  was  to  be  put,  he  was  answerable  to 
the  purchaser  for  the  difference  between  the  valu6  of  the  crop 
prodnced  by  the  fertilizer  which  was  actually  delivered,  and 
the  value  of  the  crop  that  would  liave  resulted  in  all  reason- 
able probability  had  the  fertilizer  corresponded  to  the  war- 
ranty. No  criticism  is  made  upon  this  part  of  the  charge, 
but  the  court  then  proceeded  to  say  that  the  plaintiff  sought 
to  recover,  not  only  this  difference  in  value,  but  also  the  money 
paid  by  him  for  the  fertilizer,  and  then  added  "He  cannot 
recover  back  the  $280  which  he  paid.  That  is  not  the  law. 
The  law  is  that  his  measure  of  damages  is  the  difference  be- 
tween the  price  which  he  paid  for  the  fertilizer  and  what  it 
was  worth  ♦  ♦  *  and  the  worth  of  it  you  will  have  to 
determine  from  the  evidence."  The  effect  of  this  added  in- 
struction was  to  permit  a  recovery  of  double  damages.  If 
the  fertilizer  had  been  what  it  was  warranted  to  be,  the  crop 
produced  would  have  been,  according  to  the  plaintiff's  claim, 
$1,200  more  valuable  than  it  turned  out  to  be;  and  the 
plaintiff  was  allowed  to  recover  this  $1,200  if  the  jury  thought 
the  difference  was  proved.  Such  a  recovery  would  have  made 
him  exactly  whole.  That  is,  he  would  then  have  had  in  his 
pocket  just  what  he  would  have  had  provided  the  fertilizer 
had  strictly  complied  with  the  warranty.  But  when  he  was 
permitted,  after  being  made  whole,  to  recover  also  the  dif- 
ference between  the  contract  price  of  the  warranted  fertilizer, 
and  the  value  of  that  which  was  actually  furnished,  he  was, 
in  effect,  allowed  a  discount  upon  the  price  of  a  fertilizer 
which,  after  the  allowance  of  the  compensation  for  the  dimi- 
nution of  the  crop  was  determined  and  allowed  to  him,  was 
worth  exactly  what  the  warranted  fertilizer  was. 
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This  instruction  was  harmful  "Crror,  and,  as  it  is  impossible 
to  determine  to  what  extent  it  entered  into  the  making  up 
of  the  verdict,  the  judgment  under  review  must  be  reversed. 


EGON  VON  NOVELLY  ET  AL.  v.  JOHN  H.  CARPENTEK  ET  AL. 
Submitted  December  2,  1915— Decided  June  8,  19ia 

1.  Under  section  215  of  the  Practice  act  {Comp.  Stat,  p.  4119), 
only  fundamental  questions  may  be  certified  to  the  Supreme 
Court;  that  is,  questions  the  answers  to  which  will  enable  the 
Circuit  Court  to  render  judgment  for  the  one  party  or  the  other 
without  any  further  proceedings  in  the  cause  on  its  part 

2.  The  rule  or  order  authorized  by  section  252  of  the  Practice  act 
(Comp.  Statf  p.  4128),  when  made,  transfers  such  matters  as 
come  within  its  purview  to  the  Supreme  Court  for  its  consid- 
eration and  determination. 


On  case  certified  from  the  Hudson  Circuit. 

Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  plaintiffs,  Roe,  Riinyon  &  Autenreith. 

For  the  defendants,  Vredenburgh,  Wall  &  Carey, 

The  opinion  of  the  court  was  delivered  by 

Gummere,  Chief  Justice.  The  present  action  was 
brought  to  recover  damages  for  breach  of  a  conti'act.  The 
complaint  contains  four  counts.  The  defendants,  contending 
that  the  second,  third  and  fourth  counts  of  the  complaint  to 
be  bad,  moved  before  the  Circuit  Court  to  strike  them  out. 
That  court,  conceiving  that  certain  matters  involved  in  the 
determination  of  the  motion  presented  questions  of  doubt 
and  difficulty,  certified  them  to  this  court  for  its  advisory 
opinion  thereon. 
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Section  215  of  our  Practice  act  {Comp.  Stat.,  p,  4119), 
which  authorizes  the  Circuit  Court  to  certify  questions  of 
doubt  or  difficulty,  to  be  argued  at  the  bar  of  the  Supreme 
Court,  provides  that,  after  the  Supreme  Court  has  heard  the 
same  and  certified  its  opinion  thereon  to  the  Circuit  Court, 
the  latter  court  "shall  render  judgment  therein  in  conformity 
to  such  opinion.'^  In  McDonald  v.  Central  Railroad  Co., 
88  N.  J,  L.  11,  we  held  that  under  this  statutory  provision 
only  fundamental  questions  might  be  certified — that  is,  ques- 
tions which  are  dispositive  of  the  litigation  and  the  answers 
to  which  will  enable  the  Circuit  Court  to  render  judgment 
for  the  one  party  or  the  other  without  any  further  proceed- 
ings in  the  cause  on  its  part.  The  questions  certified  in  the 
present  case  are  not  of  the  character  indicated.  They  only 
relate  to  the  validity  of  certain  counts  in  the  complaint ;  and, 
even  if  those  counts  should  be  held  to  be  bad,  no  final  judg- 
ment can  be  entered  in  the  cause  either  for  or  against  the 
plaintiffs.  The  other  counts  of  the  complaint  remain  to  be 
answered  by  the  defendants,  and  on  the  issues  thus  formulated 
a  trial  must  be  had. 

Tlie  Circuit  Court  judge  has  stated  in  the  record  sent  to 
us  that  the  questions  were  certified  pursuant  to  section  252 
of  the  Practice  act  {Camp.  Stat.,  p.  4128),  which  provides 
that  "Any  justice  of  the  Supreme  Court  or  judge  of  the 
Circuit  Court,  to  whom  application  may  be  made  for  any 
rule  or  order  by  virtue  of  this  act,  may  refer  the  same  to  the 
Supreme  Court  and  make  such  order  for  the  taking  of  tes- 
timony and  for  stay  of  proceedings  as  may  be  equitable.'' 
This  section,  however,  does  not  contemplate  the  rendition  of 
advice  by  the  Supreme  Court  to  a  judge  of  the  Circuit  Court 
for  his  guidance  in  acting  upon  such  application;  but  is  in- 
tended to  transfer  such  matters  as  come  within  its  purview 
to  the  Supreme  Court  for  its  consideration  and  determination, 
and  consequently  affords  no  basis  for  the  procedure  adopted 
by  the  Circuit  Court  in  the  present  case. 

The  certified  case  will  be  dismissed. 
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IN  THE  MATTER  OF  THE  APPEAL  OF  WILLIAM  P.  VERDON 
FROM  AN  ORDER  ADJUDGING  HIM  GUILTY  OF  CON- 
TEMPT OF  THE  HUDSON  COUNTY  COURT  OF  QUARTER 
SESSIONS. 

Argued  April  3,  191&— Decided  May  20,  1916. 

1.  The  power  of  the  Court  of  Quarter  Sessions  to  punish  contempts 
of  court  is  derived  wholly  from  the  common  law,  which  has 
neither  been  altered  nor  enlarged  by  statute  in  this  state. 

2.  In  a  summary  proceeding  for  contempt  there  can  be  no  trial  and 
hence  there  can  be  no  witnesses  against  the  accused  nor  a  con- 
tradiction of  his  oath  by  that  of  others.  The  proper  procedure 
in  such  cases  is  to  bring  the  defendant  into  court  to  answer  such 
interrogatories  as  shall  there  be  exhibited  against  him.  If  his 
answers  to  the  interrogatories  show  that  no  contempt  has  been 
committed,  the  party  is  entitled  to  his  discharge;  but  if  the  con- 
tempt be  admitted,  the  court  shall  then  proceed  to  pronounce 
such  judgment  as  the  circumstances  may  require. 

3.  The  procedure,  as  laid  down  by  the  common  law,  for  the  punish- 
ment of  contempts  of  court  is  a  part  of  the  substantive  law  and 
not  a  rule  of  practice. 

4.  Courts  of  law  can  no  more  at  their  will  adopt  the  chancery  pro- 
ceeding respecting  matters  of  contempt  than  they  can  in  any 
other  matters  respecting  which  the  two  courts  radically  differ. 


On  appeal  from  a  judgment  of  contempt  of  court. 

This  is  an  appeal  under  the  provisions  of  the  act  of  April 
17th,  1884  (2  Comp.  Stat,  p.  1736),  providing  for  the  review 
by  this  court  of  summary  convictions  for  contempt. 

The  appellant,  William  P.  Verdon,  was  by  the  Hudson 
County  Court  of  Quarter  Sessions  adjudged  guilty  of  a  con- 
tempt of  that  court  by  reason  of  certain  newspaper  publications 
and  was  sentenced  to  pay  a  fine  of  $250,  and  to  serve  a  term 
of  thirty  days  in  the  county  jail. 

The  proceeding,  which  was  instituted  by  the  Court  of 
Quarter  Sessions,  resulted  in  the  issuance  by  it  of  a  rule  to 
sliow  cause  requiring  William  P.  Verdon  and  others  to  show 
cause  why  they  should  not  be  adjudged  guilty  as  of  a  contempt 
of  the  Court  of  Quarter  Sessions  of  Hudson  County. 
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At  the  hearing  upon  the  return  of  this  rule  Verdon  ap- 
peared by  counsel,  who  moved  the  court  to  proceed  against 
his  client  by  the  filing  of  interrogatories  and  not  by  the  taking 
of  testimony  to  try  the  question  of  contempt,  citing  the  case 
of  In  re  Gonzales,  not  at  that  time  officially  reported.  The 
motion  of  Verdon's  counsel  was  overruled  and  witnesses  were 
called  and  examined  by  the  assistant  prosecutor  over  the  ob- 
jection of  counsel  for  Verdon,  who  stated  that  his  client  stood 
mute  as  to  any  participation  in  such  trial,  excepting  to  say, 
'Hhat  we  now  offer  to  purge  ourselves  or  to  attempt  to  purge 
ourselves  of  contempt  of  court  upon  the  exhibition  to  us  of 
written  interrogatories  in  accordance  with  the  course  of  the 
common  law,"  which  offer  was  renewed  when  Verdon  was 
called  to  the  bar  of  the  court  for  judgment.  At  no  time  were 
interrogatories  exhibited  to  Verdon  whose  conviction  of  con- 
tempt rested  wholly  upon  the  testimony  of  witnesse.s.  The 
present  appeal  challenges  the  legality  of  the  conviction  thus 
had. 

Before  Justices  Garrison,  Trenchard  and  Black. 

For  the  appellant,  Harlan  Besson  and  Merritt  Lane. 

For  the  state,  George  T,  Vickers, 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  power  of  the  Court  of  Quarter  Sessions 
court  is  derived  wholly  from  the  com- 
>een  neither  altered  nor  enlarged  by 

w  of  England  was  at  the  time  at  which 
parent  country  is  thus  stated  by  Black- 
out that  period:  "If  the  contempt  be 
I  the  court  the  offender  may  be  instantly 
isoned  at  the  discretion  of  the  judges 
roof  or  examination.  But  in  matters 
?  and  of  which  the  court  cannot  have 
unless  by  the  confession  of  the  party 
2 


Digitized  by  VjOOQIC 


18  NEW  JERSEY  SUPREME  COURT. 

In  re  Verdon.  '  89  N.  J.  L, 

1 : 

or  the  testimony  of  others,  if  the  judges  upon  aflBdavit  see 
sufficient  ground  to  suspect  that  a  contempt  has  been  com- 
mitted, they  either  make  a  rule  on  the  suspected  party  to 
show  cause  why  an  attachment  should  not  issue  against  him 
or  in  very  flagrant  instances  of  contempt  the  attachment  issues 
in  the  first  instance,  as  it  also  does  if  no  sufficient  cause  be 
shown  to  discharge;  and  thereupon  confirms  and  makes  ab- 
solute the  original  rule.  This  process  of  attachment  is  merely 
intended  to  bring  the  party  into  court;  and  when  there  he 
must  either  stand  committed  or  put  to  bail  in  order  to  answer 
upon  oath  to  such  interrogatories  as  shall  be  administered  to 
him  for  the  better  information  of  the  court  with  respect  to 
the  circumstances  of  the  contempt.  These  interrogatories  are 
in  the  nature  of  a  charge  or  accusation  and  must  by  the  course 
of  the  court  be  exhibited  within  the  first  four  days  and  if 
any  of  the  interrogatories  are  improper  the  defendant  may 
refuse  to  answer  it  and  move  the  court  to  have  it  struck  out. 
If  the  party  can  clear  himself  upon  oath  he  is  discharged, 
but  if  perjured  may  be  prosecuted  for  the  perjury."  Black- 
stone  then  alludes  to  the  totally  different  procedure  in  courts 
of  equity  where,  "after  the  party  in  contempt  has  answered 
the  interrogatories,  such  his  answer  may  be  contradicted  and 
disproved  by  affidavits  of  the  adverse  party,  whereas,"  he 
continues,  "in  courts  of  law  the  admission  of  the  party  to 
purge  himself  by  oath  is  more  favorable  to  his  liberty,  though 
perhaps  not  less  dangerous  to  his  conscience ;  for,  if  he  clears 
himself  by  his  answers,  the  complaint  is  totally  dismissed." 
This  "method  of  examining  the  delinquent  himself  upon  oath 
with  regard  to  the  contempt  alleged"  he  concludes,  "has  by 
long  and  inmiemorial  usage  now  become  the  law  of  the  land." 
4  Bl.  Com,  287. 

This  accurately  states  the  common  law  of  England  just 
prior  to  the  American  Revolution.  That  this  immemorial 
usage  underwent  no  change  in  its  transplanting  to  the  Ameri- 
can states  is  shown  by  a  decision  of  the  Supreme  Court  of 
New  York,  while  Kent  was  still  Chief  Justice.  The  court 
said:  ^The  attachment  by  virtue  of  which  he  had  been  ar- 
rested, was  nothing  more  than  a  process  to  bring  him  into  court 
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to  answer  tlie  interrogatories  which  upon  the  return  of  it 
were  to  be  exhibited  against  him.  This  is  necessary  to  be 
done  in  every  case  before  the  party  can  be  convicted  of  a 
contempt.  If  the  answers  to  the  interrogatories  show  that 
no  contempt  has  been  committed,  the  party  is  entitled  to 
his  discharge;  but  if  the  contempt  be  admitted,  the  court 
proceed  to  pronounce  such  judgment  as  the  circumstances  of 
the  case  may  require."  Jackson  v.  Smith,  5  Johns,  115.  To 
the  same  eflfect  is  the  decision  of  all  courts  that  proceed  ac- 
cording to  the  course  of  the  common  law. 

Before  leaving  the  common  law  rule  it  may  be  well  to 
advert  to  a  matter  that  must  occur  to  everyone  who  considers 
the  subject,  viz.,  the  mildness,  not  to  say  ineflEectiveness,  of 
the  manner  in  which  contempts  were  dealt  with  in  the  law 
courts  of  England  as  compared  with  the  severity  of  its  criminal 
law  in  other  respects.  That  this  arose  from  any  special 
sympathy  with  this  particular  qflEence  is  not  to  be  thought  of ; 
on  the  contrary,  of  all  criminal  oflfences,  this  is  probably  the 
very  one  that  the  judges  would  have  liked  to  punish  in  the 
most  eflEective  manner.  The  course  pursued  by  the  common 
law  judges  was  evidently  therefore  not  from  choice  but  from 
compulsion  and  the  nature  and  sources  of  such  compulsion 
are  not  far  to  find.  Contempt  was  a  criminal  offence  and 
Magna  Charta  expressly  forbade  that  any  person  should  be 
tried  for  a  criminal  offence  unless  upon  the  indictment  of  the 
grand  inquest.  In  the  face  of  this  prohibition  there  could  be 
no  trial  by  the  court.  The  unwritten  constitution  of  England 
likewise  provided  that  no  man  could  be  compelled  to  give 
testimony  against  himself  and  it  likewise  prohibited  one  ac- 
cused of  crime  from  testifying  in  his  own  behalf.  The  net 
result  of  these  fundamental  restrictions  was  that  in  the  sum- 
mary proceeding  for  contempt  there  could  be  no  trial  and 
hence  no  witnesses,  from  which  it  followed  that  if  the  de- 
fendant was  to  be  convicted  in  such  summary  proceeding  it 
must  be  upon  facts  admitted  by  his  own  oath,  the  taking  of 
which  was  justified  upon  the  somewhat  sophistical  ground 
that  the  taking  of  such  an  oath  by  the  defendant  was  not 
the  giving  of  testimony,  because  if  there  was  no  trial  there 
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could  be  no  testimony,  and  hence  the  defendant  was  not  a 
witness.  For  present  purposes  the  significant  feature  of  this 
common  law  procedure  is  that  it  excluded  the  idea  of  a  trial 
of  the  accused  either  by  witnesses  against  him  or  by  the  con- 
tradiction of  his  oath  by  that  of  others.  As  well  stated  by 
a  recent  writer,  **The  common  law  mode  of  proceeding  in 
cases  of  contempt  presents  no  question  of  fact  to  be  tried  by 
a  jury.  The  defendant  determines  by  his  own  answer,  under 
oath,  whether  he  is  guilty  of  that  which  is  charged  against 
him  as  a  contempt  of  court,  and  if  he  fails  thereby  to  purge 
himself  the  court  may  at  once  impose  the  punishment."  6 
R,  C.  L.  523.  This  procedure  was  obviously  not  a  mere  rule 
of  convenience  which  the  judges  might  follow  or  not  as  they 
saw  fit;  on  the  contrary,  it  was  a  stem  and  substantial 
necessity  and  hence  a  matter  of  substantive  law. 

In  this  state  our  earlier  cases  prior  to  the  enactment  of  the 
statute  permitting  an  appeal  to  this  court  uniformly  recognize 
this  common  law  rule  by  their  references  to  it.  State  v. 
Fisler,  6  N.  J.  L.  305 ;  State  v.  Doty,  32  Id,  403 ;  State  v. 
Ackerson,  25  Id.  209.  There  arose,  however,  no  occasion  for 
its  formal  restatement. 

However,  shortly  after  the  passage  of  the  act  of  1884,  the 
case  In  re  Cheesman,  49  N.  J.  L.  115,  was  before  this  court, 
in  which  Mr.  Justice  Dixon,  stating  the  procedure  in  con- 
tempt cases  in  the  courts  of  law,  concluded  by  saying,  "the 
accused,  on  being  brought  in,  should  be  either  held  to  bail 
or  committed  to  answer  interrogatories;  then  that  the  in- 
terrogatories be  exhibited  and  answered;  and  thereupon  ac- 
cording as  his  answers  confess  or  deny  his  guilt  he  should 
be  punished  or  discharged."  Cheesman,  by  affidavit,  declared 
the  truth  of  the  charge  against  him  before  interrogatories 
were  filed  and  they  therefore  were  not  filed,  and  this  ir- 
regularity is  condoned  in  the  opinion  upon  the  ground  that 
"the  appellant  never  intimated  ♦  ♦  ♦  that  he  was  entitled 
to  have  an  attachment  issue  or  interrogatories  filed."  This 
opinion  therefore  accurately  apprehends  and  states  the  com- 
mon law  rule  that  obtains  in  courts  of  law  in  this  state.  If 
it  be  said  that  this  statement  of  the  common  law  was  dictum, 
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it  was^  nevertheless,  the  considerate  deliverance  of  a  learned 
judge  fresh  from  a  thorough  examination  of  the  matter  of 
which  he  spoke. 

Such  was  the  state  of  our  decisions  when  the  case  In  re 
Gonzales  was  decided  by  this  court,  Mr.  Justice  Parker  de- 
livering the  opinion  (88  N,  J,  L.  536).  In  that  case  the 
answers  made  by  Gonzales  to  interrogatories  exhibited  lo  him 
by  the  court  were  not  accepted  as  conclusive  because  of  a  con- 
tradiction between  such  answers  and  certain  testimony  that 
had  been  taken  by  the  court  as  the  basis  for  the  issuance  of  a 
writ  of  attachment.  Gonzales  was  found  guilty  of  contempt 
by  the  Hudson  Oyer  and  in  reversing  tliis  judgment  Mr.  Jus- 
tice Parker  said :  "On  the  whole,  therefore,  we  think  that  ap- 
pellant fully  and  fairly  purged  himself  of  any  contempt, 
legally  implied  in  the  interrogatories,  and  which  was  testified 
to  by  the  grand  jury  clerk.  If  his  denial  was  adequate  it  must 
be  taken  as  true.  We  think,  therefore,  that  the  finding  that  the 
appellant  was  guilty  of  contempt  necessarily,  and  from  a 
reading  of  the  decision  of  the  Oyer  we  should  say  confessedly, 
was  based  on  the  allegations  in  the  testimony  of  the  grand 
jury  clerk,  which  were  contradicted  by  appellant,  and  in  the 
face  of  such  contradiction.  But  the  court  had  no  right  to 
weigh  the  evidence,  as  has  just  been  .pointed  out.  If  the 
contradiction  was  full  and  adequate  the  appellant  was  en- 
titled to  his  discharge."  This  decision,  which  accords  full 
common  law  force  to  the  defendant's  answer  to  the  inter- 
rogatories, cannot  be  reconciled  with  the  proposition  that  the 
court  may  withhold  the  filing  of  interrogatories,  and,  against 
the  protest  of  the  accused,  proceed  to  convict  him  upon  evi- 
dence that  would  have  been  both  inadmissible  and  nugatory 
if  the  court  were  proceeding  to  exercise  its  summary  juris- 
diction in  the  legitimate  way. 

Such  proposition  is  in  effect  an  assertion  of  the  right  of 
the  Quarter  Sessions  to  try  one  accused  of  a  criminal  offence 
at  special  sessions  without  his  consent,  and  as  such  is  open 
to  all  of  the  constitutional  objections  pointed  out  by  Mr. 
Justice  Depue  in  Edwards  v.  State,  45  N.  J.  L.  419.     In 
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fine,  the  repugnancy  of  the  common  law  proceeding  in  con- 
tempt cases  to  our  constitutional  guaranties  with  respect  to 
indictment  by  a  grand  jury  and  to  trial  by  a  petit  jury  is 
overcome  solely  by  the  existence  of  such  arbitrary  power  as 
part  of  the  common  law  which  we  have  inherited,  but  this 
protection  would  not  extend  to  a  modem  departure  therefrom, 
that  at  the  time  of  its  adoption  did  violence  to  these  sections 
of  our  bill  of  rights.  Excepting  it  keep  within  its  common 
law  authority  no  court  of  law  in  this  state  can  summarily 
convict  and  punish  for  a  criminal  contempt  any  more  than 
it  could  convict  and  punish  for  any  other  criminal  offence 
without  indictment  and  trial  by  a  petit  jury.  Const,  of  N.  J., 
c^.  1,  §§  8,  9. 

The  unbroken  line  of  decision  by  which  the  rule  of  the 
common  law  has  been  preserved  and  handed  down  to  us 
coupled  with  the  insurmountable  constitutional  objections  to 
the  radical  departure  therefrom  essayed  in  the  present  case 
compel  the  reversal  of  the  judgment  now  before  us,  unless 
such  a  result  is  obviated  by  any  of  the  following  considerations 
submitted  in  behalf  of  the  state : 

The  first  of  these  is  that  the  common  law  procedure  was 
a  mere  rule  of  practice  and  not  one  of  substantive  law.  This 
has  already  been  disposed  of  both  upon  historical  and  con- 
stitutional grounds. 

The  second  is  that  the  proceedings  of  courts  of  equity  in 
matters  of  contempt  being  more  eflBcacious  than  the  procedure 
in  courts  of  law  should  be  adopted  by  the  latter.  This  rests 
upon  the  same  footing  as  would  the  contention  that  because 
specific  performance  was  more  efficacious  than  a  judgment 
for  damages,  the  courts  of  law  should  adopt  the  former  remedy 
in  preference  to  its  own.  The  difference  between  courts  of 
law  and  courts  of  equity  is  in  nothing  more  marked  than  in 
their  methods  of  remedial  redress,  which  in  courts  of  equity 
were  administered  from  the  earliest  period  largely,  if  not 
wholly,  by  the  process  of  contempt.  This  resulted  from  the 
fact  that  equity  acted  only  in  personam;  hence,  if  a  personal 
decree  were  not  obeyed  the  only  remedy  was  by  a  process  of 
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contempt  to  enforce  obedience.  Contempt  was  in  fact  in 
courts  of  equity  what  execution  was  in  courts  of  law.  Black- 
stone  says,  ^The  whole  process  of  the  courts  of  equity,  in 
the  several  stages  of  a  cause,  and  finally  to  enforce  their 
decrees,  was,  'til  the  introduction  of  sequestration,  in  the 
nature  of  a  process  of  contempt."  Such  process  of  contempt 
being  thus  normally  a  part  of  the  remedy  afforded  by  a  court 
of  equity  to  its  suitors,  it  naturally  followed  that  the  issues 
of  fact  involved  in  this  phase  of  the  suit  were  tried  as  any 
other  issues  of  fact  were  tried. 

Hence,  there  arose  a  practice  unknown  to  the  courts  of 
law,  which  became  by  long  usage  inveterate  in  the  courts  of 
equity  in  which  it  subsisted  side  by  side  with  the  totally  dif- 
ferent practice  that  we  have  been  discussing  in  the  courts  of 
law  during  the  same  period.  This  distinction  has  been  pointed 
out  by  every  writer  and  by  every  decision  dealing  with  the 
subject. 

The  continued  maintenance  of  this  practice  in  courts  of 
equity  in  dealing  with  contempts  that  are  in  their  essence 
not  remedial  but  criminal,  trenches  upon  debatable  groimd 
on  which  we  should  not  enter — first,  because  it  in  nowise 
concerns  the  question  before  us ;  and  secondly,  because  it  con- 
cerns matter  respecting  which  dictum  of  any  sort  would  be 
ill  advised.  Enough  has  been  said  to  show  that  courts  of 
law  can  no  more  at  their  will  adopt  the  chancery  proceeding 
respecting  matters  of  contempt  than  they  can  in  any  other 
matters  respecting  which  the  two  courts  radically  differ. 

Third  and  lastly,  it  is  said  that  there  are  decisions  in  other 
jurisdictions  holding  that  the  court  may  dispense  with  the 
exhibition  of  interrogatories  or  may  treat  the  answers  thereto 
as  inconclusive. 

Such  of  the  decisions  cited  as  I  have  examined  were  either 
equity  cases,  or  decisions  of  courts  in  which  law  and  equity 
were  intermingled,  or  else  arose  under  constitutional  or  statu- 
tory alterations  of  the  common  law.  If,  however,  it  were 
otherwise  it  would  not  affect  the  question  in  hand,  since  it 
is  not  our  judicial  habit  to  ignore  decisions  of  our  own  courts 
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as  to  what  tlie  common  law  in  this  state  is,  in  favor  of  the 
decisions  of  other  states  at  variance  therewith. 

Finding  nothing  in  the  matters  submitted  for  our  con- 
sideration that  in  anywise  militates  against  the  conclusion 
we  have  reached,  the  judgment  of  the  Hudson  County  Quarter 
Sessions  convicting  the  appellant  of  contempt  of  court  is 
reversed,  and  for  nothing  holden. 


PUBLIC  SERVICE  RAILWAY  COMPANY  v.  BOARD  OF  PUB- 
LIC UTILITY  COMMISSIONERS  AND  CITY  OF  PATERSON. 

Argued  December  12,  1915— Decided  June  23,  1916. 

The  provisions  of  section  2  of  the  supplement  to  an  act  concerning 
public  utilities,  approved  March  12th,  1913  (Fielder  act,  Pamph, 
L.  1913,  p.  91),  by  which  ten  per  centum  of  the  expense  of  elimi- 
nating a  grade  crossing  of  a  steam  railroad  used  by  a  street 
railway  may  be  ordered  to  be  paid  by  the  company  operating 
such  street  railway,  is  within  the  legitimate  sphere  of  legislation 
under  the  police  power  of  the  state. 


On  certiorari. 

The  order  of  the  hoard  of  public  utility  commissioner?, 
drawn  under  review  as  to  one  of  its  terms  by  this  certiorari, 
is  fully  set  out  in  the  statement  of  facts  prefaced  to  the 
opinion  delivered  at  this  term  in  the  case  of  Erie  Railroad 
Co.  r.  Board  of  Public  Utility  Commissioners. 

Before  Justices  Garrison,  Trenciiard  and  Black. 

For  the  prosecutor,  Frank  Bergen. 

For  the  defendants,  Edward  F.  Merrey  and  Frank  II. 
Sommer, 
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The  opinion  of  the  court  was  delivered  by 

Gabrison,  J.  The  prosecutor  of  this  writ,  the  Public^  Ser- 
vice Railway  Company,  objects  to  the  order  of  the  board  of 
public  utility  commissioners  imposing  upon  the  prosecutor 
ten  per  centum  of  the  cost  incurred  in  abolishing  grade  cross- 
ings on  three  highways  over  which  the  prosecutor  operates  its 
ears.  The  reasons  relied  on  by  counsel,  briefly  stated,  are, 
that  the  burden  which  the  order  attempts  to  impose  on  the 
prosecutor  is  neither  a  tax  nor  an  assessment,  nor  a  legitimate 
exercise  of  the  police  power."  Inasmuch  as  the  order  merely 
follows  the  statute,  the  attack  is  really  upon  the  latter.  The 
language  of  the  statute  is,  that  "the  board  may  order  not 
exceeding  ten  per  centum  of  such  expense  directly  chargeable 
to  the  crossing  used  by  the  street  railway  company  to  be  paid 
by  the  company  operating  such  street  railway.*' 

We  agree  that  this  imposition  of  a  part  of  the  expense  of 
abolishing  dangerous  grade  crossings  is  neither  a  tax  nor  an 
assessment  for  a  public  improvement,  but,  we  think,  that  it 
is  a  legitimate  exercise  of  the  police  power.  The  contention 
of  counsel  for  the  prosecutor  is  placed .  squarely  upon  the 
proposition  that  the  police  power  is  not  legitimately  exercised 
in  the  present  case  "unless  the  property  (of  the  prosecutor) 
has  become  a  public  nuisance,  and  so  lost  its  right  to  protec- 
tion;" and  he  then  proceeds  to  demonstrate  that  a  street 
railway  is  not  a  public  nuisance.  We,  of  course,  agree  to  this, 
but  we  entirely  dissent  from  the  narrow  defmition  of  the 
police  power  which  would  restrain  its  exercise  to  the  case  of 
property  that  had  become  in  a  legal  sense  a  nuisance. 

If  such  a  narrow  defmition  has  any  place  in  the  doctrine 
of  the  police  power  (it  is  confined  to  tlie  appropriatory  aspect 
of  that  power),  i.  e.,  to  such  appropriation  as  is  incidental 
to  the  destruction  of  property  as  a  nuisance  and  has  no  place 
in  the  vastly  wider  scope  of  such  power  that  is  regulative  of 
energies  that  are  curbed,  not  that  they  may  be  impaired  or 
destroyed,  but,  on  the  contrary,  that  they  may  be  of  greater 
service  and  beneficence  to  the  public. 

Instances  of  such  regulative  exercises  of  the  police  power 
are  met  at  every  turn  and  constitute  in  fact  the  chief  char- 
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acteristics  of  modem  social  life.  There  are,  to  use  a  rough 
analogy,  two  aspects  of  the  exercise  of  the  police  power,  one, 
80  to  speak,  in  rem,  and  the  other  in  personam;  and  it  is  to 
the  former  alone  that  the  proposition  of  counsel  has  any  pos- 
sible pertinence,  and,  even  in  that  connection,  it  is  of  doubtful 
value  as  a  definition,  and  of  no  apparent  service  as  a  criterion. 
The  distinction  between  these  two  aspects  of  the  police 
power  is  perfectly  patent.  The  destruction  of  a  pest  house 
would  be  an  illustration  of  appropriation  of  property  because 
it  was  per  se  a  nuisance,  t.  e,,  a  menace  to  the  public  health, 
while  the  compulsory  vaccination  of  school  children  would  be 
in  order  to  prevent  them  from  becoming  such.  The  securing 
of  public  safety  from  anticipated  dangers,  rather  than  the 
abatement  of  consummated  nuisances,  is  the  essence  of  the 
police  power  in  its  broader  scope.  That  there  are  such 
dangers  to  be  anticipated  from  the  operation  at  a  grade  cross- 
ing of  a  steam  railroad  and  a  trolley  line  is  not  more  obvious 
than  that  each  of  these  public  agencies  contributes  its  element 
to  such  danger.  The  steam  road  may,  indeed,  furnish  in 
greater  degree  the  active  element  of  danger  to  human  life, 
but  the  surface  road  in  its  operation  brings  to  such  place  of 
danger  its  human  freight  in  extraordinary  numbers  and 
imder  special  conditions,  which,  or  so  the  legislature  might 
determine,  greatly  increase  and  accentuate  the  normal  danger, 
and  hence  justify  its  elimination  by  the  joint  act  or  at  the 
joint  expense  of  both  of  the  public  agencies  that  contribute 
in  its  production.  It  is  matter  of  common  knowledge  that 
during  what  are  termed  the  rush  hours  of  the  day  a  single 
surface  car  of  modem  construction  carries  a  himdred  or  more 
passengers,  and  that  the  cars  thus  crowded  follow  each  other 
in  an  almost  unbroken  procession.  The  stalling  of  one  of 
these  cars  upon  a  grade  crossing  by  the  sudden  giving  out  of 
the  electric  current,  or  its  propulsion  on  to  the  railroad  track 
by  the  failure  of  a  brake  to  work  properly,  or,  as  in  the 
Newark  case  (State  v.  Young,  56  Ath  Rep.  471),  by  the 
failure  to  sand  the  track,  would  imperil  the  lives  of  scores, 
who  were  brought  into  such  position  of  peculiar  peril  by  rea- 
son of  being  passengers  on  a  street  railway.    It  is  not  at  all 
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a  question  of  the  creating  of  a  common  nuisance,  but  solely 
of  the  participation  in  and  contribution  to  a  common  source 
of  danger  arising  from  the  transportation  problem  in  its  re- 
lation to  grade  crossings  of  common  carriers  of  passengers. 

The  state  grants  this  use  of  its  highways  for  the  conveni- 
ence of  its  citizens,  and  the  incorporators  of  such  companies 
eagerly  seek  the  privileges  thus  granted  because  of  the  profits 
to  be  derived  therefrom;  hence,  if  dangers  arise  from  the 
very  success  of  such  enterprises,  it  is  eminently  within  the 
exercise  of  the  police  power  of  the  state  in  the  elimination  of 
such  dangers  to  place  a  portion  of  the  expense  of  so  doing 
upon  those  who  profit  by  the  very  success  which  has  con- 
tributed to  such  dangers. 

The  fact  that  by  such  a  collision  as  we  have  suggested  the 
lives  of  the  passengers  on  the  steam  railroad  are  also  im- 
periled, so  far  from  demonstrating  that  the  entire  expense  of 
eliminating  the  dangerous  condition  should  be  borne  by  such 
railroad,  merely  emphasizes  the  participation  of  each  carrier 
in  the  production  of  a  common  source  of  danger,  and  hence 
points  to  their  joint  contribution  to  the  expenses  of  its 
elimination. 

In  support  of  this  obvious  conclusion,  counsel  for  the  de- 
fendant cites  a  number  of  pertinent  authorities,  but  the  ques- 
tion would  seem  to  be  at  bottom  one  of  fact,  from  which, 
when  the  fact  is  once  established,  the  legal  result  follows  as 
a  necessary  consequence. .  The  establishment  of  such  fact  is, 
moreover,  a  paxt  of  the  l^slative  function,  and  as  such  is 
not  subject  to  review  by  the  judicial  department. 

In  Hopper  v.  Stack,  69  N,  J.  L.  562,  567,  we  said:  "Every 
exercise  of  the  police  power  involves,  of  necessity,  the  determi- 
nation by  the  lawmaker  of  spme  fact  quite  apart  from  the 
exercise  of  any  legislative  discretion  concerning  it,"  and  illus- 
trations of  such  determinations  of  fact  were  given  and  the 
matter  discussed  at  some  length. 

The  proposition  thus  advanced  has  been  not  only  adopted 
by  the  Court  of  Errors  and  Appeals,  but  has  been  elevated 
into  a  presumption.  "Police  regulations  of  this  character," 
said  Chancellor  Pitney,  in  Meehan  v.  Excise  Commissioners, 
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75  N.  J.  L.  557,  562,  "must,  in  the  absence  of  clear  evidence 
to  the  contrary,  be  deemed  to  be  based  upon  facts  witliin  the 
possession  of  the  legislature  rendering  such  legislation  proper, 
if  not  necessary.  See  Hopper  v.  Stack,  40  Vroom  5(52.'^  And, 
in  State  v.  Sutton,  87  N,  J,  L.  192,  193,  also  a  Court  of  Er- 
rors and  Appeals  decision,  a  condition  that  would  justify  the 
exercise  of  the  police  power,  was  spoken  of  as  "one  of  those 
determinations  of  fact  that  the  legislature  has  the  right  to 
make  for  itself  when  prescribing  a  police  regulation/'  citing 
Hopper  V.  Stark  and  Lyons  v.  Morris  County,  86  Id,  206.  It 
is  this  prerogative  of  the  legislative  department  of  the  govern- 
ment thus  to  predicate  its  exerdse  of  the  police  power  of  the 
state  upon  facts  within  its  own  possession  and  keeping  that 
renders  such  power  so  unamenable  to  precise  judicial  defini- 
tion rather  than  any  inherent  difficulty  in  defining  the  limits 
of  such  power  when  applied  to  a  given  state  of  facts. 

The  foregoing  remarks,  coupled  with  our  discussion  of  the 
topic  and  citation  of  authorities  in  the  case  of  Erie  Railroad 
Co.  V.  Board  of  Public  Utility  Commissioners,  decided  at  this 
term,  lead  to  the  conclusion  that  the  provision  of  the  Fielder 
act  drawn  under  review  was  within  the  proper  sphere  of  leg- 
islation, and  that  the  order  of  the  utility  board  brought  up 
by  this  certiorari,  merely  carried  out  the  clearly-expressed 
intent  of  the  legislature.  That  the  state,  through  its  chosen 
agencies,  is  not  required  in  such  a  situation  to  ascertain  the 
exact  quota  of  contribution  to  a  common  danger,  and  by  that 
standard  assign  the  expense  of  its  elimination,  is  borne  out  by 
the  cases  cited  by  counsel  for  the  defendant.  Under  such  cir- 
cumstances, the  province  of  the  judicial  office  is  thus  stated 
by  Chief  Justice  Beasley  in  Douglass  v.  Essex  County,  38  N, 
J,  L,  214:  'HiVTiere  that  which  is  directed  to  be  done  is 
within  the  sphere  of  legislation,  and  the  terms  used  clearly 
express  the  intent,  all  reasoning  derived  from  the  supposed 
inconvenience,  or  even  absurdity  of  the  result,  is  out  of  place. 
It  is  no  province  of  the  courts  to  supervise  legislation  and 
keep  it  within  the  bounds  of  propriety  and  common  sense,  so 
that  even  if  in  this  case  it  could  be  demonstrated  that  the 
regulation  in  question  was  incommodious,  or  even  hurtful,  an 
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appeal  for  relief  to  the  judicial  power  would  be  utterly  in 
vain/'  This  is  stronger  language  than  is  called  for  by  the 
circumstances  of  the  present  case,  but  the  rule  of  law  to 
which  it  leads  up  cannot  be  too  strongly  stated,  or  too  rigidly 
observed  if  the  relative  spheres  of  the  legislative  and  judicial 
departments  of  the  government  are  to  be  kept  separate  in 
obedience  to  the  constitutional  mandate. 

The  order  of  the  utility  board  brought  up  by  this  writ  is 
affirmed,  with  costs. 


NEIvSON   STARK   ET   UX.   v.   MARK   M.   FAGAN. 

Argued  February  15,  1916— Decided  June  8,  1916. 

Section  15  of  the  act  for  the  settlement  and  relief  of  the  poor  (Pamph, 
L,  1911,  p.  390),  requiring  certain  relatives  of  any  indigent  per- 
son to  provide  relief  for  such  person,  is  constitutional. 


On  certiorari. 

Before  Justices  Garrison^  Trenchard  and  Black. 

For  the  prosecutor,  Arthur  11,  Mitchell. 

For  the  defendant,  Thomas  J,  Brogan, 

The  opinion  of  the  court  was  delivered  by 

Garrison^  J.  This  writ  brings  up  for  review  an  order  of 
the  juvenile  court  of  Hudson  county  directing  the  prosecu- 
tors, the  grandparents  of  Pierce  Stark,  to  pay  a  weekly  sum 
for  his  maintenance  as  an  indigent  infant. 

The  proceedings  are  under  the  act  for  the  settlement  and 
relief  of  the  poor  (Revision  of  1911,  Pamph,  L.  1911,  p, 
390),  and  it  is  riot  contended  that  this  act  does  not  apply. 
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The  contentions  are,  first,  that  the  provisions  of  this  act  were 
not  complied  with.  We  think  that  they  were  in  all  essential 
respects. 

It  is  further  contended  that  the  provision  of  section  15  of 
the  act,  in  so  far  as  it  affects  grandparents,  is  unconstitu- 
tional.   We  think  that  this  is  not  so. 

The  argument  that  such  requirement  is  not  within  the 
police  law,  or  the  taxing  laws,  and  that  it  is  an  attempt  to 
transmute  a  purely  moral  obligation  into  a  legal  one  are  aside 
from  the  mark.  The  statutory  requirement  rests  upon  an 
imperfect  legal  obligation  recognized  at  common  law;  such 
obligations  require  statutory  aid  to  render  them  enforceable, 
but  do  not  derive  their  obligation  from  such  statutes.  The 
ability  of  a  married  woman  to  recover  damages  for  the  aliena- 
tion of  her  husband's  affections  is  a  modem  illustration  in 
point.    Sims  v.  SimSj  79  N.  J.  L,  577. 

This  natural  obligation  was  recognized  and  enforced  by  the 
statute  43  Eliz.,  c.  2,  by  which  father  and  mother,  grand- 
father and  grandmother  of  poor,  impotent  persons  were  re- 
quired to  maintain  them  as  the  Quarter  Sessions  should 
direct. 

Blackstone  gives  the  basis  on  which  the  liability  rested  at 
common  law  (1  BL  Com,  448),  and  in  30  Cyc.  1123  the  sub- 
ject is  discussed  and  the  American  cases  cited. 

In  New  Jersey,  at  a  very  early  period,  the  obligation  was 
a  recognized  one,  for,  in  Kiser  v.  Overseers  of  the  Poor 
(1805),  3  N.  J.  L.  5,  an  order  of  the  Quarter  Sessions  on  a 
grandfather  to  support  his  three  grandchildren  was  set  aside 
solely  on  the  ground  that  he  had  had  no  notice  of  the  pro- 
ceeding before  the  Sessions. 

The  act  is  not  void  for  xmconstitutionality. 

The  order  brought  up  by  the  writ  is  affirmed. 
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RICHARD  E.   HARRIS,  RELATOR,  v.   SAMUEL  J.  CORKER. 

Submitted  March  16,  1&16— Decided  June  6,  1916. 

Chapter  365  of  the  laws  of  1915  (Pamph.  L.,  p.  677)  is  special  legis- 
lation regulating  the  internal  affairs  of  counties  and  is  un- 
constitutionaL 


On  quo  warranto. 

Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  relator,  Campbell  £  De  TurcJc, 

For  the  defendant,  Clarence  Mabie,  Waldron  M.  Ward  and 
John  R.  Hardin, 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  relator  claims  the  oflBce  of  custodian  of 
the  Bergen  county  court  house  by  virtue  of  an  election  pur- 
suant to  chapter  365  of  the  laws  of  1915.  This  act  applies 
only  to  counties  having  between  one  hundred  and  two  hundred 
thousand  inhabitants,  where  a  court  house  has  been  erected  in 
pursuance  of  the  act  of  March  19th,  1901,  which  has  not 
adopted  or  does  not  hereafter  adopt  the  Civil  Service  act  of 
1908.  This  is  a  triple  classification.  The  act  does  not  apply  to 
all  counties  having  between  one  hundred  and  two  hundred 
thousand  inhabitants;  nor  to  all  counties  that  adopt  the  act 
of  March  19th,  1901;  nor  to  all  counties  that  fail  to  adopt 
the  Civil  Service  act.  It  seems  likely  that  the  three  quali- 
fications were  united  in  order  that  the  act  might  apply  to 
Bergen  coimty  alone.  Such  a  classification  has  already  been 
condemned.    State  v.  Riordan,  75  N.  J,  L,  16. 

It  is  argued  by  the  relator  that  he  may  claim  a  position 
under  the  act  of  1910.  Comp,  Stat,,  p,  521,  pi,  167.  The 
answer  is:  (1)  his  information  claims  an  oflBce,  not  a  position; 
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(2)  qiu)  warranto  is  not  the  proper  remedy  if  in  fact  it  is 
a  mere  position.  We  cannot  sustain  the  plaintiflE's  claim  to 
something  not  within  the  pleadings,  nor  can  we  on  quo  war- 
ranto adjudicate  the  claim  of  the  defendant  to  a  mere  position. 
If  the  relator^s  claim  that  the  place  is  a  mere  position  were 
correct,  nothing  could  be  done  in  this  present  proceeding. 
We  find  therjB  has  been  no  ouster  and  there  must  be  judgment 
for  the  defendant. 


WILIJAM  C.  HENDEB,  ADMINISTRATOR,  v.  WILDWOOD, 
DELAWARE  BAY  AND  SHORT  LINE  RAILROAD 
COMPANY. 

Argued  February  16,  1916— Decided  May  13,  1916. 

Whero  plaintiff's  general  employment  was  that  of  running  a  train 
and  his  special  employment  was  as  fireman,  and  there  was  evi- 
dence to  show  that  in  emergencies  firemen  were  accustomed  to 
perform  the  duties  of  a  brakeman,  it  was  too  narrow  a  definition 
of  the  word  '"employment"  to  hold  that  a  fireman,  acting  in  an 
emergency  in  the  capacity  of  brakeman,  was  a  volunteer,  since 
such  duties  were  a  part  of  his  general  employment  of  running 
the  train. 


On  certiorari  to  Cape  May  Pleas. 

Before  Justices  Swatze,  Pabker  and  Kalisch. 

For  the  plaintiflf,  William  C.  French  and  Samuel  T,  French. 

For  the  defendant,  J.  Fithian  Tatem, 

The  opinion  of  the  court  wa^  delivered  by 

SwAYZE,  J.  The  facts  found  by  the  trial  judge  are  as 
follows:  The  petitioner's  decedent,  Harry  0.  Hendee,  was 
employed  by  the  Wildwood,  Delaware  Bay  and  Short  Line 
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Railroad  Company  as  a  locomotive  fireman.  He  was  also  em- 
ployed as  an  engineer  at  the  company's  pumping  station,  but 
this  additional  duty  has  no  connection  with  the  present  case. 
On  the  day  of  the  accident  in  question  the  train  from  Wild- 
wood,  on  which  Hendee  worked,  left  Wildwood,  as  the  judge 
found,  about  eighteen  minutes  late  and  arrived  at  Wildwood 
late.  The  crew  consisted  of  engineer,  fireman,  brakeman  and 
conductor.  The  conductor  at  the  time  of  the  accident  was  at  the 
station  and  the  other  members  of  the  crew  were  drilling  the 
train.  Two  cars  were  lying  on  a  siding  and  a  third  car  was 
being  shoved  in  to  couple  with  these  two  cars.  The  brakeman 
ran  ahead  to  make  the  coupling  between  the  tank  of  the  engine 
and  the  single  car  and  the  decedent  left  his  engine  and  ran 
to  the  other  end  of  the  car  to  make  the  coupling  between  the 
single  car  and  the  two  cars  standing  on  the  siding.  The 
engineer  was  in  charge  of  the  train  at  the  time.  While 
making  this  coupling  the  decedent  received  the  injury  from 
which  he  died. 

Upon  these  facts,  the  judge  held  that  the  decedent  was  a 
volunteer  engaged  in  doing  work  outside  the  scope  of  his 
employment.  This  result  was  based  upon  the  facts  found  as 
above  stated,  and  upon  what  the  judge  said  was  uncontradicted 
testimony  that  according  to  the  rules  of  the  company,  the 
duties  of  a  fireman  extend  no  further  than  his  engine,  not- 
withstanding the  testimony  that  on  other  occasions  the  de- 
cedent had  left  his  engine  and  performed  duties  outside  of  the 
line  of  his  employment.  It  is  important  therefore  to  examine 
the  rules  and  testimony  as  to  Hendee's  acts  upon  other  oc- 
casions and  as  to  the  situation  at  the  time  of  the  accident. 
Rule  99  provides  for  the  protection  of  a  train  when  stopped 
or  delayed  under  circumstances  in  which  it  may  be  overtaken 
by  another  train.  The.  rule  reads  in  part  as  follows :  "The 
front  of  a  train  must  be  protected  in  the  same  way,  when 
necessary  by  the  front  brakeman,  or  in  his  oJbsence  hy  the 
firemnn"  Under  some  circumstances,  then,  it  was  the  duty 
of  the  fireman  to  take  the  place  of  the  front  brakeman. 
Whether  these  circumstances  were  present  in  this  case  is  not 
conelnsive  upon  the  question  involved.  At  the  time  of  the 
Vol.  Lxxxrx.  3 
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accident  only  the  engineer,  fireman  and  brakeman  were  present 
with  the  train.  The  services  of  two  brakemen  seem  to  have 
been  either  necessary  or  desirable.  There  was  uncontradicted 
evidence  that  on  other  occasions  the  decedent  had  acted  as 
brakeman,  and  that  on  this  particular  occasion  the  engineer, 
who  was  in  charge  of  the  train,  not  only  knew  that  Hendee 
had  gone  back  to  a  point  where  the  cars  were  to  be  coupled, 
but  that  the  locomotive  was  operated  by. the  engineer  in  re- 
sponse to  Hendee's  signals.  The  fireman  was  acting  in  an 
emergency  in  place  of  a  brakeman. 

We  cannot  review  the  trial  judge's  findings  of  fact,  but  as 
there  is  no  distinct  finding  that  the  fireman's  act  was  not  in 
the  line  of  his  employment  in  the  emergency  that  occurred, 
we  are  not  controlled  by  the  holding  that  the  decedent  was 
a  mere  volunteer.  That  holding  is  a  mingled  conclusion  of 
law  and  fact,  and  depends  in  part  upon  the  definition  to  be 
given  to  the  word  "employment."  We  think  the  judge  erred 
in  adopting  too  narrow  a  definition.  Hendee's  special  em- 
ployment was  that  of  fireman,  but  his  general  employment 
was  to  assist  in  running  the  train.  We  think  the  imcon- 
tradicted  evidence  requires  the  conclusion  that  Hejidee's  act 
was  one  necessary  to  the  running  of  the  train.  The  trial 
judge  could  not  then  have  found  for  the  defendant  unless  he 
attributed  to  the  word  "employment"  the  narrow  and  special 
meaning.  We  think  this  was  erroneous.  The  judgment  must 
be  reversed  and  the  record  remitted  for  a  new  trial. 


john  h.  perlee,  respondent,  v.  robert  c.  jeffcott, 
Appellant. 

Submitted  December  2,  1915 — Decided  June  6,  1916. 

1.  When  the  performance  of  a  contract  depends  on  the  continued 
existence  of  a  given  person  or  thing,  a  condition  is  implied  that 
impossibility  of  performance  arising  from  the  perishing  of  the 
person  or  thing  shall  excuse  the  performance. 
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The  owner  of  a  farm  gave  an  option  to  buy  for  one  year.  Five  hun- 
dred dollars  was  paid  the  owner  in  cash  and  a  note  was  given  him 
payable  in  a  year  for  the  same  amount  Prior  to  the  expiration  of 
the  year,  the  bam,  which  added  substantially  to  the  value  of  the 
premises,  was  struck  by  lightning  and  destroyed ;  the  prospective 
vendee  reclaimed  the  cash  paid  and  failed  to  pay  the  note.  Held, 
that  the  cash  could  not  be  reclaimed  and  recovery  could  not  be 
had  on  the  note. 


On  appeal  from  the  Somerset  Circuit. 

On  August  30th,  1913,  Perlee,  by  writing  under  his  hand 
and  seal  in  consideration  of  $500  cash  and  a  promissory  note 
for  $500  payable  September  Ist,  1914,  gave  and  granted  to 
Jeffcott  an  option  to  purchase  a  farm. 

In  case  the  option  was  not  exercised  by  Jeffcott,  and  all  its 
terms  complied  with,  the  note  was  to  be  paid  at  maturity. 
If  Jeffcott  purchased  the  premises,  the  $1,000  paid,  repre- 
sented by  the  cash  and  the  note,  was  to  be  credited  on  the 
purchase  price.  On  August  20th,  1914,  the  bam,  which  added 
substantially  to  the  value  of  the  premises,  was  struck  by 
lightning,  and  with  other  outbuildings  was  totally  destroyed. 
There  is  a  suggestion  in  the  case  that  the  option  was  ex- 
tended for  two  days,  from  September  1st,  1914,  but  no  proof 
that  this  extension  was  by  mutual  agreement,  or  that  it  was 
anything  more  than  the  voluntary  act  of  Perlee.  On  Sep- 
tember 2d,  Jeffcott  demanded  the  return  of  the  cash  and  the 
note.  On  September  3d,  Perlee,  by  written  notice,  offered  to 
extend  the  option  to  September  10th  and  to  reduce  the  pur- 
chase price  by  $2,000  on  account  of  the  loss  by  fire.  The 
defendant  had  insured  the  house  and  premises  for  $5,000, 
about  two  months  after  the  date  of  the  option.  This  suit  was 
brought  on  the  note  in  January,  1915,  and  Jeffcott  counter- 
claimed  the  cash  he  had  paid.  The  trial  judge  gave  judg- 
ment for  the  plaintiff  for  the  amount  of  the  note  and  also  on 
the  coimter-claim. 

Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 
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For  the  respondent,  James  L,  Origgs. 
For  the  appellant,  Hugh  K.  Oaston. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  only  ground  upon  which  the  cash  paid 
by  Jeffcott  may  be  reclaimed  is  that  there  was  a  total  failure 
of  consideration.  The  consideration  in  a  legal  sense  was 
Perlee's  promise  to  keep  the  offer  to  sell  open  for  a  year.  It 
was  the  promise,  not  the  performance.  The  offer  itself  was 
a  continuing  offer,  open  to  Jeffcott's  acceptance  at  any  time, 
and  Perlee's  promise  was  partially  performed.  Jeffcott  has 
had  the  benefit  of  the  option  and  Perlee  has  suffered  the  detri- 
ment of  being  unable  to  sell  or  mortgage  or  lease  his  property 
for  nearly  the  whole  year.  What  has  happened  has  been  not 
a  total  failure  of  consideration,  but  an  inability  to  perform, 
due  not  to  any  fault  of  either  party,  but  to  an  act  of  God. 
The  contract  was  for  the  conveyance  of  a  specific  thing,  the 
farm  and  premises  upon  which  Jeffcott  resided.  Both  parties, 
undoubtedly,  contemplated  the  conveyance  of  the  buildings 
as  an  essential  part  of  the  premises.  The  destruction  of  the 
bam  made  this  impossible.  Such  a  contract  is  to  be  con- 
strued as  subject  to  an  implied  condition  that  the  parties  shall 
be  excused  in  case  before  breach  performance  becomes  im- 
possible from  the  perishing  of  the  thing  without  default  of 
the  contractor.  Taylor  v.  Caldwell,  3  B,  £  S.  826,  834.  In 
that  case,  Mr.  Justice  Blackburn  said :  *The  principle  seems 
to  us  to  be  that,  in  contracts  in  which  the  performance  de- 
pends on  the  continued  existence  of  a  given  person  or  thing, 
a  condition  is  implied  that  the  impossibility  of  performance 
arising  from  the  perishing  of  the  person  or  thing  shall  excuse 
the  performance."  Taylor  v,  Caldwell  is  the  leading  case. 
It  has  been  approved  by  our  Court  of  Errors  and  Appeals  in 
Middlesex  Water  Co.  v.  Knappman  WhUing  Co.,  64  N.  J.  L. 
240  (at  p.  252),  and  was  there  recognized  as  an  exception 
to  the  rule.  It  has  been  followed  and  applied  under  varying 
states  of  fact  in  several  cases  growing  out  of  contracts  made 
in  view  of  the  proposed  coronation  of  Edward  A^II.,  which 
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was  postponed  on  account  of  his  illness.  Elliott  v.  Crutchley 
(1903),  2  K.  B.  476;  affirmei  (1904),  1  Id.  565;  Heme 
Bay  Steamboat  Co.  \.  Button  (1903),  2  Id.  683;  Krell  v. 
Henry  (1903),  Id.  740;  Civil  Service  Co-operative  Society 
V.  General  Steam  Navigation  Co.  (1903),  Id.  756. 

We  think,  therefore,  that  the  trial  judge  was  right  in 
giving  judgment  for  the  plaintiff  on  Jeffcott's  counter-claim 
to  recover  the  cash  paid. 

The  same  reasoning  leads  us  to  think  he  was  wrong  in 
giving  judgment  against  the  defendant  for  the  amount  of  the 
note.  This  note  was  not  due  when  the  perfornjance  of  the 
contract  became  impossible  by  reason  of  the  fire.  Both  par- 
ties were  excused  from  further  performance.  Jeffcott  was 
excused  from  payment  of  the  note  as  Perlee  was  excused 
from  his  promise  to  keep  the  option  open  for  the  whole  year. 
The  option  provided  that  the  note  when  paid  should  be 
credited  on  account  of  the  purchase  price  of  the  farm.  Since 
the  farm  could  no  longer  be  conveyed  in  the  condition  con- 
templated by  the  parties,  the  contract  in  this  respect  could 
not  be  carried  out.  There  should  have  been  judgment  for 
the  defendant  in  the  claim  on  the  note. 

The  judgment  must  be  reversed,  but  without  costs,  and  the 
record  remitted  for  a  new  trial. 


MAX    SCHREINER.    ADMINISTRATOR,    v.    OLIVER    GRIN- 
NELL,  Jb. 

Submitted  March  16,  191^-~Decided  June  6,  1916. 

1.  Under  chapter  156  of  the  laws  of  1915,  now  no  longer  a  part 
of  the  statute  {Pamph.  L.  1910,  p.  49),  a  pedestrian  crossing  a 
street  at  a  place  other  than  a  cross-walk  is  barred  from  main- 
taining an  action  against  an  owner  of  a  vehicle  not  himself 
driving,  for  damages  caused  by  a  coUision,  but  is  not  barred  as 
against  a  driver  of  the  vehicle  whether  owner  thereof  or  servant 
of  the  owner. 

2.  A  case  certified  should  state  a  concrete  case. 
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On  case  certified  from  Hudson  Circuit. 

Before  Gummebe,  Chief  Justice^  and  Justices  Swatzb 
and  Bergen. 

For  the  plaintiff,  Marshall  Van  Winhle. 

For  the  defendant,  Isidor  Kalisch, 

The  opinion  of  the  court  was  delivered  by 

Swayze^  J.  The  plaintiff's  intestate  was  killed  by  reason 
of  contact  with  the  automobile  of  defendant.  She  was  at 
the  time  crossing  the  street  at  a  place  other  than  a  cross-walk. 
The  date  is  not  given  but  we  must  infer  from  the  questions 
certified  that  it  was  after  July  4th,  1915,  when  chapter  156 
of  the  laws  of  that  year  took  effect.  It  does  not  appear 
whether  the  owner  or  a  servant  was  driving  the  automobile. 
The  first  question  certified  is :  "Is  negligence  to  be  conclusively 
presumed  against  one  who  crosses  a  street  at  any  place  other 
than  a  cross-walk  ?"  To  this  we  answer  no.  The  statute  says 
nothing  about  negligence. 

The  second  question  is :  "Is  one  so  crossing  a  street  barred, 
because  of  so  crossing,  from  maintaining  an  action  for  dam- 
ages?" This  question  cannot  be  answered  by  a  simple  nega- 
tive or  afiSrmative.  The  provision  of  the  statute  is:  "Any 
person  crossing  a  street  at  any  place  other  than  the  cross-walk 
shall  do  so  at  his  own  risk.  Nothing  in  this  regulation, 
however,  shall  relieve  the  drivers  of  vehicles  from  being  con- 
stantly vigilant,  exercising  all  reasonable  care  to  avoid  injuring 
either  persons  or  property."  Pamph,  L,  1915,  p.  297,  §  12. 
If  the  first  sentence  stood  alone  we  would  necessarily  answer 
in  the  affirmative  to  the  second  question  certified.  It  is  a 
legislative  declaration  that  the  pedestrian  assumes  the  risk. 
The  subsequent  language  points  to  a  distinction  to  be  made 
as  to  the  liability  of  drivers  of  vehicles.  Effect  can  be  given 
to  both  provisions  by  holding,  ( 1 )  that  as  against  owners  of 
vehicles  not  themselves  driving,  the  pedestrian  who  crosses 
a  street  at  a  place  other  than  a  cross-walk  is  barred  from 
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maintaining  an  action  for  damages  caused  by  collision;  (2) 
that  as  against  drivers,  whether  they  are  owners  of  the  vehicle 
or  servants  of  the  owner,  the  pedestrian  is  not  barred  of  his 
action.  It  is  quite  clear  that  the  statute  did  not  mean  to 
exempt  drivers  of  vehicles  from  exercising  all  reasonable  care 
or  to  relieve  th«n  from  their  legal  liability  prior  to  the  statute. 
It  may  be  well  to  add  that  the  provision  now  in  question  no 
longer  forms  part  of  the  statute.    Pamph,  L.  1916,  p.  49. 

The  third  question  is:  ^^What  is  the  legal  effect  of  the 
words  ^at  his  own  risk'  as  applied  to  one  so  crossing  a  street  ?" 
We  cannot  answer  this  otherwise  than  as  already  indicated. 
We  must  not  be  understood  to  approve  a  form  of  question 
which  asks  for  an  abstract  lecture  on  the  meaning  of  words. 
A  case  certified  should  state  a  concrete  case. 

The  same  objection  applies  with  even  greater  force  to  the 
fourth  question :  ^^What  is  the  cross-walk  of  a  street  ?"  The 
question  is  irrelevant  to  the  concrete  case  before  us  since  the 
accident  happened  at  a  place  other  than  a  cross-walk. 

The  fifth  question  is:  '^What  is  the  cross-walk  of  a  street 
where  asphalted  or  macadamized  surface  streets  intersect  and 
no  actual  cross-walk  is  foimd  and  no  cross-walk  is  in  any  way 
marked  off?"  This  question  is  also  irrelevant  to  the  facts 
of  the  present  case. 


FREDERICK   A.   SCHWARTZ  v.   AUGUST   L.   WACHLIN. 

Argued  July  5,  1916— Decided  July  11,  1916. 

Tbe  Walsh  act,  as  originally  passed,  required  that  the  votes  cast  in 
favor  of  the  adoption  of  the  act  equal  thirty  per  cent,  of  the 
votes  cast  for  members  of  the  general  assembly  at  the  last  gen- 
eral election  immediately  preceding  the  submission  of  the  act. 
The  amendatory  act  of  1915  {Pamph.  L.,  p.  12)  requires  thirty 
per  cent,  of  the  total  number  of  legal  ballots  cast  at  the  last 
general  election  for  members  of  assembly,  &c.  Heldt  that  the 
number  of  votes  cast  in  favor  of  the  adoption  of  the  act  must 
equal  thirty  per  cent,  of  the  total  number  of  legal  ballots  cast 
in  the  municipality,  regardless  of  whether  or  not  such  votes  were 
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cast  for  a  member  or  members  of  the  assembly,  the  words  "for 
members  of  assembly"  in  the  amendatory  act  being  merely  de- 
scriptive of  the  particular  election  referred  to. 


On  rule  for  mandamiis. 

Before  Justices  Swayze,  Mintuen  and  Kalisch. 

For  the  rule,  Frederick  K,  Hopkins  and  George  J.  McEwan, 

Opposed,  John  J.  Fallon, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  We  think  the  writ  must  be  refused.  The 
Walsh  act,  as  originally  passed,  required  that  the  votes  cast 
in  favor  of  the  adoption  of  the  act  equal  thirty  per  cent,  of 
the  votes  cast  for  members  of  the  general  assembly  at  the 
last  general  election  immediately  preceding  the  submission 
of  the  act.  This  was  changed  in  1915  (Pamph,  L.,  p.  12), 
and  the  act  now  requires  thirty  per  cent,  of  the  total  number 
of  legal  ballots  cast  in  such  city  at  the  last  general  election 
for  members  of  assembly  immediately  preceding  the  submis- 
sion of  the  act.  The  title  of  the  act  of  1915  shows  that  it  was 
meant  to  regulate  the  procedure  in  towns  as  well  as  in  cities 
and  other  municipalities,  and  the  word  "city  is  undoubtedly 
used  in  a  general  sense  and  means  municipalities,  just  as 
"towns"  in  the  constitution  was  held  to  include  cities.  The 
provision  applies,  therefore,  to  the  town  of  West  Hoboken. 

The  most  significant  change  made  by  the  legislature  in 
1915  was  to  require  thirty  per  cent  of  the  total  number  of 
legal  ballots  cast.  This  is  very  different  from  thirty  per  cent, 
of  the  votes  cast  for  members  of  the  general  assembly  as  re- 
quired by  the  act  of  1911.  Perhaps  the  change  was  due  to  the 
greater  ease  and  certainty  in  ascertaining  the  number  of  legal 
ballots  cast  than  was  possible  with  reference  to  the  number  of 
votes  cast  for  members  in  coimties  where  more  than  one 
member  could  be  voted  for  bv  each  elector.    The  addition  of 
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the  word  "total"  emphasizes  this  requirement.  The  total  of 
legal  ballots  cast  might,  and  probably  would,  be  greater  than 
the  votes  cast  for  members  of  assembly,  since  some  voters 
might  well  fail  to  vote  for  the  member  or  members,  or  some 
of  them. 

This  construction  is  sustained  by  the  change  in  the  colloca- 
tion of  the  words.  Votes  cast  for  members  of  the  general 
assembly  can  only  refer  to  votes  for  such  members.  Votes 
cast  at  the  last  general  election  for  members  of  assembly 
naturally  refer  to  the  ballots  cast  whether  for  members  of 
assembly  or  other  oflScers.  The  words  "for  members  of  as- 
sembiy  are  descriptive  of  the  general  election.  That  they  are 
descriptive  is  shown  also  by  their  interpolation  between  the 
words  "general  election"  and  the  words  "immediately  pre- 
ceding,'^ which  can  refer  only  to  the  words  "general  election."- 

Nor  can  it  be  said  that  the  words  "for  members  of  as- 
sembly" were  unnecessary  to  describe  a  general  election.  We 
have  general  elections  at  which  members  of  the  assembly  are 
not  voted  for.  Elections  to  pass  on  proposed  constitutional 
amendments  are  general  and  are  not  uncommon;  and  we 
have  now  begun  to  have  acts  of  the  legislature  submitted  to  a 
referendum  of  the  whole  state.  Such  elections  may  become 
more  frequent.  Constitutional  elections  necessarily  occur  at 
a  different  date  from  elections  for  members  of  assembly ;  refer- 
endum elections  for  the  whole  state  are  general  and  may  occur 
at  different  dates.  It  was,  therefore,  necessary  for  the  legisla- 
ture to  define  what  general  election  it  meant. 

The  rule  is  discharged,  since  less  than  thirty  per  cent,  of  the 
total  number  of  legal  ballots  cast  were  in  favor  of  the  adop- 
tion of  the  act.    No  costs  will  be  allowed. 
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STATE  V.  EDWARD  DUDLEY. 

Argued  April  3,  1916— Decided  June  6,  1916. 

The  defendant  was  charged  with  counseling  and  procuring  another 
to  disobey  a  subpoena  to  testify  in  a  case  pending  in  Chancery ; 
all  the  defendant's  acts  were  committed  outside  the  county  in 
which  the  indictment  was  found;  the  state  sought  to  hold  him 
as  a  principal  in  the  misdemeailor  because  the  facts  averred  as 
is  said  showed  the  commission  of  a  crime  within  the  county 
by  the  person  subpoenaed.  Held^  that  to  sustain  the  indictment 
there  must  be  found  in  it  a  statement  of  facts  which  would  con- 
stitute a  misdemeanor  by  the  latter,  and  that  it  was  not  suffi- 
cient to  aver  that  he  had  been  duly  and  legally  served  with  a 
subpoena,  without  averring  what  witness  fee,  if  any,  had  been 
paid  him  and  facts  showing  that  the  amount  was  the  proper 
amount:  the  averment  of  due  and  legal  service  is  a  mere  legal 
conclusion. 


On  error  to  the  Hudson  Sessions. 

Before  Gummere,  Chief  Justice^  and  Justices  Swayze 
and  Behgen. 

For  the  state,  Oeorge  T,  VicJcers  (Robert  Hudspeth  and 
James  W,  McCarthy  on  the  brief) . 

For  the  defendant,  Alan  H.  Strong. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  indictment  charges  that  the  defendant 
counseled  and  procured  SchaeflEer  to  disobey  a  subpoena  to 
testify  before  a  Vice  Chancellor.  The  proof  at  the  trial 
showed  that  all  Dudley's  acts  were  committed  outside  of 
Hudson  county.  There  was  therefore  a  clear  failure  to  prove 
that  the  crime  of  counseling  and  procuring  the  commission 
of  a  misdemeanor  took  place  within  the  jurisdiction  of  the 
couri:.  The  state  recognizes  this  diflSculty  and  strives  to  sus- 
tain the  indictment  upon  the  theory  that  the  facts  set  fori;h 
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show  that  Dudley  participated  in  Schaeflfer^s  alleged  oflEence, 
and  that  since  it  was  a  misdemeanor  only,  Dudley's  partici- 
pation made  him  a  principal  and  liable  to  indictment  in 
Hudson  coun^,  although  he  committed  no  act  therein.  The 
indictment  does  not  in  so  many  words  charge  participation 
by  Dudley  as  a  definite  crime,  other  than  that  of  counseling 
and  procuring  SchaeflEer.  If  it  ia  to  be  sustained  at  all,  it 
must  be  because  the  facts  averred  show  the  commission  of  the 
crime,  and  make  unnecessary  the  express  avennent  of  the 
particular  crime.  To  sustain  the  indictment  on  this  ground, 
we  must  find  in  it  a  statement  of  facts  which  would  con- 
stitute a  crime  by  Schaeffer;  for  if  he  is  not  shown  to  have 
conmiitted  the  crime  in  Hudson  county,  Dudley  cannot  be 
held  to  have  committed  one  there.  We  need  notice  but  one 
of  the  many  defects  mentioned  in  the  defendant's  brief.  It 
is  not  averred  that  a  witness  fee  was  paid  to  SchaeflEer.  That 
is  necessary  to  compel  the  attendance  of  a  witness  in  a  civil 
suit.  The  indictment  avers  only  that  Schaeffer  had  been 
"duly  and  legally  served"  with  the  subpoena.  To  constitute 
due  and  legal  service,  different  sums  are  required  by  law  to 
be  paid;  sometimes  fifty  cents,  if  the  witness  resides  in  the 
county,  sometimes  more  if  he  be  a  non-resident.  What  sum, 
if  any,  was  paid  Schaeffer?  Was  he  a  resident  of  Hudson 
county  or  a  non-resident  ?  Was  he  a  resident  of  l^ew  Jersey 
or  some  other  state  ?  If  the  latter,  how  and  where  was  service 
made  ?  Was  it  in  Hudson  county  or  in  the  state  of  Schaeffer's 
residence?  We  cannot  tell  from  the  indictment  whether  the 
facts  were  such  that  the  service  was  due  and  legal.  We  have 
the  opinion  of  the  grand  jury  that  it  was,  but  that  is  a  mere 
legal  conclusion.  "Good- pleading,"  said  Chief  Justice  Beasley, 
"requires  that  such  facts  shall  be  stated,  so  that  the  court 
may  be  enabled  to  see  that  if  their  truth  be  admitted,  the 
defendant  is  conclusively  guilty  of  the  crime  charged."  We 
have  nothing  to  add  by  way  of  reasoning  to  what  he  says 
with  his  usual  clearness  and  force  in  the  opinion  from  which 
we  quote  State  v.  Moires,  33  N,  J.  L,  142, 145.  It  may  be  well 
to  point  out  that  the  question  in  this  particular  case  is  impor- 
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tant  because  the  facts  as  proved  raise  the  very  interesting 
question  whether  a  resident  of  another  state  temporarily  pres- 
ent in  or  passing  through  New  Jersey  can  be  served  with  a 
subpoena  and  paid  a  witness  fee  of  fifty  cents^  and  be  thereby 
compelled  to  leave  his  own  affairs,  perhaps  in  a  distant  state, 
to  attend  court  here?  The  question  is  novel  in  our  state  and 
would  require  most  careful  consideration  before  we  would 
venture  to  pronounce  an  opinion.  Yet  if  we  should  eventually 
hold  such  a  service  good,  we  should  not  think  that  one  who  in 
another  state  had  advised  the  witness  that  he  was  not  bound 
to  attend  had  necessarily  been  guilty  of  a  crime  in  New  Jersey. 
Surely  a  resident  of  another  state  who  is  served  with  a  sub- 
poena while  temporarily  in  New  Jersey  and  paid  a  witness 
fee  of  fifty  cents  only,  as  if  he  were  a  resident  of  the  county 
in  which  he  is  subpoenaed  to  appear,  may  consult  counsel  as 
to  his  obligation  to  attend,  and  counsel  would  not  be  a  crimi- 
nal if  he  erred  in  his  advice  on  a  question  of  novelty  and 
nicety.  On  the  other  hand,  if  the  witness  was  a  resident  of 
the  county  where  he  was  to  attend  and  was  paid  the  regular 
fee,  it  would  be  impossible  to  avoid  the  conclusion  that  counsel 
who  advised  him  to  disobiey  was  interfering  with  the  ad- 
ministration of  justice  and  committing  a  contempt  of  court. 
The  difference  between  the  two  cases  is  enough  to  show  the 
necessity  of  stating  the  facts  instead  of  the  mere  legal  con- 
clusion that  service  was  due  and  legal,  certainly  in  a  case 
where  the  crime  is  not  charged  in  so  many  words  but  is  to 
be  inferred  from  the  facts  set  forth  in  the  indictment. 

Since  the  proof  showed  that  the  crime  of  counseling  and 
procuring  was  not  committed  in  Hudson  county  and  the  in- 
dictment fails  to  charge  any  other  crime,  the  defendant  was 
entitled  to  a  verdict  that  he  was  not  guilty  as  charged.  The 
judgment  must  be  reversed  and  the  record  remitted  for  a  new 
trial. 
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STATE  V.  HENRY  W.  FOSTER. 

Submitted  March  16,  1916— Decided  June  6,  1916. 

An  indictment  charged  a  director  of  a  trust  company  with  over- 
drawing his  account  in  violation  of  the  Crimes  act.  Comp,  Stat,, 
p.  1796,  I  171.  The  overdraft  was  charged  to  have  taken  place 
on  August  9th,  1913.  Thf^  defendant  had  left  with  the  secretary 
of  the  trust  company  three  notes  of  a  third  party  for  sale  to 
country  banks.  The  secretary  had  credited  the  defendant's  ac- 
count on  July  17th,  1913,  with  the  proceeds  of  one  of  the  notes. 
Held,  that  it  was  error  to  allow  the  secretary  to  testify  that  the 
note  was  not  submitted  to  the  board  of  directors  before  it  was 
purchased,  since  the  indictment  did  not  charge  a  violation  of 
section  15  of  the  Trust  Companies  act.  Comp.  Stat.,  p.  5661. 
When  a  witness  denies  any  recollection  of  a  relevant  conversa- 
tion, it  is  proper  on  cross-examination  to  ask  him  .what  he  said 
at  a  later  time,  either  by  way  of  stimulating  his  memory  or  of 
discrediting  him. 


On  error  to  the  Essex  Oyer  and  Terminer. 

Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  state,  Frederick  F.  Ouild  and  Wilbur  A.  Moti. 

For  the  plaintiff  in  error,  Jerome  T.  Congleton. 

The  opinion  of  the  court  was  delivered  Jby 

Swayze,  J.  The  defendant  was  indicted  under  section  171 
of  the  Crimes  act  (Comp.  Stat.,  p.  1796)  for  overdrawing  his 
account  in  the  Roseville  Trust  Company.  His  defence  was 
that  he  had  left  with  Smith,  the  secretary  and  treasurer  of  the 
trust  company,  to  be  sold  to  country  banks  three  notes  of  the 
Alpha  Alcohol  Utensil  Company;  that  he  understood  from 
Smith  that  the  notes  had  been  sold  and  that  he  was  entitled 
to  credit  for  the  proceeds.  If  such  had  been  the  fact,  the  de- 
fendant would  have  had  a  considerable  balance  to  his  credit. 
In  truth.  Smith  had  caused  credit  to  be  given  the  defendant 
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for  the  proceeds  of  one  of  the  notes  in  a  form  that  indicated 
on  the  books  that  it  had  been  discounted  by  the  trust  com- 
pany, and  had  directed  the  bookkeeper  to  leave  a  line  in  the 
ledger  for  another  credit  The  second  credit  was  not  in  fact 
made.  After  the  failure  of  the  bank.  Smith  handed  back  to 
the  defendant  two  of  the  three  notes.  The  note  which  had 
been  discounted  was  paid,  apparently  by  the  maker,  and  the 
defendant  made  good  his  overdraft. 

We  think  there  are  two  errors  that  require  a  reversal  of  the 
conviction.  Smith  testified  that  the  note  for  which  Foster 
received  credit  was  purchased  by  the  trust  company  at  a  time 
when  Poster  was  a  director.  He  was  then  asked :  *^as  that 
note  submitted  to  the  board  of  directors  before  it  was  pur- 
chased?" This  was  objected  to  on  the  ground  that  Poster 
was  not  on  trial  for  any  such  offence.  The  reference  was  ob- 
viously to  the  crime  defined  in  section  16  of  the  Trust  Com- 
panies act.  Comp.  Stat.,  p.  6661.  The  state  undertook  to 
justify  the  question  on  the  ground  that  the  evidence  would 
tend  to  show  the  defendant's  knowledge  of  the  state  of  his  ac- 
count. The  argument  was  that  if  Poster  was  in  such  a  finan- 
cial condition  that  he  found  it  necessary  to  do  an  illegal  act 
in  order  to  get  credit,  he  must  have  known  that  his  account 
was  overdrawn.  The  note  was  credited  to  the  account  July 
17th.  The  indictment  does  not  charge  any  then  existing  over- 
draft. The  two  overdrafts  charged  in  the  indictment  are 
both  averred  to  have  been  made  on  August  9th ;  in  fact,  the 
check  which  constituted  the  overdraft  was  charged  to  the  ac- 
count on  that  day;  the  only  difference  between  the  two 
counts  is  that  one  charges  the  overdraft  to  have  been  the 
amount  of  the  check;  the  other  charges  it  to  have  been  the 
total  overdraft  at  the  close  of  business  on  August  9th,  the 
difference  consisting  of  charges  on  August  4th  and  August 
8th.  If  we  assume  in  favor  of  the  state  that  the  credit  of  the 
note  on  July  17th  was  ill^al  under  the  Trust  Company  act, 
that  accomplished  illegality  does  not  tend  to  prove  an  over- 
draft in  August.  On  the  contrary,  the  very  fact,  if  it  were  a 
fact,  that  it  was  an  accomplished  illegality,  would  demonstrate 
that  there  was  no  overdraft  for  two  weeks  thereafter.    Poster 
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would  properly  think  that  he  might  draw  on  the  proceeds  of 
the  note.  Whatever  might  be  said  of  the  alleged  illegal  dis- 
count as  tending  to  prove  a  then  existing  overdraft,  it  had  no 
t^idency  to  prove  future  overdrafts,  and  none  other  are 
charged  in  the  indictment.  To  infer  an  overdraft  in  August 
from  evidence  from  which  an  overdraft  in  July  might  pos- 
sibly be  inferred  would  not  be  permissible.  We  have  assumed 
in  favor  of  the  state  that  the  transfwtion  of  July  17th  was 
illegal  as  to  Poster.  The  evidence  does  not  warrant  any  such 
conclusion.  Both  Smith  and  Poster,  irho  alone  knew  the 
facts,  testified  that  the  notes  were  turned  over  to  be  discoimted 
at  some  other  institution.  If  Poster  ever  knew  that  the  note 
had  been  purchased  by  the  Boseville  Trust  Company,  it  was 
not  until  August  Ist.  Section  16  of  the  Trust  Companies  act 
requires  that  the  act  shall  be  done  knowingly  to  constitute  the 
crime.  Smith,  of  course,  had  knowledge,  but,  in  the  absence 
of  proof  of  knowledge  by  Poster  of  what  Smith  had  done. 
Poster  was  guilty  of  nothing  illegal.  Under  these  circum- 
stances, the  evidence  allowed  over  objection  that  the  note  was 
not  submitted  to  the  board  of  directors  was  most  prejudicial 
to  the  defendant.  The  court  admitted  it  on  the  theory  that 
Posterns  knowledge  of  the  alleged  illegality  tended  to  prove 
that  he  knew  his  account  was  overdrawn,  and  the  jury  could 
not  have  avoided  the  inference  that  Poster  was  so  desperate 
that  in  order  to  escape  the  consequence  of  overdrawing,  he 
would  participate  in  a  criminal  discount  by  the  trust  com- 
pany. How  prejudicial  the  evidence  was  is  shown  by  the 
charge  of  the  judge.  He  referred  at  some  length  to  the  fif- 
teenth section  of  the  Trust  Companies  act,  and  said  that  the 
ofiSce  of  director  was  not  one  thrust  upon  the  incumbent  but 
was  assumed  and  held  voluntarily  by  him;  *^e  must,  there- 
fore, be  expected  to  assume,  with  the  oflBce,  the  full  measure 
of  responsibility  incidental  to  it"  This  portion  of  the  charge 
was  not  germane  to  the  case  unless  the  judge  meant  to  give 
the  jury  the  impression  that  the  defendant  might  be  con- 
victed for  a  violation  of  the  Trust  Companies  act.  It  was 
error  because  no  such  violation  was  charged  in  the  indictment. 
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There  is  another  error.  Smith,  when  recalled  by  the  state, 
testified,  in  answer  to  questions  by  the  court,  that  only  one  of 
the  notes  appeared  in  the  account;  that  he  did  not  see  the 
other  two  until  handed  back  to  Foster  after  the  bank  closed. 
Thereupon  the  counsel  for  defendant  on  cross-examination 
asked  Smith  if  he  did  not  after  the  bank  closed  return  the 
two  notes  to  Foster  and  express  sorrow  that  he  had  involved 
the  latter;  that  he  had  not  had  the  notes  discounted  (taking 
them  out  of  his  wallet  and  handing  them  to  Foster).  This 
was  excluded  because  the  court  said  the  conversation  between 
Foster  and  the  witness  could  not  bind  the  state.  That,  how- 
ever, was  not  the  question.  The  state  had  been  allowed  to 
put  in  Smith's  evidence  tending,  as  it  thought,  to  show  guilty 
knowledge  on  the  part  of  Foster.  It  was  vital  to  the  defendant 
to  show  that  he  had  no  such  knowledge,  and  any  testimony 
that  would  show  that  he  was  relying  on  Smith's  statement  on 
July  17th  that  Smith  had  disposed  of  the  note  and  that  it 
was  all  right  to  draw  on  the  account  was  competent.  When 
Smith  denied  any  recollection  of  the  conversation,  it  was 
proper,  by  way -of  stimulating  his  memory  or  discrediting 
him,  to  show  what  he  said  at  a  later  time. 

For  these  errors  the  judgment  must  be  reversed  and  the 
record  remitted  for  a  new  trial. 


STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
LEHIGH  VALLEY  RAILROAD  COMPANY,  PLAINTIFF 
IN    ERROR. 

Argued  February  15,  1916— Decided  June  6,  1916. 

1.  Although  the  Morris  Canal  and  Banking  Company  is  not  dis- 
charged by  its  lease  to  the  Lehigh  Valley  Railroad  Company 
from  the  obligation  to  maintain  bridges  over  the  canal,  imposed 
by  its  charter,  the  lessee  took  a  lease  in  perpetuity  which  is 
equivalent  to  a  title  so  far  as  concerns  this  obligation,  and 
tliereby  assumed  the  public  burden  of  maintaining  bridges. 
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2.  The  obligation  under  the  charter  of  the  Morris  Canal  and  Bank- 
ing Company  to  maintain  bridges  over  the  canal  is  not  limited 
by  the  necessities  of  such  traffic  as  existed  at  the  date  of  its 
charter,  but  extends  to  a  case  where  traffic  is  increased  over  a 
pre-existing  highway. 

3.  The  operation  of  motor  vehicles  and  the  improvement  of  a  high- 
way by  macadamizing  does  not  affect  the  charter  obligation  to 
maintain  bridges  over  the  Morris  canal. 


On  error  to  the  Morris  Sessions. 

Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  state,  Charlton  A,  Reed. 

For  the  defendant,  Charles  B.  Bradley  (Collins  &  Corhin 
on  the  brief). 

The  opinion  of  the  court  was  delivered  by 
Swayze,  J.  The  defendant  is  charged  with  maintaining  an 
improper  bridge  over  the  Morris  canal  so  as  to  obstruct  and 
narrow  a  highway.  While  the  indictment  does  not  in  so  many 
words  charge  a  violation  of  the  defendant's  statutory  duty, 
which  measures  the  defendant's  obligation  (State  v.  Lacka- 
wannna  Railroad  Co.,  84  N.  J.  L.  289),  it  nevertheless  ^vers 
facts  which  amount  to  a  violation  of  the  statutory  duty,  and 
iflR/»inTi+  Siinio  XT  Lackawanna  Railroad  Co.,  86  Id.  62. 
indictment  may  have  been  thought  im- 
itutory  duty  is  imposed  by  the  charter 
md  Banking  Company,  while  the  de- 
of  the  property  of  that  company.  In 
J  no  difference  in  the  obligation  of  the 
Greenwood  Lake  Railroad  Co.  v.  State, 
Harris,  61  Id.  83.  Although  the  Mor- 
g  Company  is  not  discharged  by  the 
m  imposed  by  the  charter  (Ryerson,  v. 
mking  Co.,  71  Id.  381),  the  lessee 
uity  which  is  equivalent  to  a  title  so 
4 
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far  as  concerns  this  obligation,  and  thereby  assumed  the 
public  burden  of  maintaining  bridges.  If  that  were  not  the 
legal  situation  the  evidence  shows  that  the  defendant  in  fact 
rebuilt  the  bridge.  If  unauthorized  by  statute  and  so  built  as 
to  obstruct  the  highway,  the  bridge  would  be  a  public  nuisance 
for  which  the  defendant  would  be  criminally  responsible.  As 
against  this  objection,  the  indictment  and  conviction  must  be 
sustained. 

A  greater  difficulty  arises  6ut  of  the  contention  of  the  de- 
fendant that  the  duty  is  limited  and  defined  by  conditions 
as  they  existed  at  the  time  the  charter  was  granted.  There 
is  undoubtedly  a  difference  between  the  obligation  imposed 
by  the  charter  of  the  canal  company  as  construed  in  Morris 
•  Canal  and  Banking  Co,  v.  State,  24  N.  J.  L,  62,  and  the  ob- 
ligation of  a  railroad  company  as  generally  understood  since 
the  decision  of  Central  Railroad  Co.  ads.  State,  32  Id,  220,  and 
expressed  by  Mr.  Justice  Dixon  in  his  concurring  opinion  in 
Morris  and  Essex  Railroad  Co.  v.  Orange,  63  Id.  252,  273. 
Under  Chief  Justice  Green's  decision  the  canal  company  was 
not  compelled  by  their  charter  to  maintain  bridges  over  the 
canal  where  it  was  crossed  by  a  highway  laid  out  subsequent 
to  the  construction  of  the  canal.  The  facts  of  the  present 
case  are  perhaps  not  entirely  clear  in  this  respect.  There 
seems  to  be  no  doubt  that  the  obstruction  is  due  to  the  fact 
that  a  new  road  has  been  laid  out  and  macadamized  which 
has  greatly  increased  the  travel  over  the  bridge.  This  new 
road  seems  to  begin  near  the  end  of  the  bridge,  but  it  is  said 
in  the  brief  for  the  plaintiff  in  error  that  the  inconvenience 
complained  of  arose  from  the  use  of  the  southern  end  of  the 
old  road  in  conjunction  with  the  entirely  new  road  on  the 
north  side  of  the  bridge.  This  seems  to  mean,  as  was  probably 
the  case,  that  the  new  road  connected  with  the  old  road  at 
the  bridge.  If  this  is  so,  we  have  the  case  of  traffic  increased 
by  the  new  road  but  passing  over  the  old  road  at  the  entrance, 
upon  the  bridge.  This  is  only  the  ordinary  case  where  traflBc 
is  increased  by  the  development  of  the  country  or  the  growth 
of  a  town.  To  such  a  case  the  rule  of  Morris  Canal  and 
Banking  Co.  v.  State  is  not  applicable.     Indeed,  the  stress 
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of  the  argument  was  rested  on  other  grounds.  It  is  urged 
that  the  operation  of  motor  vehicles  and  the  improvement  of 
the  highway  by  macadamizing  has  so  changed  the  nature  and 
use  of  the  highway  that  the  obligation  of  the  canal  company 
no  longer  exists.  This  very  broad  contention  is  elsewhere 
qualified  by  the 'statement  that  the  company's  obligation  to 
maintain  the  bridge  has  terminated  at  least  with  regard  to 
traflBc  by  motor  vehicles.  Stated  more  moderately,  the  con- 
tention is  that  the  duty  of  the  defendant  is  limited  and  de- 
fined by  conditions  as  they  existed  at  the  time  the  charter 
was  granted  in  1824.  We  find  nothing  in  Morns  Canal  Co. 
r.  State  to  justify  this  argument.  That  case  turned  upon 
the  peculiar  language  of  the  charter  in  blending  in  the  same 
provision  roads  and  farms  and  it  was  said  that  it  never  could 
have  been  the  design  of  the  legislature  to  require  that  in  all 
future  time,  whenever  a  landholder  should  choose  to  unite 
two  tracts  of  land,  lying  on  opposite  sides  of  the  canal,  into 
one  farm  the  company  should  build  £g;id  maintain  a  bridge 
for  his  accommodation.  To  avoid  this  absurd  result,  the 
court  was  obliged  to  hold  that  the  obligation  did  not  apply 
to  a  highway  laid  out  subsequently  to  the  construction  of  the 
canal.  As  to  highways  previously  laid  out,  the  obligation  was 
to  make  good  and  suflScient  bridges  and  to  keep  the  same  in 
repair,  so  as  to  prevent  any  inconvenience  in  the  usage  of  the 
road  by  reason  of  the  canal  crossing  it.  ^TJsage  of  the  road" 
necessarily  means  any  legal  usage  and  as  the  duty  was  imposed, 
as  Chief  Justice  Green  recognized,  in  terms  of  the  future,  it 
must  mean  any  usage  of  the  road  that  shall  become  lawful. 
The  charter  looks  to  the  legality  of  the  usage,  not  to  the 
amount  or  density  of  the  traffic.  It  cannot  be  that  because 
our  roads  are  made  better  by  macadamizing  on  either  side  of 
a  canal  bridge,  that  the  public  are  to  lose  the  subs'tantial 
benefit  intended  by  the  legislature  authorizing  the  expenditure 
of  public  money,  by  reason  of  a  bridge  adapted  only  to  the 
state  of  traffic  nearly  a  century  ago.  The  rule  of  Central 
Bailroad  Company  ads.  State  applies.  The  company  is  sub- 
ject to  a  continuing  duty  measured  by  circumstances.  A 
bridge,  as  Chief  Justice  Beasley  said,  at  one  time  adequate. 
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might  from  an  increase  of  business  or  population  become 
totally  inadequate,  and  a  provision  which  at  one  juncture 
would  be  a  discharge  of  the  duty,  would  at  another,  amount 
to  its  infraction.  It  is  true  that  what  the  statute  protects 
is  the  usage  of  the  road  so  that  it  may  not  become  inconvenient. 
It  may  be  that  uses  may  be  found  for  our  highways  so  onerous 
that  they  will  cease  to  be  roads  in  any  proper  sense.  This 
result  in  our  judgment  is  not  produced  by  their  use  for  motor 
vehicles,  a  use  recognized  by  legislation  as  a  proper  ufee  not 
only  for  urban  streets  but  for  country  roads.  If  the  operation 
of  electric  cars  with  poles  and  wires  in  a  public  street  is 
within  the  ordinary  public  easement  {IlcUsey  v.  Rapid  Transit 
Street  Railway  Co,,  47  N.  J.  Eq.  380;  Moniclair  Military 
Academy  v.  New  Jersey  Street  Railway  Co,,  70  N,  J,  L,  229), 
surely  the  operation  of  motor  vehicles  is. 

We  find  no  error  and  the  judgment  is  affirmed. 


STATE  ▼.  GEORGE  SMITH. 
Submitted  March  16,  1916— Decided  June  6,  1916. 

1.  The  name  of  a  person  necessary  for  the  description  of  a  crime, 
if  known,  must  be  stated  in  the  indictment 

2.  Where  the  indictment  contains  an  averment  of  an  illegal  sale 
of  liquors  to  persons  unknown  to  the  grand  jury,  it  is  improper 
on  the  trial  to  admit  evidence  as  to  sales  made  to  them  of 
persons  who  were  subpoenaed  to  testify  or  testified  before  the 
grand  jury,  but  are  not  named  in  the  indictment. 

3.  Where  an  indictment  charges  illegal  sale  of  liquors  to  a  person 
named  and  to  others  not  named,  and  evidence  as  to  sales  to  the 
latter  is  improperly  admitted,  the  judgment  must  be  reversed 
and  the  record  remitted  for  a  new  trial.  The  defendant  is  not 
entitled  to  be  discharged. 


On  error  to  the  Cumberland  Sessions. 

Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 
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For  the  state,  Edwin  F.  Miller. 

For  the  plaintiff  in  error,  Rex  A.  Donnelly. 

The  opinion  of  the  court  was  delivered  by 
SwAYZE,  J.     The  defendant  was  convicted  on  the  fourth 
count  in  the  indictment  and  acquitted  on  the  others.     The 
fourth   count   charges   illegal    sales   of   liquor  to    Campbell 
dinger  and  to  divers  other  persons  whose  names  are  to  the 
grand  jury  inquest  unknown.    At  the  trial  several  witnesses 
were  called  to  the  reception  of  whose  testimony  the  defendant 
objected  on  the  ground  that  they  had  been  subpoenaed  to  tes- 
tify' before  the  grand  jury  in  this  case ;  one  had,  in  fact,  tes- 
tified.   The  court  overruled  the  objections.    At  the  very  close 
of  the  case  the  prosecutor  moved  to  strike  out  the  testimony 
of  the  witness  who  had  testified  before  the  grand  jury,  and 
this  was  done.    The  question  presented  is  whether  the  charge 
in  an  indictment  of  a  sale  to  a  person  unknown  is  sustained 
by  proof  of  a  sale  to  a  person  who  was  known.    To  state  this 
question  is  to  answer  it.     It  has  never  been  doubted  that  if 
the  name  of  a  person,  which  was  necessary  for  a  description 
of  the  crime  was  known,  it  should  be  stated  in  the  indictment. 
The  doubt  has  been  whether  an  indictment  was  good  if  it 
failed  to  state  the  name,  and  it  was  settled  in  early  days  that 
[lure  of  justice  the  indictment  might 
unknown,  if  that  was  the  fact.     1 
he  reason  has  been  stated  more  than 
lugan  v.  Pladnfield,  44  N.  J.  L.  118; 
I.  152 ;  State  v.  Delancey,  76  Id.  462. 
id  to  know  the  precise  charge  made 
may  prepare  his  defence.    When  the 
3n  named  may  be  called  to  disprove 
Jant  may  prepare  to  prove  that  he  is 
eracity  or  has  made  conflicting  state- 
at  the  time  the  offence  is  charged  to 
Where  the  name  of  the  witness  is 
cannot  so  well  prepare  his  defence, 
)are  it  at  all.     His  situation  is  still 
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worse  when  the  indictment  falsely  avers  that  the  names  are 
unknown,  for  he  may  thereby  be  misled  into  the  belief  that 
the  state  does  not  mean  to  rely  upon  transactions  with  or 
concerning  persons  whose  names  were  known.  A  false  aver- 
ment in  an  indictment  that  names  where  unknown  savors  of 
trickery  and  is  most  reprehensible.  A  bill  presented  by  a 
grand  jury  as  a  true  bill  should  not  contain  averments  that 
are  known  to  be  false.  It  was,  in  effect,'  conceded  that  the 
evidence  of  the  witness  who  had  testified  before  the  grand 
jury  was  improperly  admitted.  We  think  the  harm  was  not 
undone  by  merely  striking  out  his  evidence  at  the  very  end 
of  the  case.  The  evidence  of  the  witnesses  who  were  sub- 
poenaed, but  did  not  testify  before  the  grand  jury,  was  equally 
objectionable.  If  these  witnesses  were  subpoenaed  by  order 
of  the  grand  jury  itself,  their  names  must  have  been  known. 
If  they  were  subpoenaed  by  the  prosecutor,  their  names  could 
have  been  easily  ascertained.  The  grand  jury  could  not  shut 
its  eyes  to  the  presence  of  witnesses  in  its  anteroom,  and  it  is 
inconceivable  that  they  had  evidence  of  sales  to  these  men 
without  knowing  their  names.  To  justify  an  averment  that 
third  persons  are  imknown,  the  case  must  be  one  in  which  they 
cannot  be  ascertained  (1  Chit,  Crim.  L,  213),  not  one  where 
the  grand  jury  willfully  closed  its  eyes. 

This  error,  however,  does  not  result  in  a  discharge  of  the 
defendant  on  this  indictment,  as  in  the  case  of  larceny  put  by 
Chitty  (1  Chit.  Crim.  L.  *213),  or  in  an  acquittal,  as  in  the 
case  of  an  indictment  against  an  accessory.  In  the  former 
case,  where  the  property  was  laid  to  be  in  one  falsely  said  to 
be  unknown,  a  different  crime  was  charged,  and  a  failure  to 
prove  property  in  one  unknown  to  the  grand  jury  was  an 
entire  failure  to  prove  the  state's  case.  In  the  latter  case, 
where  the  principal  was  falsely  said  to  be  unknown,  there  was 
necessarily  a  failure  to  prove  the  principal  ofiEence  as  charged, 
and  this  involved  a  failure  to  prove  the  crime  of  accessory  to 
that  offence.  The  present  case  is  different.  The  charge  is  an 
illegal  sale  to  dinger  and  others  unknown.  There  was  evi- 
dence from  which  the  jury  might  have  found  an  illegal  sale 
to  dinger.    This  would  have  warranted  a  verdict  of  guilty, 
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although  all  evidence  of  sales  to  others  may  have  been  re- 
jected. We  cannot  say  whether  the  jury  convicted  on  account 
of  the  sale  to  dinger  alone,  or  even  whether  they  believed 
the  testimony  as  to  that  sale.  Probably,  they  were  influenced 
by  the  whole  of  the  testimony,  including  that  of  sales  to  per- 
sons falsely  averred  to  be  unknown. 

The  judgment  must  therefore  be  reversed  and  the  record 
remitted  for  a  new  trial. 


JAMES  E.  CROSSLEY,  PLAINTIFF  AND  APPELLEE,  v. 
WILLIAM  H.  CONNOLLY  COMPANY,  A  CORPORATION, 
DEFENDANT  AND  APPELLANT. 

Submitted  March  16,  1916— Decided  June  28,  1916. 

1.  On  appeal  from  the  District  Court,  the  Supreme  Court  wiU  not 
reverse  a  judgment  because  of  the  action  of  the  trial  judge  in 
dismissing  the  jury  and  granting  a  continuance  after  the  com- 
mencement of  the  trial,  unless  such  action  is  plainly  erroneous 
and  is  a  clear  abuse  of  the  trial  court's  discretion. 

2.  When  a  jury  in  the  District  Court,  summoned  on  the  demand 
of  the  defendant,  has  for  good  cause  been  discharged  by  the 
court  and  the  trial  continued  for  one  week,  the  defendant  is  not 
entitled  to  a  jury  at  the  trial  on  the  adjourned  day  unless  he 
pays  or  tenders  the  cost  of  a  new  venire. 


District  Court  of  the  city  of  East 

tisoN,  Trenchard  and  Black. 

ewton  P.  Ktnseij, 

tano  M.  Belfatto. 

mrt  was  delivered  by 
lis  is  the  defendant's  appeal  from  a 
;he  plaintiff  rendered  by  the  judge  of 
ing  without  a  jury,  in  an  action  to 
between  the  parties. 
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The  first  reason  assigned  for  reversal  is  that  the  judge 
erred  in  dismissing  the  jury  and  granting  a  continuance  of 
the  ease  after  the  commencement  of  the  trial. 

We  think  the  contention  is  without  merit.  The  action  was 
taken  when  it  was  discovered  that  the  president  of  the  de- 
fendant compan}^  a  witness  essential  to  the  plaintifiE's  case, 
was  absent  when  called,  although  he  was  present  when  the 
case  was  moved.  The  rule  is  well  settled  that  we  will  not 
reverse  a  judgment  because  of  the  action  of  the  trial  judge 
in  dismissing  the  jury  and  granting  a  continuance  after  the 
commencement  of  the  trial,  unless  such  action  is  plainly  er- 
roneous and  is  a  clear  abuse  of  the  trial  court's  discretion. 
Hmnes  v.  Roebuck,  47  N.  J,  L.  227 ;  McCourry  v.  Doremm, 
10  Id,  245.  See  also  cases  collected  in  note  in  4  C.  J,  809. 
Tested  by  that  rule  the  action  of  the  trial  judge  was  un- 
objectionable. 

The  only  other  reason  for  reversal  argued  is  that  upon  the 
day  to  which  the  trial  had  been  continued,  it  proceeded  with- 
out a  jury  against  the  objection  of  the  defendant. 

We  think  there  is  no  merit  in  this  contention. 

True,  the  defendant  had  demanded  a  jury  at  least  one  day 
before  the  return  day  of  the  summons  pursuant  to  the  re- 
quirement of  section  4  of  Pamph,  L,  1905,  p.  494;  Com  p. 
Stat.,  p,  1991,  If  117(^  {Home  Coupon  Exchange  Co,  v.  GohU 
farb,  78  N,  J.  L,  146;  Phoenix  Pottery  Co,  v.  Perkins  Co., 
79  Id,  78;  Haythorn  v.  Van  Keuren,  79  Jd.  101;  Reams 
V.  Simpson,  83  Id,  221;  Walnut  v.  Newton,  82  Id,  290); 
and  had  paid  the  cost  of  the  venire  as  required  by  Pamph.  L, 
1903,  p.  505  (Comp,  Stat,,  p.  1999,  1[  149) ;  and  a  jury  had 
been  summoned  accordingly.  But  the  jury  thus  summoned 
had,  for  good  cause,  been  discharged  and  the  trial  continued 
by  the  judge  for  one  week.  In  this  situation  in  order  for  the 
defendant  to  obtain  a  jury  for  the  trial  upon  the  day  to 
which  the  cause  had  been  continued  it  was  necessary  to  pay 
or  tender  the  cost  of  the  venire.  Since  this  was  not  done  the 
defendant  cannot  l)e  heard  to  complain  that  the  trial  pro- 
ceeded without  a  jury. 

The  judgment  below  will  be  affirmed,  with  costs. 
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ERIE  RAILROAD  COMPANY,  PROSECUTOR,  v.  BOARD  OF 
PUBLIC  UTILITY  COMMISSIONERS  AND  CITY  OF 
PATERSON. 

Argued  December  22,  28  and  24,  1015~Decided  June  23,  191C. 

1.  The  act  of  1913  {Pamph.  L.,  p.  91),  known  as  the  Fielder  Grade 
Crossing  act,  is  not  confined  in  its  operation  to  a  single  crossing, 
but  in  a  proper  case  may  include  one  or  more  crossings  in  the 
same  petition. 

2.  The  Supreme  Court,  upon  certiorari^  or  under  section  38  of  the 
act  of  1911  {Pamph,  L.,  p.  374),  can  review  the  action  of  the 
board  of  public  utility  commissioners  in  ordering  an  alteration 
of  the  grade  of  a  highway  with  a  steam  railroad,  for  the  pur- 
pose of  ascertaining  whether  or  not  such  order  is  purely  arbi- 
trary; whether  or  not  it  has  a  reasonable  basis  to  rest  upon; 
whether  or  not  it  is  supported  to  any  extent  by  the  facts  sub- 
mitted to  the  board  for  its  consideration. 

3-  The  evidence  in  the  record  is  sufficient  to  support  the  findings 
of  the  board  that  such  crossings  are  dangerous  to  public  safety 
or  the  public  travel  is  impeded,  being  the  jurisdictional  facts. 

4.  Qu(tre,     Upon  the  review  of  such  an  order,  can  additional  testi- 

mony be  taken  under  the  provisions  of  the  Certiorari  act?  ' 

5.  The  word  "impede"  in  this  statute  means  to  place  obstructions 
in  the  way  of ;  obstruct ;  hinder ;  as,  to  impede  progress.  It  is 
synonymous  with  check,  hinder,  delay. 

6.  The  Erie  Railroad  Company,  as  the  lessee  of  the  Paterson  and 
Hudson  River  Railroad  Company  and  the  Paterson  and  Ramapo 
Railroad  Company,  is  "the  company  operating  such  railroad" 
within  the  meaning  of  the  statute.  The  order  of  the  board  of 
public  utility  commissioners  was  properly  directed  against  the  pros- 
ecutor, the  Erie  Railroad  Company.  The  dangerous  conditions, 
♦^  *K^  ^K««: — 4.;^«  ^^  which  the  act  is  directed,  are  the  result  of 

railroad  by  the  Erie  Railroad  Company. 
B  the  board  of  public  utility  commissioners 
npany  operating  such  railroad,  &c.,  to  alter 
)  the  prosecutor,  the  statute  is  mandatory, 
aot  concerned  with  what  might  happen  to 
1,  in  a  statute,  the  word  "may"  means  must 

in  itself  a  reasonable,  proper  and  fair  ex- 
iered  with  reference  to  the  object  to  be 
e  is  not  a  reason  against  its  legality,  when 
wotk  is  based  upon  and  made  in  an  exercise 
,  which  is  a  part  of  the  reserved  power  of 
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0.  The  Fielder  act  (Pamph.  L.  1913,  p.  91,  ch.  67)  authorizes  the 
public  utility  board,  in  a  proper  case,  to  order  a  railroad  com- 
pany to  alter  grade  crossings  according  to  plans  to  be  approved 
by  the  board,  by  substituting  therefor  crossings  not  at  grade, 
either  by  carrying  the  highway  under  or  over  the  railroad,  or  by 
reconstructing  the  railroad  under  or  over  the  highway,  or  by 
vacating,  relocating  or  changing  the  lines,  width,  direction  or 
location  of  the  highway  and  the  opening  of  a  new  highway  in 
the  place  of  the  one  vacated,  and  this  includes  the  power  to  order 
such  changes  in  the  property  and  facilities  of  the  railroad  com- 
pany as  are  fairly  incidental  to,  or  rendered  necessary  by,  the 
alteration  of  the  crossing^. 

10.  An  order  of  the  public  utility  board  made  pursuant  to  the 
Fielder  act  (Pamph,  L.  1913,  p.  91,  ch,  57),  which  is  confined 
in  its  direction  to  the  railroad  company  to  the  alteration  of  the 
crossings  by  changing  the  highways  and  by  reconstructing  the 
railroad,  and  by  performing  such  work  as  is  required  thereby, 
does  not  require  the  company  to  make  changes  in  private  sidings 
and  the  like,  not  its  property,  and  not  within  the  limits  of  the 
right  of  way. 

11.  Where  an  order  of  the  public  utility  board  for  the  elimination 
of  grade  crossings  under  the  Fielder  act  (Pamph,  L,  1913,  p.  91, 
ch.  57)  is  confined  in  its  direction  to  the  railroad  company  to 
the  alteration  of  the  crossings  by  changing  the  highways  and  by 
reconstructing  the  railroad  and  by  performing  such  work  as  is 
required  thereby,  a  change  in  the  location  of  a  station  building 
not  fairly  incidental  to,  nor  rendered  necessary  by,  the  changing 
of  the  highways  or  the  reconstruction  of  the  railroad,  is  not  re- 
quired by  such  order. 

12.  An  order  of  the  public  utility  board  for  the  elimination  of  grade 
crossings  under  the  Fielder  act  (Pamph,  L.  1913,  p.  91,  ch,  57), 
which  is  confined  in  its  directions  to  the  railroad  company  to 
the  alteration  of  the  crossings  by  changing  the  highways  and 
by  reconstructing  the  railroad  and  by  performing  such  work  as 
is  required  thereby,  does  not  require  the  construction  by  the 
railroad  company  of  structures  upon  its  lands  for  the  use  of 
private  parties  in  substitution  for  structures  now  occupied  by 
them  as  lessees,  and  which  will  be  rendered  useless  by  the  elimi- 
nation work. 

13.  Where  the  order  of  the  public  utility  board  under  the  Fielder 
act  (Pamph,  L,  1913,  p.  91,  ch.  57)  for  the  elimination  of  grade 
crossings  directs  the  street  railway  company  to  pay  ten  per 
centum  of  the  expense  of  the  changes  required  by  the  order 
directly  chargeable  to  the  crossings  used  by  it,  that  being  the 
maximum  amount  allowed  by  the  statute,  the  steam  railroad 
company  cannot  complain  that  the  street  railway  company  was 
not  ordered  to  pay  more. 

14.  An  order  made  by  the  public  utility  board  under  the  Fielder 
act  (Pamph.  L,  1913,  p.  91,  ch,  57),  requiring  the  railroad  company 
to  make  changes  in  the  existing  and  remaining  streets  in  respect  to 
grade,  width  and  structure,  and  to  make  other  changes  by  the 


Digitized  by  VjOOQIC 


JUNE  TERM,  1916.  69 

89  N.  J.  L,  Erie  R.  R.  Co.  v.  Public  Utility  Com'rs. 

abolition  of  existing  crossings  and  the  substitution  of  other 
crossings  therefor  on  new  highways,  is  not  invalid  by  reason  of 
such  requirements,  it  appearing  that  such  changes  are  all  fairly 
incidental  to,  and  were  rendered  necessary  by,  the  separation  of 
grades,  having  reference  to  the  interests  of  the  railroad  com- 
pany as  well  as  those  of  all  the  people  who  have  occasion  to 
cross  the  railroad. 

15.  Section  13  of  the  General  Railroad  act,  as  amended  by  Pari^ph, 
I/.  1914,  p.  490,  confers  upon  a  railroad  company  power  to  take 
by  condemnation  any  land  or  property  required  for  the  purpose 
of  complying  with  an  order  made  by  the  public  utility  board 
under  the  Fielder  act  {Pamph,  L,  1913,  p.  91,  ch,  57),  and  the 
owners  of  property  to  be  taken  have  no  right  to  be  made  parties 
to,  or  to  demand  a  hearing  in,  the  proceedings  under  the  Fielder 
act. 

16.  The  provisions  of  the  Fielder  act  (Pamph.  L,  1913,  p.  91,  ch. 
57)  are  applicable  alike  to  highways  existing  at  the  tim^  of  the 
construction  of  the  railroad  and  to  highways  subsequently  laid 
out. 

17.  An  order  made  by  the  public  utility  board  under  the  Fielder  act 
iPamph.  L.  1913,  p.  91,  ch.  57),  requiring  the  railroad  company 
to  make  changes  in  the  highways  outside  of  its  right  of  way  at 
its  own  expense,  is  valid  in  respect  to  such  requirement,  it  ap- 
pearing that  such  changes  are  fairly  incidental  to  the  changes 
ordered  in  the  crossings  at  the  railroad. 

18.  The  Supreme  Court,  upon  review  by  certiorari  of  an  order  of 
the  public  utility  board  under  the  Fielder  act  {Pamph.  L,  1913, 
p.  91,  ch,  57),  will  not  disturb  the  action  of  the  board  in  adopt- 
ing plans  of  its  own  rather  than  those  suggested  by  the  railroad 
company,  unless  such  action  was  unreasonable,  or  based  upon 
some  illegal  principle,  or  lacks  evidential  support. 

19.  The  fact  that  an  order  made  by  the  public  utility  board  under 
the  Fielder  act  {Pamph.  L.  1913,  p.  91,  ch.  57)  makes  no  pro- 
vision for  such  modification  of  the  details  of  the  plans  as  may 
become  necessary  during  the  progress  of  the  work,  is  no  reason 
for  setting  aside  the  order.     There  is  a  reasonable  presumption 

ted,  and  the  board  may  at  any  time, 
ttodify  its  order. 

acted  by  the  legislature  for  public 
ver  of  the  state  are  not  a  taking  of 
J  use  without  just  compensation,  al- 
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their  tracks  over  highways  laid  out 
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22.  A  statutory  requirement  for  the  abolition  of  grade  crossings  is 
neither  unconstitutional  or  unreasonable  because  it  does  not 
affirmatively  authorize  the  railroad  company  to  lessen  or  elimi- 
nate the  danger  at  such  crossing  by  decreasing  the  number  of  its 
train  movements. 

23.  The  object  of  a  law  must,  by  force  of  the  constitution,  be  single 
and  be  expressed  in  its  title;  but  the  methods  of  attaining  such 
object  and  the  matters  relating  thereto,  which  may  be  as  various 
as  such  object  requires,  need  be  expressed  in  the  terms  of  the 
enactment  only. 

24.  Any  contract  that  a  railroad  corporation  is  empowered  by  the 
state  to  enter  into  is  made  subject  to  the  future  exercise  by  the 
state  of  its  police  power ;  and  hence  the  obligations  of  such  con- 
tracts are  not  in  a  constitutional  sense  impaired  by  such  future 
legislation. 

25.  A  state  statute  requiring  the  elimination  f>i  dangerous  grade 
crossings  is  an  exercise  of  the  police  power  that  is  within  the 
scope  of  the  local  law,  and  is  not  an  interference  with  interstate 
commerce  in  the  present  state  of  federal  legislation  upon  that 
subject 

26.  The  supplement  to  "An  act  concerning  public  utilities,"  ap- 
proved March  12th,  1913  (Fielder  act),  is  not  an  invasion  of 
the  exclusive  jurisdiction  of  the  Court  of  Chancery  to  regulate 
conflicting  public  easements. 

27.  The  Fielder  act  does  not  impair  the  mandamu9  power  of  the 
Supreme  Court. 


On  certiorari,  &c. 

There  are  two  writs  of  certiorari  in  this  case.  The  first  was 
allowed  on  June  16th,  1915,  for  the  purpose  of  reviewing  an 
order  of  the  board  of  public  utility  commissioners,  dated  April 
20th,  1915.  The  second  writ  was  allowed  on  July  22d,  1915, 
for  the  purpose  of  reviewing  an  order  of  the  said  board,  dated 
July  9th,  1915,  denying  the  petition  for  a  rehearing  of  the 
previous  order.  The  order  under  review  was  made,  by  virtue 
of  the  alleged  power  and  authority  vested  in  the  said  board  by 
the  statute  (Pamph,  L.  1913,  p,  91),  known  as  the  Fielder 
Grade  Crossing  act,  which  is  a  supplement  to  the  act  creating 
a  board  of  public  utility  commissioners  and  prescribing  its 
duties  and  powers.  The  records  of  both  writs,  with  the  writs 
allowed  seven  other  prosecutors,  for  convenience,  have  been 
included  in  the  record  of  the  proceedings  under  the  first  writ 
allowed.  The  prosecutor,  the  Erie  Railroad  Company,  is  or- 
dered to  alter  fifteen  grade  crossings,  in  the  city  of  Paterson, 
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by  changing  the  grade  of  the  streets  and  reconstructing  the 
steam  railroad  according  to  the  plan  and  profile  annexed 
thereto ;  by  substituting  therefor  crossings  not  at  the  grade  of 
the  public  highways  known  as  Madison  avenue,  Straight 
street.  Clay  street.  Market  street,  Ellison  street.  Van  Houten 
street,  Broadway,  Fair  street,  Hamilton  avenue,  Lafayette 
street,  Franklin  street.  Keen  street,  Warren  street,  Putnam 
street  and  River  street.  The  order  further  directs  any  tele- 
graph, telephone  company,  &c.,  whose  property  or  construc- 
tion it  may  be  necessary  to  change  or  remove,  in  order  to 
carry  said  plan  and  order  into  effect,  to  change  or  remove  the 
same,  according  to  said  plan.  The  Erie  Railroad  Company, 
the  city  of  Paterson  and  all  other  parties  are  ordered  to  pro- 
ceed with  due  diligence  to  the  execution  of  the  order  and 
comply  with  all  the  requirements  thereof.  It  was  ordered 
that  the  work  shall  be  begun  on  or  before  August  1st,  1916, 
and  be  completed  within  eight  years,  from  April  20th,  1915; 
that  it  be  prosecuted  in  accordance  with  a  single  plan,  but  in 
fonr  separate  divisions,  marked  A,  B,  C  and  D.  Section  A 
provides  for  the  elimination  of  the  crossings  at  Market  street, 
Ellison  street.  Van  Houten  street,  Broadway,  Fair  street, 
Hamilton  avenue,  Lafayette  street  and  Franklin  street.  Sec- 
tion B  provides  for  the  elimination  of  the  crossings  at  Keen 
street,  Warren  street  and  River  street.  Section  C  provides  for 
the  elimination  of  the  crossings  at  Straight  street  and  Clay 
street.  Section  D  provides  for  the  elimination  of  the  cross- 
ing at  Madison  avenue,  according  to  a  plan  submitted  by  the 
Erie  Railroad  Company,  known  as  Exhibit  R  105,  at  an  esti- 
mated cost  of  $192,133.92  less  than  the  plan  prepared  by  the 
city  and  which  carries  Madison  avenue  over  the  tracks  of  the 
railroad.  River  street  and  Madison  avenue  are  at  the  two  ex- 
treme points.  Measured  along  the  railroad,  the  distance  is 
about  ten  thousand  eight  hundred  feet,  or,  substantially,  two 
miles.  Market  street,  in  section  A,  is  practically  in  the  centre 
of  the  city  of  Paterson,  and  is  the  most  traveled  of  all  the 
streets  mentioned  in  the  order.  From  Market  street  to 
Madison  avenue,  at  the  southerly  end  of  the  work,  is  about 
six  thousand  feet,  and  to  River  street,  at  the  other,  or  northern 
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end,  it  is  about  four  thousand  eight  hundred  feet.  From 
Market  to  Clay  and  Straight  streets,  in  section  C,  it  is  about 
three  thousand  feet.  From  Market  street  to  Ellison  street,  in 
the  same  section,  it  is  six  hundred  feet,  to  Van  Houten  street, 
three  hundred  and  fifty  feet  farther  on,  to  Broadway,  three 
hundred  feet  more,  Pair  street,  two  hundred  and  fifty  feet, 
and  Hamilton  avenue,  two  hundred  and  fifty  feet,  all  in  the 
same  section,  and  from  Market  street  to  Keen  street,  in  sec- 
tion B,  about  four  thousand  feet,  and  to  River  street  about 
four  thousand  eight  hundred  feet,  the  most  northerly  end  of 
the  work,  thus  considering  all  the  crossings  mentioned  in  the 
petition  in  one  comprehensive  plan  or  scheme. 

The  order  states  the  time  in  which  each  section  is  to  be 
completed,  commencing  with  section  A,  in  which  Market 
street  is  included.  The  Public  Service  Railway  Company, 
operating  trolley  lines  over  three  of  the  crossings,  viz..  Park 
avenue  and  Market  street,  one  crossing,  Broadway  and  River 
street,  is  charged  vrfth  ten  per  centum  of  the  cost  of  the  altera- 
tions, including  damages  to  adjacent  property,  directly  charge- 
able to  the  alteration  of  those  crossings  used  by  the  trolley 
company. 

The  statute  provides  the  board  may  order  the  company 
operating  the  railroad  to  alter  the  crossing,  and  the  entire  ex- 
pense of  such  alterations,  including  damage  to  adjacent  prop- 
erty, shall  be  paid  by  such  railroad,  unless  a  street  railway 
uses  such  crossing,  in  which  event,  an  amount  of  such  cost, 
not  exceeding  ten  per  centum  of  such  expense  directly  charge- 
able to  the  crossing  used  by  the  street  railway  company,  is  to 
be  paid  by  such  company.  The  estimated  cost  of  the  altera- 
tion of  the  crossings  is  $2,948,218,  for  what  is  called  plan  No. 
2,  the  one  adopted  by  the  board.  This  does  not  include  dam- 
age to  adjacent  property.  The  amount  of  such  damage,  due 
to  changing  grades  of  streets,  estimated  at  $168,500;  the 
amount  due  to  revision  of  buildings  and  sidings  ofiE  the  rail- 
road right  of  way,  estimated  at  $131,922. 

The  jurisdiction  of  the  board  is  derived  from  the  provision 
of  the  statute,  which  provides  that  "whenever  a  public  high- 
way and  a  railroad  cross  each  other  at  the  same  level  and  it 
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shall  appear  to  the  board  that  such  crossing  is  dangerous  to 
public  safety  or  that  public  travel  on  such  highway  is  impeded 
thereby,  the  board  of  public  utility  commissioners  may  order 
the  company  operating  such  railroad"  to  alteu  such  crossing 
according  to  plans  to  be  approved  by  said  board.  The  order 
waa  based  upon  proceedings  initiated  by  the  board  of  finance 
of  the  city  of  Paterson,  being  the  board  directed  in  the 
statute  to  file  a  petition,  in  writing,  for  that  purpose,  in 
which  the  facts  are  stated,  upon  which  the  relief  under  the 
act  is  sought.  In  the  petition,  it  is  recited  that  the  Erie 
Bailroad  Company  operates  said  railroad  by  virtue  of  a  lease 
from  two  separate  railroad  companies,  viz.,  the  Paterson  and 
Hudson  Eiver  Eailroad  Company  and  the  Paterson  and 
Bamapo  Eailroad  Company.  Certain  facts  relating  to  each  of 
the  fifteen  crossings  are  allied,  and  prays,  that  the  said  rail- 
road should  be  elevated  to  pass  over  said  highways.  A  time 
and  place  were  fixed  for  hearings,  notice  of  which  was  given 
to  the  corporations  therein  named.  Answers  were  filed.  Tes- 
timony was  taken  before  the  board,  commencing  on  the  17th 
day  of  October,  1912,  and  lasting  until  February  5th,  1915 — 
eighteen  hearings  in  all. 

From  the  testimony  it  appeared  that  some  of  the  streets 
mentioned  in  the  petition  were  laid  out  after  the  railroad  was 
built.  The  charters  of  the  lessor  companies  (Pamph.  L.  1831, 
p.  24,  §  9;  Pamph.  L.  1841,  p.  97,  §  11)  provide  and  impose 
a  duty  upon  the  said  railroads  to  construct  and  keep  in  repair 
good  and  suflScient  bridges  or  passages  over  and  under  said 
railroads  or  roads,  where  any  public  or  other  road  shall  cross 
the  same,  so  that  the  passage  of  carriages,  horses  and  cattle 
on  said  road  shall  not  be  "prevented"  thereby. 

The  findings  of  the  board  were  made  in  a  report  dated 
January  11th,  1915,  which  recites  the  facts  on  which  the 
order  was  made,  dated  April  20th,  1915.  The  board  found 
and  determined  the  crossing  of  each  of  the  streets  involved 
in  the  proceeding  to  be  dangerous  to  public  safety  and  that 
public  travel  on  such  highways  is  impeded  thereby.  The 
board  also  found  that  the  consideration  of  the  entire  subject 
is  simplified  by  the  acquiescence  of  all  parties  to  the  proceed- 
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ing,  and  that  all  the  crossings  mentioned  in  the  petition  must 
be  considered  in  any  plan  of  elimination.  It  was  not  ques- 
tioned but  that  a  general  plan  for  the  separation  of  grades 
at  the  crossings  was  practicable.  There  was  a  difference  of 
opinion  between  the  engineers  as  to  details,  but  the  chief  ob- 
jection raised  was  to  the  expense. 

Then,  on  February  5th,  1915,  a  petition  for  a  further  hear- 
ing was  filed  by  the  Erie  Railroad  Company,  and  on  April 
20th,  1915,  the  same  date  as  the  order,  a  report  by  the  board 
was  made  denying  a  further  hearing,  in  which  it  is  stated, 
as  to  the  reduction  of  train  movements,  that  the  company  was 
afforded  every  opportunity  to  furnish  such  proof,  if  it  had 
any,  and  did  not  avail  itself  of  such  opportunity;  in  addition, 
the  offer  on  this  score  was  so  indefinite  that  it  did  not  appear 
reasonable  to  delay  the  proceedings  for  that  purpose.  Then 
writs  of  certiorari  were  obtained  by  the  Erie  Railroad  Com- 
pany, Public  Service  Railway  Company,  Passaic  Water  Com- 
pany, Western  Union  Telegraph  Company,  D.  FuUerton  & 
Company,  Meyer  &  De  Vogel,  Puller^s  Express  Company  and 
Morris  &  Company. 

On  June  15th,  1915,  a  petition  for  a  rehearing  was  filed  by 
the  Erie  Railroad  Company,  and  testimony  thereunder  was 
taken  June  28th,  1915,  by  the  board.  On  July  9th,  1915,  a 
report  was  made  by  the  board  doiying  the  application  for  a 
rehearing.  On  July  22d,  1915,  a  certiorari  was  obtained  by 
the  Erie  Railroad  Company  to  review  this  report,  determina- 
tion or  order,  and  on  the  27th  of  September,  1915,  an  order 
was  obtained  from  a  justice  of  the  Supreme  Court  granting 
leave  to  take  affidavits  on  two  days'  notice.  Such  affidavits 
or  depositions  were  taken  on  the  part  of  the  Erie  Railroad 
Company  before  a  Supreme  Court  examiner  on  September 
30th,  1915.  Many  reasons  have  been  filed  by  each  of  the 
prosecutors  why  the  order  of  April  20th,  1915,  should  not  be 
set  aside.  The  reasons  of  all  the  prosecutors  are  substan- 
tially included  within  the  seventy-eight  reasons  filed  by  the 
Erie  Railroad  Company  and  their  amendments,  except  when 
the  facts  specially  apply  to  a  particular  prosecutor.  Under 
the  certiorari  obtained  by  the  Erie  Railroad  Company  to  re- 
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view  the  order  denying  a  rehearing,  the  Erie  Eailroad  Com- 
pany has  filed  six  separate  reasons  why  that  order  should  be 
set  aside.  Under  section  38  of  the  Public  Utility  act  of  1911, 
page  374,  the  Supreme  Court  is  given  jurisdiction,  by  peti- 
tion, to  review  the  order  of  the  board  and  to  set  aside  such 
order  when  it  clearly  appears  that  there  was  no  evidence  before 
the  board  to  support  reasonably  such  order,  or  that  the  same 
was  without  the  jurisdiction  of  the  board,  or  the  order  of  the 
board  may  be  reviewed  by  certiorari  in  appropriate  cases. 

All  the  points  made  by  the  counsel  for  the  prosecutor  are 
covered  in  the  opinion  of  the  court.  To  facilitate  reference 
thereto,  the  numbering  employed  by  the  counsel  for  the  prose- 
cutor, the  Erie  Railroad  Company,  will  be  adopted  in  the 
opinion  and  adhered  to  throughout. 

The  writs  of  certiorari,  other  than  those  prosecuted  by  the 
Erie  Railroad  Company,  will  be  disposed  of  in  separate 
memoranda  or  opinions. 

Before  Justices  Garrison,  Trenchard  and  Black. 

For  the  prosecutor,  Gilbert  Collins,  George  S.  Hobart, 
Duane  E.  Minard  and  Herbert  A.  Taylor  (of  the  New  York 
bar), 

For  the  Board  of  Public  Utility  Conmiissioners,  Frank  IL 
Sofrimer. 

For  the  city  of  Paterson  and  Board  of  Finance  of  said  city, 
Edward  F,  Merrey, 

The  opinion  of  the  court  was  delivered  as  follows : 
I.  The  first  ground  of  attack  made  by  the  prosecutor, 
the  Erie  Railroad  Company,  is  on  the  construction  of  the 
statute.  It  is  contended  that  the  words,  ^^such  crossing," 
^^a  crossing,"  ''the  crossing,"  in  the  statute,  indicate  that 
it  was  the  intention  of  the  legislature  to  have  only  one 
crossing  considered  in  any  one  proceeding.  The  petition  of 
the  city  of  Paterson  prays  for,  and  the  order  of  the  board  of 
Vol.  lxxxix.  5 
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public  utility  commissioners  provides  for,  the  separation  or 
alteration  of  fifteen  separate  crossings.  The  board  in  its 
report  determined  that  at  each  of  the  crossings  involved,  a 
condition  exists  such  as  was  designed  to  be  remedied  by  the 
statute.  The  question  then  arises  as  to  whether  it  is  practi- 
cable and  feasible  to  alter  such  crossing. 

The  board  further  found  that  the  entire  subject  is  simpli- 
fied by  the  acquiescence  of  all  parties  to  the  proceedings, 
that  all  ,of  the  crossings  mentioned  in  the  petition  must  be 
considered  in  any  plan  of  elimination.  There  was  no  inti- 
mation from  anyone  that  a  change  of  a  particular  crossing 
only  should  be  considered.  It  was  not  questioned  but  that 
a  general  plan  for  the  alteration  of  grades  at  the  crossings 
was  practicable.  The  question  then  is:  What  was  the  legis- 
lative intent?  The  board  having  found  the  jurisdictional 
facts,  which  will  be  considered  hereafter,  does  the  statute  limit 
the  board  to  the  alteration  of  a  single  crossing  in  a  sepa- 
rate proceeding,  or  can  two  or  more  crossings,  or  a  group 
of  crossings,  that  are  djangerous  to  public  safety,  or  that 
impede  public  travel  on  such  highways,  and  which  are  con- 
nected or  related  to  one  another,  so  that  an  alteration  in  the 
one  necessarily  makes  an  alteration  in  the  other,  be  con- 
sidered by  the  board  under  the  statute,  in  a  single  proceeding, 
and  a  single  plan  be  made  for  their  alteration  ?  It  may  be 
observed,  in  the  first  place,  the  statute  does  not  expressly  or 
inferentially  prohibit  such  a  proceeding,  and  second,  if  a 
restricted  construction  be  placed  upon  the  statute,  the  effect 
will  be,  as  shown  by  this  record,  to  leave  those  crossings  in 
the  cities  of  the  state,  where  the  greatest  use  is  made  of  the 
highways,  at  the  railroad  crossings,  and  presumptively,  where 
the  greatest  danger  is,  intact  and  not  subject  to  alteration. 
Xo  substantial  reason  is  stated  for  limiting  the  construction 
of  the  statute  to  a  single  crossing,  in  a  separate  proceeding, 
excluding  a  group  of  crossings,  where  the  record  shows  that 
much  of  the  testimony  applicable  to  one  is  applicable  to  all. 
The  plan  of  alteration  applicable  to  one,  as  a  practical  and 
engineering  problem,  is  so  intimately  connected  with  all  that 
it  involves  all  the  crossings,  except,  perhaps,  Madison  avenue 
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in  section  D,  which  will  be  considered  hereafter.  The  record 
discloses  no  valid  reason  .for  so  construing  and  limiting  the 
operation  of  the  statute.  True,  we  are  not  concerned  with 
the  reasonableness  or  unreasonableness  of  the  statute.  Our 
duty  is  to  find  the  intention  expressed  by  the  legislature  and 
to  give  it  effect.  If  a  separate  plan  of  alteration  of  each, 
crossing  and  a  separate  proceeding  is  requisite,  it  would 
make  it  wholly  impossible  to  alter  any  of  the  crossings,  from 
a  practical  point  of  view,  since  the  alteration  of  the  several 
crossings  must,  as  is  conceded,  proceed  under  a  general  plan. 
Such  a  purpose  should  not  be  attributed  to  the  legislature, 
when  the  statute  will  reasonably  admit  of  a  different  con- 
struction. In  determining  the  meaning  of  a  statute,  the 
courts  will  keep  in  mind  the  circumstances  surrounding  its 
enactment  and  the  objects  sought  to  be  obtained  by  the 
statute.  Alton,  £c..  Railroad  Co,  v.  Vandalia,  &c..  Railroad 
Co,,  268  III  75;  ^Yamer  v.  King,  267  Id,  87.  This  being 
a  remedial  statute,  it  should  receive  a  liberal,  rather  than  a 
narrow,  construction.  As  was  said  by  Mr.  Justice  Dixon, 
speaking  for  the  Court  of  Errors  and  Appeals,  in  reference 
to  the  first  grade  crossing  statute,  passed  by  the  legislature 
{Famph,  L,  1874,  p.  45) :  "The  avowed  object  of  these  statutes 
is  highly  beneficeit,  and,  therefore,  its  provisions  tending 
towards  the  accomplishment  of  that  object  should  be  liberally 
construed."  Read  v.  City  of  Camden,  54  N,  J,  L,  347,  at  373. 
Subsequently  this  language  was  cited  with  approval,  by  that 
court,  in  the  case  of  Morris  Dredging  Co,  v.  Jersey  City,  64 
Id.  587,  590. 

The  prosecutor  does  not  point  out,  or  even  attempt  to  show, 
how  or  in  what  way,  fifteen  separate  petitions,  with  fifteen 
separate  hearings,  would  be  more  advantageous  to  it,  but  on 
the  contrary,  rather  acquiesces  in  the  idea  that  all  the  cross- 
ings mentioned  in  the  petition  must  be  considered  in  one  plan 
of  alteration,  if  alteration  is  to  be  made  at  all,  and  that  a 
general  plan  of  the  alteration  of  the  grades  at  the  several 
crossings  is  practical  as  an  engineering  problem. 

Mr.  Brameld,  the  engineer  of  the  prosecutor,  the  Erie 
Bailroad  Company,  at  page  509  of,  the  record,  testified,  "There 
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are  various  changes  which  I  think  will  have  to  be  made." 
At  page  526,  "Of  course,  I  haven't  worked  up  the  detailed 
solution  of  every  one  of  them,  but  from  my  general  knowledge 
of  the  situation,  I  think  they  could  be  taken  care  of,"  i,  e., 
the  details.  The  testimony  further  shows  that  section  D 
provides  for  the  elimination  of  the  crossing  at  Madison  avenue, 
according  to  a  plan  submitted  by  the  prosecutor,  the  Erie 
Railroad  Company,  known  as  Exhibit  R 105,  which  is  an 
estimated  cost  of  $192,133.92,  less  than  the  plan  prepared  by 
the  city,  and  which  carries  Madison  avenue  over  the  tracks 
of  the  railfoad,  instead  of  under  the  tracks.  We  think  the 
construction  of  the  statute  cannot  be  limited  to  a  single , 
crossing  in  a  separate  proceeding,  but  in  a  proper  case,  where 
the  jurisdictional  facts  appear,  several  crossings  may  be  con- 
sidered in  one  proceeding,  when  so  related  to  one  another, 
that  the  consideration  of  the  one  necessarily  involves  the  con- 
sideration of  the  other  as  a  practical  engineering  problem. 

The  next  ground  of  attack  is  that  the  evidence  taken  before 
the  board  of  public  utility  commissioners  does  not  justify, 
nor  reasonably  support  the  board's  conclusion  or  findings. 
To  that  end,  the  insistence  is,  that  this  court  has  power  and 
should  review  the  board's  findings  of  fact.  We  understand 
such  to  be  the  power  of  this  court.  The  rule  on  this  point 
is  stated  thus,  by  Chief  Justice  Gummere,  speaking  for  the 
Court  of  Errors  and  Appeals,  in  the  case  of  West  Jersey, 
&c..  Railroad  Co,  v.  Board  of  Pvhlic  Utility  Commissioruers,  87 
N,  J.  L,  170 ;  94  Atl  Rep.  60 :  "That  court  (t.  e.,  the  Supreme 
Court)  can  upon  certioraH,  or  under  the  statutory  procedure 
provided  by  section  38  of  the  act  of  1911  (page  374),  review 
such  action  for  the  purpose  of  ascertaining  whether  or  not 
it  is  purely  arbitrary,  whether  or  not  it  has  a  reasonable 
basis  to  rest  upon,  whether  or  not  it  is  supported  to  any 
extent  by  the  facts  submitted  to  the  board  for  its  considera- 
tion; and  if  it  shall  be  made  to  appear  to  the  court  that 
such  action  is  purely  arbitrary,  or  that  it  has  no  reasonable 
basis  upon  which  to  rest,  or  is  unsupported  by  the  facts  laid 
before  the  board,  the  court  may  declare  it  null  and  void,  and 
order  it  to  be  set  aside.    So,  too,  if  the  board  refuses  to  con- 
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sider  the  matter  at  all,  the  court  by  mandamus  can  compel 
it  to  do  so."  Public  Service  Gas  Co,  v.  Board  of  Public 
Utility  Commissioners,  84  N.  J.  L,  463;  87  Id,  581;  95  Atl, 
Rep,  127 ;  Erie  Railroad  Co,  v.  Board  of  Public  Utility  Com- 
missioners, 87  N.  J.  L.  439;  95  Atl,  Rep.  177. 

Our  reading  of  the  record  shows  that  a  mass  of  testimony 
was  presented  to  the  board,  particularly  with  reference  to  the 
various  elements  of  danger  and  the  impediments  to  travel, 
at  all  of  the  level  crossings  of  the  highways,  such  as  a  list 
of  accidents,  at  some  of  the  crossings;  obstructions  to  the 
view  of  persons  traveling  along  the  highways  in  both  direc- 
tions; a  series  of  photographs,  made  and  produced  by  the 
railroad  company,  showing  the  obstructions  to  the  view  at 
each  crossing;  delays  to  travel  in  general;  the  fact  that  at 
the  crossings  where  there  are  trolley  tracks  every  street  car 
is  stopped,  near  the  railroad  crossing,  until  the  conductor  goes 
over  it  on  foot  and  releases  a  derail  switch;  schedules  made 
at  different  times  as  to  the  number  of  persons,  vehicles 
drawn  by  horses,  automobiles,  bicycles  and  trolley  cars  pass- 
ing over  such  crossings  in  a  given  period;  testimony  that 
the  crossings  were  protected  by  gates  and  automatic  bells; 
the  number  of  trains  and  drill  locomotives  passing  over  the 
crossings  within  a  given  time;  operations  of  gates,  &c.,  from 
which  the  board  found  the  facts,  in  its  report,  that  each  of" 
the  crossings  was  dangerous  to  public  safety,  and  we  think 
after  reading  the  evidence,  the  conclusion  of  the  board  is 
supported  by  the  facts  that  were  before  it.  The  question  is 
one  of  fact  to  be  determined  according  to  the  circumstances 
of  each  case.  Mayor,  &c.,  of  Newarlc  v.  Erie  Railroad  Co., 
75  N.  J.  Eq.  20.  This  applies  to  both  conditions  called  for  in 
the  statute,  viz.,  that  such  crossings  are  dangerous  to  public 
safety,  or  the  public  travel  on  such  highways  is  impeded. 
This,  at  the  same  time,  disposes  of  the  prosecutors  con- 
tention that  the  evidence  as  to  one  crossing  cannot  be  ex- 
tended to  include  other  crossings,  or  that  non-dangerous 
crossings  cannot  be  ordered  to  be  eliminated  at  the  expense 
of  the  prosecutor,  the  Erie  Railroad  Company.  This  also  was 
considered  under  point  I. 
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In  this  connection  may  be  considered  point  22  of  the  brief 
of  the  prosecutor,  the  Erie  Railroad  Company.  It  is  there 
urged  that  the  prosecutor  had  the  right  to  take  additional 
testimony  under  the  provisions  of  the  Certiorari  act.  Such 
testimony  was  taken  before  a  Supreme  Couri;  examiner  and 
returned  with  the  record,  but  as  the  prosecutor  says,  to  use 
the  words  of  the  brief,  the  point  is  perhaps  of  comparatively 
small  importance  in  the  present  case,  for  the  reason  that  the 
aflSdavits  and  exhibits  served  but  to  explain  the  evidence  and 
exhibits  that  were  already  in  evidence.  This  renders  it  im- 
necessary  to  further  consider  this  point.  See,  Dubelbeiss  v. 
Town  of  West  HoboJcen,  82  N.  J.  L.  683. 

But  it  is  further  urged,  that  the  word  "impede"  has  a 
well  recognized  meaning,  having  been  used  in  many  of  the 
earlier  charters  of  the  railroad  companies.  The  argument  is 
that  the  obvious  purpose  of"  those  statutes  was  to  make  the 
surface  of  the  railroad  ties  and  rails  conform  to  the  surface 
of  the  highway  at  a  railroad  crossing;  that  the  rails  and 
ties,  as  they  passed  the  highway,  would  impede  travel,  and 
if  the  railroad  happened  to  be  constructed  in  a  cut  or  on  an 
embankment,  the  impediment  to  travel  would  thereby  be 
increased ;  that  the  word  "impede"  refers  to  permanent  physi- 
cal obstructions  due  to  the  grade  and  construction  of  the 
railroad  tracks,  citing  Nt)rth  Manheim  Twp.  (Supreme  Court, 
Pa.),  14  Atl,  Rep,  137,  and  that  the  highway  crossings  are 
to  be  so  constructed  and  maintained  as  not  to  imreasonably 
obstruct  the  use  of  the  crossings  by  highway  travelers.  This 
is  too  narrow.  The  dictionary  definition  of  the  word  "impede" 
is  to  place  obstructions  in  the  way  of;  obstruct;  hinder; 
as,  to  impede  progress.  It  is  synonymous  with  check,  hinder, 
delay. 

The  evidence  in  the  record  shows  the  public  travel  is  im- 
peded, in  this  sense,  at  each  of  these  crossings,  and  the  board 
so  found.  The  word  "prevent"  is  used  in  the  early  charters 
of  the  lessors  of  the  prosecutor  in  place  of  the  word  "impede." 

It  is  quite  evident  the  rule,  as  to  negligence  and  contribu- 
tory negligence  at  grade  crossings,  as  laid  down  by  the  courts, 
cannot  be  used  as  a  guide  in  construing  this  statute,  because 
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in  these  cases  the  statute  requires  the  railroad  company  only 
to  ring  a  bell  or  blow  a  whistle,  under  normal  conditions,  on 
the  approach  of  a  train  to  a  grade  crossing,  at  a  distance  of 
nine  hundred  feet.  Then,  too,  there  is  a  well-recognized 
distinction  between  actions,  where  the  interest  of  the  general 
public  at  crossings  is  involved  and  those  which  assert  the 
rights  of  individuals  who  are  injured.  Palmyra  v.  PermsyU 
vania  Railroad  Co,,  62  N,  J,  Eq.  601. 

II.  The  next  ground  of  attack  is  that  the  order,  under  the 
statute,  should  have  been  directed  to  the  two  original  char- 
tered railroad  companies,  construing  the  words  of  the  statute, 
"the  company  operating  such  railroad"  to  mean,  the  company 
which  is  charged  with  the  legal  duty  of  operating,  or  at  least, 
that  the  order  should  have  been  directed  to  the  prosecutor 
and  the  said  two  companies  jointly,  so  that  the  expenses  of 
altering  the  grades  might  be  apportioned  among  all  the  com- 
panies in  accordance  with  their  several  interests.  The  original 
companies  are  the  Paterson  and  Hudson  Eiver  Railroad  Com- 
pany, organized  under  Pamph.  L.  1831,  p,  24,  and  the  Pater- 
son and  Ramapo  Railroad  Company,  organized  under  Pamph, 
L.  1841,  p.  97.  They  were  leased  by  .two  separate  leases,  each 
dated  September  9th,  1852,  to  a  company  known  as  the  "Union 
Railroad  Company."  These  leases  were  declared  legal  and 
valid  by  the  legislature,  March  14th,  1853.  Pamph,  L.,  p. 
480.  This  validating  act  speaks  of  the  corporation  or  in- 
dividuals vMng  the  aforesaid  roads.  By  various  assignments, 
foreclosures,  proceedings  and  sales,  the  Erie  Railroad  Com- 
pany, the  present  prosecutor,  on  November  14th,  1895,  ac- 
quired title  to  all  the  property  and  rights  of  the  two  lessor 
companies.  As  stated  above,  the  statute  provides  (section  1 
of  the  act,  Pamph,  L.  1913,  p.  91)  that,  "the  company  operat- 
ing such  railroad"  and  the  expense  (section  2),  "shall  be 
paid  by  such  railroad,  *  *  *  the  balance  to  be  paid  by  the 
company  operating  such  railroad." 

On  behalf  of  the  two  original  companies,  it  is  insisted 
that  they  do  not  directly  or  indirectly  institute,  direct  or 
control  any  of  the  operations  upon  these  respective  roads,  nor 
is  the  duty  of  operating  such  roads  charged  upon  them  by  law. 
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The  lease  of  the  Paterson  and  Hudson  River  Railroad  Com- 
pany provides,  "and  that  at  the  termination  of  the  leases  or 
either  of  them,  any  erections  or  improvements  on  the  said 
above  mentioned  and  demised  property  that  may  have  been 
made  by  the  parties  of  the  second  part,  or  their  assigns,  at 
their  own  expense,  shall  be  paid  for  by  the  parties  of  the  first 
part,  at  their  appraised  and  just  value."  The  lease  of  the 
Paterson  and  Ramapo  Railroad  Company  has  a  like  pro- 
vision, but  in  different  language.  Both  leases  provide  that 
the  erections  and  improvements  shall  be  valued  by  arbitrators, 
and  the  party  of  the  first  part  shall  pay  and  discharge  the 
amount  so  valued  to  the  parties  of  the  second  part  or  their 
assigns.  Both  leases,  however,  provide  that  "the  parties  of 
the  second  part  do  hereby  covenant  and  agree  with  the  parties 
of  the  first  part,  that  the  said  parties  of  the  second  part, 
and  their  assigns,  will  keep  and  maintain  and  run  said  rail- 
road and  other  premises  hereby  demised,  in  such  manner, 
order  and  condition,  as  the  said  parties  of  the  first  part  are 
bound  to  keep  and  maintain  and  run  the  same  by  the  charter 
of  the  said  parties  of  the  first  part,  and  the  statutes  sup- 
plementary thereto,  and  that  they  will  indemnify  and  save 
harmless  the  said  parties  of  the  first  part  from  all  damages 
to  which  they  may  be  subject  by  reason  of  said  road  and 
premises  not  being  so  kept,  maintained  and  run."  The  prose- 
cutor, in  paragraph  three  of  its  answer,  admits  that  it  operates 
a  railroad  running  through  the  city  of  Paterson. 

The  legislature's  intention  on  this  point  is  not  obscure. 
Apt  and  precise  words  are  used  to  express  that  intention,  and, 
taken  in  connection  with  the  provisions  of  the  leases  and  the 
validating  act  of  the  legislature  above  referred  to,  the  inten- 
tion of  the  legislature  cannot  be  misunderstood. 

There  is  no  reason  why  the  courts  should  not  give  to  the 
words  used  by  the  legislature  their  plain,  natural  meaning, 
viz.,  that  power  or  instrument  which  puts  in  action  and  super- 
vises the  workings  of  the  plant,  the  Erie  Railroad  Company, 
as  being  "the  company  operating  such  railroad."  The  dan- 
gerous conditions,  to  the  elimination  of  which  the  act  is  di- 
rected, are  the  result  of  the  operation  of  the  railroad,  by  the 
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Erie  Eailroad  Company,  against  whom  the  order  is  directed 
in  accordance  with  the  plain  terms  of  the  statute. 

III.  The  next  ground  of  attack  is  based  upon  that  clause 
of  the  statute  which  provides  that  the  board  Ttiay  order  the 
company  operating  such  railroad  to  alter  the  crossing.  The 
insistence  is,  if  the  statute  is  construed  to  confer  on  the  board 
arbitrary  pow*  to  order  or  refuse  to  order  the  alteration  of 
the  grade  crossings,  in  its  discretion,  the  statute  is  invalid.  It 
is  conceded  that  the  board  could  constitutionally  be  delegated 
power  to  determine  whether  or  not  certain  facts  exist,  but 
when  such  facts  have  been  found,  it  is  urged  the  statute  then 
leaves  it  to  the  board  to  decide  arbitrarily  whether  it  will  or 
will  not  make  an  order  for  the  alteration  of  the  crossings. 

The  obvious  answer  to  this  point  of  the  prosecutor  is  the 
fact  that  the  prosecutor  was  required  by  the  order  to  make 
the  alterations  and  changes  in  the  grades,  so,  as  to  it,  the 
statute  is  mandatory,  and  if  the  facts  before  the  board  justify 
the  order,  it  is  not  arbitrary.  The  prosecutor  is  not  con- 
cerned with  what  might  be  ordered  to  be  done  by  someone 
else,  by  the  board  of  public  utility  commissioners. 

There  is  a  line  of  authorities,  however,  which  hold  that 
"may"  in  a  statute  means  must  or  shall.  Thus,  in  England, 
in  the  case  of  King  v.  Barlow,  2  Salic.  609,  it  was  said  that 
the  word  "may^'  in  a  statute  shall  be  taken  to  be  mandatory, 
where  the  thing  to  be  done  is  for  the  sake  of  justice  or  the 
public  good.  So,  Chancellor  Kent,  in  the  case  of  Newburgh 
Turnpike  Co.  v.  Miller,  5  Johns.  Ch.  113,  said,  in  respect  to 
statutes,  the  rule  of  construction  seems  to  be  that  the  word 
*'may"  means  must  or  shall  only  in  cases  where  the  public  in- 
terests and  rights  are  concerned,  and  where  the  public  or  third 
persons  have  a  claim,  de  jure,  that  the  power  shall  be  exer- 
cised. These  cases  were  cited  with  approval  by  our  courts  in 
the  cases  of  Davison  v.  Davison,  17  N.  J.  L.  169;  Seiple  v. 
Borough  of  Elizabeth,  27  Id.  407;  Atlantic  City  Water  Works 
Co.  V.  Read,  50  Id.  665.  So,  there  is  a  line  of  authorities 
which  hold  that  the  agencies  of  government  do  not  act  auto- 
matically. It  is  necessary  to  vest  An  its  ofiBcers  certain  general 
powers  with  a  discretion  in  the  governmental  agents  as  to 
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their  exercise.  It  would  be  as  impracticable,  as  it  is  undesir- 
able, to  attempt  to  formulate  in  advance  a  set  of  hard  and  fast 
rules  by  which  every  conceivable  public  act  should  be  gov- 
erned. In  order  to  accomplish  the  ends  of  local  government, 
it  has  been  found  expedient  to  create  various  boards  and  com- 
missions, which  are  charged  with  the  duty  of  supervising, 
directing  and  controlling  particular  subjects.'  It  has  been 
held  that  the  granting  of  such  power  by  the  legislature  was 
not  a  grant  of  either  legislative  or  judicial  power.  People  v. 
Roth,  249  III.  532.  For  other  illustrative  cases  see  In  re  Con- 
necticut Company  (Conn,)^  94  Atl.  Rep.  992;  In  the  Matter 
of  New  York  Elevated  Railroad  Co.,  70  N.  Y.  327 ;  Trustees 
of  Saratoga  Springs  v.  Saratoga  Oas,  &c.,  Co.,  191  Id.  123; 
Alton,  &c..  Railroad  Co.  v.  Va/ndalia,  &c..  Railroad  Co.,  268 
III.  68. 

Jt  is  further  urged  that  if  the  court  should  hold  the  statute 
valid,  still  the  order  in  the  present  case  should  be  set  aside, 
for  the  reason  that  it  is  Insisted  the  evidence  shows  without 
dispute  that  the  prosecutor  has  not,  and  in  all  reasonable 
probability  will,  not  have,  sufficient  funds  for  the  purpose  of 
meeting  the  cost  of  complying  with  the  order.  The  determi- 
nation of  this  question  is  one  of  fact,  in  the  first  instance, 
devolving  upon  the  board  of  public  utility  commissioners. 
The  board  had  before  it  the  financial  history  of  the  Erie  Rail- 
road Company,  its  indebtedness,  its  income  and  many  other, 
details  bearing  upon  the  finances  of  the  company,  and  from 
this  evidence  the  board  found  adversely  to  the  prosecutor, 
the  Erie  Railroad  Company.  After  a  careful  reading  of  the 
voluminous  testimony  on  this  point,  we  are  unable  to  say 
that  the  board's  determination  is  without  sufficient  facts  to 
support  its  conclusion.  The  prosecutor  has  eight  years  in 
which  to  comply  with  the  order  of  the  board  and  do  the  work. 
Where  the  work  is  in  itself  a  reasonable,  proper  and  fair  ex- 
action, when  considered  with  reference  to  the  object  to  be  at- 
tained, the  expense  is  not  a  reason  against  its  legality 
{Health  Department  of  the  City  of  New  York  v.  Rector,  &c., 
of  Trinity  Church,  145  N.  Y.  32;  27  L.  R.  A.  710;  Wood- 
ruff V.  New  York,  &c.,  Railroad  Co.,  59  Conn.  63),  the  order 


Digitized  by  VjOOQIC 


JUNE  TERM,  1916.  75 

89  y,  J.  L,  Erie  R.  R.  Co.  v.  PobUc  Utility  Com'rs. 

being  based  upon  and  made  in  an  exercise  of  the  police  power, 
which  is  a  part  of  the  reeerre  power  of  the  state. 

Point  VIII.  is,  that  the  order  of  the  board  is  invalid,  in  so 
far  as  it  requires  the  prosecutor  to  make  changes  in  switches, 
side  tracks,  leads,  bridges,  yards,  structures  and  other  facili- 
ties and  property  of  the  prosecutor  and  of  other  companies, 
co-partnerships  or  individuals. 

We  think  in  this  respect  the  order  properly  interpreted  is 
justified  by  the  statute  properly  construed. 

The  statute  authorizes  the  board,  in  a  proper  case,  to  order 
the  railroad  to  alter  grade  crossings  according  to  plans  to  be 
approved  by  the  board,  by  substituting  therefor  crossings  not 
at  grade,  either  by  carrying  the  highway  under  or  over  the 
railroad,  or  by  reconstructing  the  railroad  under  or  over  the 
highway,  or  by  vacating,  relocating  or  changing  the  lines, 
width,  direction  or  location  of  the  highway  and  the  opening 
of  a  new  highway  in  the  place  of  the  one  vacated,  and  this  in- 
cludes the  power  to  order  such  changes  in  the  property  and 
facilities  of  the  railroad  company  as  are  fairly  incidental  to, 
or  rendered  necessary  by,  the  alteration  of  the  crossings. 

Now,  the  order  of  the  board  directs  the  railroad  company 
"to  alter  such  crossings,  and  each  of  them,  according  to  the 
plan  therefor  annexed  to  and  made  part  hereof  *  *  *  and 
profile  of  8ame,.also  annexed  to  and  made  part  hereof,  *  *  ♦ 
which  said  plan  and  profile  are  hereby  approved;  by  substi- 
tuting therefor  crossings  not  at  the  grade  of  the  public  high- 
ways known  as  Madison  avenue,  Straight  street,  Clay  street. 
Market  street  and  Park  avenue,  Ellison  street.  Van  Houten 
street,  Broadway,  Fair  street,  Hamilton  avenue,  Lafayette 
street.  Keen  street,  Warren  street,  Putnam  and  Biver  streets; 
by  changing  the  lines,  width  and  direction  thereof  and  carry- 
ing so  much  thereof  as  so  changed  under  the  said  railroad, 
except  in  the  case  of  Madison  avenue,  which  is  carried  over 
the  railroad,  according  to  and  as  shown  on  said  plan  and 
profile  for  said  purpose,  and  by  vacating  the  remaining  parts 
of  said  highways  within  the  lines  of  the  right  of  way  of  said 
railroad  company,  and  further,  by  vacating  that  part  of 
Madison  avenue  lying  west  of  the  railroad  which  is  included 
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between  the  right-of-way  line  of  the  railroad  and  the  line  of 
the  relocated  Madison  avenue;  by  substituting  for  the  exist- 
ing crossings  at  Cedar  street  a  crossing  under  the  railroad- 
at  Taylor  street,  and  for  the  existing  crossing  at  Franklin 
street  a  crossing  under  the  railroad  at  Montgomery  street,  and 
also  by  widening  and  altering  the  existing  highways  known 
as  Essex  street.  Governor  street  and  Fulton  street,  adjusting 
the  structures  spanning  them  to  the  proposed  grade  or  grades 
(which  said  new  highwc^ys  shall  be  located,  and  of  the  width, 
length  and  direction  and  carried  over  or  under  the  said  rail- 
road where  so  indicated) ;  by  reconstructing  said  railroad 
and  highways  and  by  performing  all  other  work  required 
according  to  and  as  shown  on  the  said  plan  and  profile." 

It,  therefore,  appears,  we  think,  that  the  order  is  confined 
in  its  direction  to  the  company  to  the  alteration  of  the  cross- 
ings in  question  by  changing  the  highways  and  by  recon- 
structing the  railroad  and  by  performing  such  work  as  is 
required  thereby.  It  does  not  require  the  railroad  company 
to  make  changes  in  private  sidings,  and  the  like,  not  its 
property,  and  not  within  the  limits  of  its  right  of  way.  The 
closing  words  of  the  order,  "and  by  performing  all  other  work 
required  according  to  and  as  shown  on  said  plan  and  profile," 
do  not  affect  this  conclusion  as  to  the  scope  of  the  order. 
These  general  words  follow  specific  provisions  of  the  order, 
and  under  an  elementary  rule  of  construction  are  limited 
thereby.  Further,  they  refer  back  to  the  introductor}^  general 
mandate  of  the  order  requiring  the  company  to  "alter  said 
crossings,  and  each  of  them,"  and  are  limited  thereby. 

Neither  does  the  order  require  the  owners  of  such  private 
sidings  to  reconstruct  them.  The  plan  which  accompanies 
the  order  simply  suggests  to  such  owners  a  method  by  which 
their  property  may  be  conformed  to  the  new  conditions  so 
as  to  admit  of  a  continuance  of  the  siding  facilities  thereto- 
fore enjoyed.  The  order  only  requires  others  than  the  rail- 
road company  to  make  such  changes  in,  and  removals  of, 
their  property  and  construction  as  are  necessary  to  carry  the 
order  and  plan  into  effect.  In  this  it  accords  with  section  4 
of  the  statute.     Since  the  mandate  of  the  order  to  the  rail- 
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road  company  is  limited  to  requiring  the  ehaaiging  of  high- 
ways and  the  reconstruction  of  the  railroad,  the  changes  in, 
or  removal  of,  such  private  sidings  cannot  be  said  to  be  neces- 
sary to  carry  the  order  to  the  railroad  into  effect.  Of  course, 
the  plan  does  indicate  a  way  in  which,  in  part,  existing  siding 
facilities  may  he  continued  after  the  ordered  changes  in  the 
highways  and  the  ordered  reconstruction  of  the  railroad  are 
made.  It  is  appropriate  that  it  should  do  so,  for,  in  the  adop- 
tion of  a  plan,  the  effect  thereof  in  existing  industrial  facili- 
ties should  be  taken  into  account,  and  this  factor  should  also 
be  taken  into  consideration  in  determining  whether  the  plan 
adopted  is  reasonable  or  unreasonable. 

As  we  have  pointed  out,  in  so  far  as  the  order  directs  the 
prosecutor  to  make  changes  in  its  own  side  tracks,  and  the 
like,  it  was  within  the  power  conferred  by  the  statute  if  such 
changes  were  fairly  incidental  to  the  changes  of  grade  of  the 
main  line  tracks.  We  think  that  such  ordered  changes  were 
of  that  character. 

Point  IX.  is,  that  the  order  is  invalid,  in  so  far  as  it  re- 
quires changes  in  the  construction  and  location  of  the  station 
building  at  Market  street  and  the  station  building  at  River 
street. 

We  think  this  point  is  not  well  founded  in  fact. 

The  order  (leaving  out  of  account  the  plan  and  profile) 
does  not  require  any  change  in  the  construction  or  location  of 
these  station  buildings.  It  does  not  deal  with  them.  The 
plan  and  profile  do  display  reconstructed  stations  at  new 
nearby  locations.  If  these  changes  are  fairly  incidental  to 
the  changing  of  the  highways  or  the  reconstruction  of  the 
railroad,  they  are  deemed  to  be  a  part  of  the  order  and  must 
be  made.  That  some  reconstruction  of  both  stations  is  ren- 
dered necessary  by  the  reconstruction  of  the  railroad,  and  will 
have  to  be  made  some  time,  either  according  to  the  judgment 
of  the  railroad  managers  or  as  may  be  lawfully  directed  by 
the  public  utility  board,  is  not  questioned.  But  it  is  con- 
tended that  the  change  in  the  location  of  the  stations  was  not  ' 
fairly  incidental  to  the  changing  of  the  highways  or  the  re- 
construction of  the  railroad.    If  so,  the  reconstruction  of  the    . 
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stations  at  new  locations  is  not  required  by  the  present  order. 
Upon  full  consideration  we  think  that  is  so.  We  do  not  find 
that  the  change  in  the  location  of  the  stations  was  incidental 
to,  or  rendered  necessary  by,  the  elimination  of  the  grade 
crossings.  Accordingly,  we  hold  that  the  order  under  review 
does  not  require  the  railroad  company  to  reconstruct  these 
station  buildings  at  the  new  locations  as  indicated  and  sug- 
gested upon  the  plan.  N"o  doubt,  section  17  (6)  of  the  Public 
Utility  act  {Pamph,  L.  1911,  p.  379),  conferring  upon  the 
board  power,  "after  hearing  upon  notice,"  to  require  a  public 
utility  "to  furnish  safe,  adequate  and  proper  service  and  to 
keep  and  maintain  its  property  and  equipments  in  such  con- 
dition as  to  enable  it  to  do  so,"  is  ample  to  authorize  the 
board,  in  a  proper  case,  to  order  the  relocation  of  a  railroad 
station.  But  this  was  not  a  proceeding  under  that  section. 
Aside  from  the  fact  that  such  relocation  was  not  ordered,  it 
will  be  noticed  that  such  changes  were  not  asked  for  in  the 
petition.  There  was  no  hearing  and  no  evidence  upon  the 
question  whether  the  existing  stations  at  these  points  were 
safe,  adequate  and  proper,  nor  was  any  notice  given  to  the 
prosecutor  that  such  question  was  to  be  passed  upon  by  the 
board  in  this  proceeding,  other  than  such  as  might  be  inferred 
from  the  "suggestion"  of  the  city  engineer  that  such  changes 
might  be  desirable  if  the  tracks  were  elevated. 

Point  X.  is,  that  the  order  is  invalid,  in  so  far  as  it  requires 
the  prosecutor  to  construct  structures  upon  its  lands  for  the 
use  of  Puller's  Express  Company  and  Morris  &  Company,  in 
substitution  for  the  structures  now  occupied  by  them  as  les- 
sees and  which  will  be  rendered  useless  by  the  elimination 
work. 

It  is  true  that  the  plan  adopted  by  the  board  has  indicated 
upon  it  suggested  possible  locations  upon  the  lands  of  the 
railroad  company  of  substituted  structures  for  these  private 
companies,  but  it  does  not  require  the  railroad  company  to 
provide  such  'locations  or  to  erect  such  structures,  since 
neither  the  existing  structures  nor  the  suggested  structures 
constitute  any  part  of  the  railroad.  This  matter  is  suffi- 
ciently discussed  under  point  VIII. 
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Point  XI.  is,  that  the  statute  andxorder,  in  so  far  as  they 
permit  or  require  the  prosecutor  to  make  certain  changes  in 
the  properties  of  ttie  Public  Service  Railway  Company,  and 
in  so  far  as  they  limit  the  proportion  of  the  expense  of  the 
alterations  in  certain  of  the  grade  crossings  to  be  paid  by  the 
street  railway  using  the  same,  are  unconstitutional  and 
invalid. 

The  alleged  unconstitutionality  of  the  imposition  by  sec- 
tion 2  of  the  statute  of  not  exceeding  ten  per  centum  of  the 
cost  directly  chargeable  to  the  elimination  of  the  grade  cross- 
ings used  by  the  street  railway  upon  that  company,  is  dealt 
with  elsewhere  in  this  opinion. 

The  contention  that  the  order  is  invalid,  in  that  it  requires 
the  prosecutor  to  do  the  physical  work  of  removing  and 
changing  the  property  of  the  Public  Service  Railway  Com- 
pany, is  not  well  founded  in  fact.  The  order  does  not  re- 
quire the  prosecutor  to  do  that.  It  requires  the  Public  Ser- 
vice Railway  Company  to  change  and  remove  such  of  its 
property  and  construction  as  is  necessary  to  carry  into  eflfect 
the  order,  and  further  directs  that  both  the  prosecutor  and 
the  Public  Service  Railway  Company  keep  specific  and  com- 
plete records  of  the  expenses  directly  chargeable  to  the  cross- 
ings, and  each  of  them,  so  used  by  such  street  railway 
company. 

The  order  directs  the  Public  Service  Railway  Company  to 
pay  ten  per  centum  of  the  expenses  of  the  changes  required 
by  the  order  directly  chargeable  to  the  crossings  used  by  it. 
This  was  the  maximum  amount  allowed  by  the  statute-  and, 
of  course,  the  prosecutor  cannot  complain  that  it  was  so 
limited. 

Point  XII.  is,  that  the  statute  and  order  are  unconstitu- 
tional and  invalid,  in  so  far  as  they  permit  or  require  the 
prosecutor  to  make  changes  in  the  existing  streets  with  re- 
spect to  grade,  width  and  structure,  and  to  make  other 
changes  by  the  abolition  of  existing  crossings  and  the  substi- 
tution of  other  crossings  therefor  on  new  highways. 

We  have  elsewhere  herein  indicated  that  the  statute  in  this 
respect  violates  no  constitutional  provision.     We  also  think 
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that  the  order  in  this  respect  is  within  the  powers  conferred 
by  the  statute.  The  changes  required  in  respect  to  the  grade 
and  width  and  structure  in  existing  highways  which  remain, 
and  those  requiring  the  abolition  of  existing  crossings  (and 
the  substitution  of  other  crossings)  therefor  on  new  highways, 
are  all  fairly  incidental  to,  and  were  rendered  necessary  by, 
the  separation  of  grades,  having  reference  to  the  interests  of 
the  railroad  company  as  well  as  those  of  all  the  people  who 
have  occasion  to  cross  the  railroads.  Being  so  regarded,  it  is 
valid.  In  re  Selectmen  of  Norwood,  161  Mass.  259 ;  37  N.  E. 
Rep.  199;  Davis  v.  County  Commissioners  of  Hamshire 
County,  153  Mass.  218;   26  N.  E.  Rep.  848. 

In  so  far  as  the  execution  of  such  order  may  require  the 
exercise  of  the  power  of  eminent  domain,  it  will  be  seen  that 
section  13  of  the  General  Railroad  act  as  now  amended 
(Pamph.  L.  1914,  p.  490),  confers  upon  the  railroad  company 
power  to  take  by  condemnation  any  land  and  property  re- 
quired for  the  purpose  of  complying  with  any  order  made 
by  the  board  of  public  utility  commissioners.  It  will  also  be 
noticed  that  the  owners  of  property  to  be  taken  have  no  right 
to  be  made  parties  to,  or  to  demand  a  hearing  in,  this  pro- 
ceeding. In  re  Directors  of  Old  Colony  Railroad  Co.,  163 
Mass.  356;  40  N.  E.  Rep.  198.  It  is  also  to  be  noticed  in 
this  connection  that,  under  the  charter  of  the  city  of  Pater- 
son,  the  city  has  ample  power  to  lay  out,  open,  change,  alter 
or  vacate  the  streets  involved,  and  to  take  such  lands  and 
real  estate  as  may  be  necessary  therefor.  Pamph.  L.  1871, 
p.  846,  §  92;  Pamph.  L.  1907,  p.  114;  Pamph.  L.  1910,  p. 
524;  Pamph.  L.  1911,  p.  179.  Under  this  latter  act  the 
board  of  public  works  of  Paterson  has  power  to  vacate  streets. 
Sherwood  v.  City  of  Paterson,  88  N.  J.  L.  456,  738.  The 
order  directs  the  railroad  company,  the  city  of  Paterson  and 
all  other  parties  to  proceed  with  due  diligence  to  the  execution 
of  the  order  and  to  comply  with  all  the  requirements  thereof. 
Of  course,  in  carrying  out  its  part  of  the  order,  the  city  of 
Paterson  must  act  in  conformity  with  its  charter  and  the 
laws  amending  the  same.  Clark  v.  City  of  Elizabeth,  61 
N.  J.  L.  565. 
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Point  XIII.  is,  that  the  order  in  so  far  as  it  requires  the 
prosecutor  to  reconstruct  the  railroad  is  invalid  because  not 
made  in  accordance  with  the  statute;  and  that  the  statute 
is  unconstitutional  because  it  does  not  permit  the  public 
utility  board  to  order  the  elimination  of  the  grade  crossings 
by  depressing  the  highway  in  part  or  by  elevating  the  iiailroad 
in  part. 

We  think  there  is  no  merit  in  this  contention  for  reasons 
elsewhere  stated  in  this  opinion. 

Point  XIV.  is,  that  the  order  is  invalid  and  the  statute  is 
unconstitutional  in  so  far  as  they  require  the  elimination  of 
grade  crossings  of  highways  laid  out  after  the  railroad  tracks 
were  constructed. 

There  is  no  merit  in  this  point.  We  have  elsewhere  suf- 
ficiently indicated  that  we  think  that  such  a  requirement  in 
a  statute  would  not  render  it  unconstitutional.  Undoubtedly 
the  statute  in  question  applies  alike  to  highways  existing  at 
the  time  of  the  construction  of  the  railroad  and  to  highways 
subsequently  laid  out.  The  order  in  the  respect  mentioned 
is  therefore  within  the  powers  conferred  by  the  statute.  Wor- 
cester, N.  and  Railroad  Co.  v.  City  of  Nashua,  63  N.  H.  593 ; 
4  Atl  Rep.  298;  New  York  and  iV.  E.  Railway  Co.  v.  City 
of  Waterbury,  60  Conn.  1;  22  Atl  Rep.  439;  Northern  Pa- 
cific Railway  Co.  v.  State  of  Minnesota,  ex  rel.  Duluth,  208 
U.  S.  583. 

Point  XV.  is,  that  the  statute  and  order  are  unconstitutional 
and  illegal  in  so  far  as  they  require  the  prosecutor  to  re- 
construct highways  outside  of  the  right  of  way  of  the  prose- 
cutor at  the  crossings. 

With  respect  to  the  suggestion  that  the  statute  is  uncon- 
stitutional for  such  reason  we  have  nothing  to  add  to  what 
we  have  elsewhere  said. 

With  respect  to  the  contention  that  the  order  is  illegal  in 
that  it  requires  the  railroad  company  to  make  changes  in  the 
highways  outside  of  its  right  of  way  at  its  own  expense,  we 
say  that  it  appears  that  such  changes  are  fairly  incidental  to 
the  changes  in  the  crossings  of  the  railroad  and  are  therefore 

Vol.  lxxxix.  6 
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proper.  In  re  Selectmen  of  Norwood,  supra;  Davis  v.  County 
Commissioners  of  Hamshire  Covnty,  supra. 

Point  XVII.  is,  that  the  order  is  unreasonable  in  that  it 
requires  the  prosecutor  to  alter  the  crossings  according  to  a 
plan  which  is  more  expensive  to  the  prosecutor  than  is  neces- 
sary for  the  purpose  of  removing  the  danger  to  public  safety 
or  the  impediment  to  public  travel. 

The  real  complaint  under  this  point  is  that  the  board  re- 
fused to  adopt  certain  modifications  suggested  by  the  prosecu- 
tor respecting  the  plans  for  the  elimination  of  crossings  at 
Keen,  Warren  and  River  streets,  and  for  the  consolidation  of 
the  crossings  at  Straight  and  Clay  streets. 

But  we  think  that  the  propriety  of  the  plan  adopted  by  the 
board  is  amply  supported  by  evidence.  This  court  will  not 
disturb  such  a  finding  unless  it  be  unreasonable,  or  based 
upon  some  illegal  principle,  or  lacks  evidential  support. 
Public  Service  Railway  Co,  v.  Public  Utility  Board,  87  N.  J. 
L.  350. 

Point  XVIII.  is,  that  the  order  is  unreasonable,  in  that 
(a)  it  arbitrarily  limits  the  dates  of  the  beginning  and  com- 
pletion of  the  work;  (b)  it  arbitrarily  requires  the  work  to 
be  done  in  designated  divisions  and  in  the  sequence  of  such 
divisions,  and  (a)  it  makes  no  provision  for  such  changes  or 
modification  of  details  of  the  plan  as  may  become  necessary 
during  the  progress  of  the  work. 

With  respect  to  the  first  two  propositions  we  are  clearly  of 
the  opinion  that  the  times  fixed,  and  the  division  of  the  work, 
are  entirely  reasonable  and  proper. 

Passing  now  to  the  other  complaint.  The  fact  that  the 
order  makes  no  provision  for  such  modifications  of  the  details 
of  the  plans  as  may  become  necessary  during  the  progress  of 
the  work,  is  no  reason  for  setting  it  aside.  There  is  a  rea- 
sonable presumption  in  favor  of  the  plan  adopted  by  the 
board.  In  re  Selectmen  of  Westborough,  169  Mass.  495 ;  48 
N.  E.  Rep.  763.  If,  in  the  course  of  executing  the  order  un- 
foreseen contingencies  arise,  or  details  are  found  to  require 
change  or  things  required  become  unnecessary  by  reason  of 
changed  conditions,  or  for  any  other  cause,  the  order  made 
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and  plan  adopted  by  the  board  may  be  inodified  on  applica- 
tion. Section  31  of  the  Public  Utility  act  provides  that  the 
board  may  at  any  time  modify  an  order  made  by  it.  Pamph, 
L.  1911,  p.  386. 

The  constitutional  objections  argued  by  counsel  for  the 
prosecutor  will  be  considered  in  the  order  in  which  the  points 
are  presented  in  his  brief. 

Point  IV.  That  the  statute  is  unconstitutional  because  it 
takes  the  property  of  the  prosecutor  as  the  lessee  and  operator 
of  the  railroads  owned  by  the  Paterson  and  Hudson  Railroad 
Company  and  the  Paterson  and  Ramapo  Railroad  Company 
for  the  private  use  and  benefit  of  the  said  two  companies,  the 
respective  owners  of  said  railroads. 

The  argument  is,  that  inasmuch  as  the  order  for  grade 
crossing  elimination  calls  for  the  perm&nent  improvement  at 
the  expense  of  the  operating  lessee  of  the  property  owned  by 
the  lessors,  the  money  of  the  lessee  so  expended  is  taken  for 
the  private  use  of  the  owners  of  the  property  so  improved.  Is 
this  so  in  point  of  fact?  The  lease  of  the  Paterson  and  Hud- 
son River  Railroad  Company  to  the  Union  Railroad  Com- 
pany, made  on  September  9th,  1852,  and  assigned  to  the  New 
York  and  Erie  Railroad  Company,  contains  the  following 
provision :  ''And  it  is  in  like  manner  further  agreed  by  and 
between  the  parties  to  these  presents,  that  if  any  erections  or 
improvements  shall,  during  the  said  term  hereby  demised,  or 
any  future  term,  or  terms  hereafter  demised,  be  made  on  said 
demised  premises  or  appurtenant  thereto,  the  same  shall,  at 
the  termination  of  said  term  or  terms,  and  the  cessation  of 
the  interest  of  the  parties  of  the  second  part  of,  in  and  to  the 
same,  by  the  expiration  thereof,  or  other  termination  thereof, 
be  valued  by  arbitrators,  to  be  appointed  in  like  manner  as 
last  above  provided,  and  the  award  of  a  majority  of  such  arbi- 
trators shall  be  conclusive  as  to  the  value  of  the  said  erection 
and  improvements ;  and  the  parties  of  the  first  part  shall  pay 
and  discharge  the  amount  so  valued  to  the  parties  of  the 
second  part  or  their  assigns.^' 

The  lease  from  the  Paterson  and  Ramapo  Railroad  Com- 
pany to  the  Union  Railroad  Company,  and  assigned  to  the 
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New  York  and  Eriei  Railroad  Company,  contains  a  precisely 
similar  covenant. 

Such  permanent  erections  or  improvements  and  the  moneys 
thereon  expended  are  not  therefore  taJcen  for  the  private  use 
of  the  lessors  in  the  sense  contemplated  hy  the  constitution; 
upon  the  contrary,  such  improvements  are  to  be  used  and 
enjoyed  by  the  lessee  during  its  term,  and  if  taken  at  all  by 
the  lessor  are  to  be  paid  for  at  their  value,  which  may  be 
•  greatly  in  excess  of  their  cost.  Such  a  prearranged  purchase 
is  not  the  taking  of  property  in  invitum  that  is  reprobated 
by  the  constitutional  provision  on  which  the  argument  is 
based. 

.  These  same  considerations  apply  also  to  the  second  conten- 
tion made  under  this  point  in  the  brief,  viz.,  that  compliance 
with  the  order  constitutes  a  confiscation  of  the  property  of 
the  prosecutor,  because  of  the  cost  of  such  compliance. 

The  broader  ground,  however,  by  which  both  of  these  con- 
tentions are  met  is  that  the  provisions  in  question  of  the 
Fielder  act  constitute  a  regulation  adopted  by  the  legislature 
for  public  safety  under  the  police  power  of  the  state,  and 
hence  are  not  a  taking  of  private  property  without  just  com- 
pensation, although  conformity  to  such  regulation  involves 
expense.  This  is  the  language  of  our  Court  of  Last  Resort, 
delivered  by  Mr.  Justice  Depue,  in  the  case  of  Morris  and 
Essex  Railroad  Co.  v.  City  of  Orange,  63  N,  J.  L,  252.  This 
definitive  statement  and  concrete  application  of  the  police 
power  is  sufficient  authority  for  this  court,  in  the  present 
case,  unless  it  be  necessary  that  whenever  the  police  power 
is  mentioned  an  essay  on  the  subject  shall  be  delivered;  on 
the  contrary,  it  would  seem  that  the  proper  way  for  a  lower 
court  to  deal  with  an  established  rule  of  law  was  to  treat  it  ap 
established. 

Inasmuch,  however,  as  a  federal  question  is  involved,  it 
may  be  well  to  quote  from  one  of  the  most  recent  decisions  of 
the  Supreme  Federal  Court.  In  the  case  of  Chicago,  Milwavr 
kee  and  St.  Paul  Railway  Co.  v.  Minneapolis,  232  U.  S,  430, 
Mr.  Justice  Hughes,  delivering  the  opinion  of  the  court,  said: 

"It  is  well  settled  that  railroad  corporations  may  be  re- 
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quired,  at  their  own  expense,  not  only  to  iLbolieh  existing 
grade  crossings,  but  also  to  build  and  maintain  suitable 
bridges  or  viaducts  to  carry  highways  newly  laid  out  over 
their  tracks,  or  to  carry  their  tracks  over  such  highways." 
Citing  a  large  number  of  cases  in  the  state  and  federal  courts. 

Otlier  specific  illustrations  of  the  application  of  this  estab- 
lished rule  to  the  elimination  of  grade  crossings  are :  Davis  v. 
County  Commissioners,  153  Mass,  218 ;  N.Y,  &  N.  E.  R.  R, 
Co,  V.  Bristol,  151  U.  S.  556 ;  In  re  Selectmen  of  Norwood, 
161  Mass,  259;  Illinois  Central  Railroad  Co,  v.  Copiah 
County,  81  Miss,  685;  City  of  Harriman  v.  Southern  Rail- 
way Co,,  111  Tenn,  538;  St,  Louis  and  Samia  Fe  Railway 
Co.  V.  FayettevUle,  75  ArTc,  534;  C,  B,  &  Q,  Ry,  Co,  v.  Drain- 
age Commissioners,  200  TJ,  S,  561 ;  Cincinnati,  I,  &  W.  R,  R, 
Co.  V.  Connersville,  218  Id,  336;  Chicago,  M,  &  St,  Pavi  R, 
R.  Co,  V.  Minneapolis,  232  Id,  430;  Mo,  &  Pac,  Ry.  Co,  v. 
Omaha,  235  Id,  121. 

Upon  the  point  that  these  federal  decisions,  especially  the 
two  last  cited,  extend  the  rule  of  some  of  our  earlier  state 
decisions,  it  is  to  be  remarked,  fiirst,  that  there  is  no  conflict 
as  to  the  fundamental  doctrine  of  the  police  power  but  only 
as  to  its  application,  and  secondly,  that  as  to  due  process  of 
law,  and  other  matters  involving  ultimately  a  federal  ques- 
tion, the  decisions  of  state  courts  yield  to  those  pronounced 
upon  such  questions  by  the  supreme  federal  tribunal. 

Point  V.  Which  is,  that  the  statute  under  review  is-  uncon- 
stitutional because  it  deprives  the  prosecutor  of  its  property 
without  due  process  of  law  or  just  compensation,  in  that  it 
requires  the  entire  expense  of  abolishing  the  grade  crossings 
to  be  paid  by  the  prosecutor,  is  fully  answered  by  what  has 
just  been  said  under  the  previous  point.  We  have  nothing 
to  add  excepting  that  the  case  of  New  York  and  New  Eng- 
land Railroad  Co,  v.  Bristol,  151  U.  S.  556,  on  which  counsel 
relies  for  his  main  argument,  has  been  stripped  of  the  force 
accorded  to  it  by  counsel  by  the  more  recent  case  of  Chicago, 
Milwaukee  wad  St,  PavJ  v.  Minneapolis,  in  232  U,  S, 

The  contention  that  the  legisbiture  could  not  lawfully  limit 
the  proportion  of  expense  to  be  borne  by  the  street  railway 
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company  to  ten'  per  cent,  of  the  total  expense  of  the  alteration 
of  a  crossing  is,  of  course,  unsound  if  the  entire  expense 
might  at  the  legislative  will  have  been  placed  upon  the  prose- 
cutor. The  opposite  contention,  viz.,  that  the  imposition  of 
any  part  of  the  expense  upon  the  trolley  company  was  un- 
lawful is,  of  course,  not  now  under  consideration. 

The  same  remark  applies  to  the  limitation  of  the  expense 
imposed  upon  the  municipality  affected. 

Under  this  point  there  is  also  a  running  attack  made  upon 
the  principle  of  utility  boards  in  general,  involving  their 
powers  as  well  as  their  procedure,  but  as  far  as  discoverable 
no  constitutional  limitation  is  pointed  out  or  discussed.  Under 
this  subhead  similar  boards  in  other  jurisdictions  are  described 
and  the  differences  noted,  but  no  constitutional  question  raised 
that  is  not  covered,  as  far  as  we  are  able  to  do  so,  by  the 
principles  decided  in  the  cases  already  cited. 

Point  VI.  is,  that  "Said  statute  is  unconstitutional  and 
said  order  is  unreasonable,  for  the  reason  that  the  prosecutor 
is  not  given  the  alternative  of  decreasing  or  eliminating  the 
alleged  danger  to  public  safety  and  the  alleged  impediment 
to  public  travel  by  decreasing  the  number  of  train  movements 
or  by  abandoning  the  railroad."  In  so  far  as  this  reason 
challenges  the  discretion  exercised  by  the  board  in  making  its 
order  we  are  not  concerned  with  it  in  this  part  of  our  opinion ; 
in  so  far  as  it  constitutes  an  attack  upon  the  statute  the 
contention  must  be  that  the  legislative  act  was  unconstitu- 
tional because  it  did  not  aflBrmatively  authorize  the  railroad 
company  to  decrease  the  number  of  its  trains  or  to  abandon 
its  railroad. 

The  abandonment  of  the  railroad  was  not  germane  to  the 
object  of  the  statute,  and  the  power  to  deal  with  that  question 
could  not  be  delegated  to  the  agency  created  by  the  act. 

The  decrease  in  the  number  of  train  movements  was  a  mat- 
ter primarily  under  the  control  of  the  prosecutor,  and  hence 
required  no  statutory  permission;  if  by  such  decrease  the 
danger  and  congestion  at  the  crossings  were  in  fact  eliminated 
or  reduced  to  a  negligible  point  that  fact  would  doubtlessly  be 
recognized  by  the  board  and  dealt  with  accordingly.    It  was 
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for  the  prosecutor  to  make  that  fact  appear  and  its  failure 
to  do  so  involved  no  constitutional  infirmity  in  the  statute. 

Point  VII.  is  an  attack  upon  the  title  of  the  original 
Public  Utility  act  of  1911,  and  upon  the  duality  of  the  ob- 
jects alleged  to  be  embraced  in  that  act  as  supplemented  by 
the  Fielder  act  of  1913. 

The  title  of  the  original  act  expresses  broadly  and  inclu- 
sively the  object  of  the  statute;  it  does  not  express  the  means 
and  methods  of  attaining  that  object,  but  this  is  not  required. 
Bumstead  v.  Govern,  47  N.  J.  L,  368;  affirmed,  48  Id,  612; 
Iliclman  v.  State,  62  Id.  499 ;  affirmed,  63  Id.  666. 

As  was  said  by  this  court  in  Moore  v.  Burdett,  62  N.  J.  L. 
163,  164 :  "The  object  of  a  law  must  not  be  confused  with  its 
product.  ♦  ♦  ♦  The  object  of  every  law,  by  force  of  the 
constitution  must  be  single  and  be  expressed  in  the  title  of 
the  law ;  the  product  may  be  as  diverse  as  the  object  requires 
and  finds  its  expression  in  the  terms  of  the  enactment  only. 
In  fine,  the  title  of  an  act  is  a  label  not  an  index."  The 
statute  has,  in  a  constitutional  sense,  a  single  object.  To 
attain  this  object  it  enacts  various  methods  and  matters  so 
related  to  such  object  and  to  each  other  as  to  effectuate  a 
single  purpose.  The  inclusion  of  such  inter-related  matters 
is  not  the  intermixing  of  things  that  have  no  proper  relation 
to  each  other,  hence  the  statute  as  a  whole  has  a  single  object. 
Payne  v.  Mahon,  44  N,  J,  L.  213;  Newark  v.  Mt,  Pleasant 
Cemetery  Company,  58  Id,  168. 

Point  XVI.  is,  that  "The  statute  and  order  violate  the 
constitution  of  the  United  States  in  that  they  impair  the 
obligation  of  the  prosecutor's  contracts  as  follows : 

"(a)  Contracts  with  the  holders  of  the  prosecutor's  stocks, 
bonds,  notes  and  other  obligations. 

"(5)  Contracts  between  the  State  of  New  Jersey  and  the 
prosecutor  or  its  predecessors  in  interest. 

*'(c)  Contracts  between  the  prosecutor  or  its  predecesBors 
and  the  Public  Service  Railway  Company  or  its  predecessors. 

''(d)  Contracts  between  the  prosecutor  and  the  various 
switch  owners. 

"(e)   Contracts  between  the  Paterson  and  Hudson  River 
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Railroad  Company  and  Ramapo  Railroad  Company,  and  the 
prosecutor  or  its  predecessors.^^ 

These  objections  may  be  considered  together,  since,  despite 
their  apparent  diversity,  they  rest  upon  a  common  principle 
and  present  but  a  single  legal  question,  to  wit,  whether  these 
contracts  whenever  made  or  upon  whatever  consideration  based 
were  subject  to  the  future  exercise  by  the  state  of  its  police 
power.  The  specific  application  of  the  general  doctrine  treated 
under  point  IV.  to  the  obligation  of  contracts  is  well  stated 
by  Mr.  Justice  Depue  in  M.  &  E.  Railroad  Co.  v.  Orange, 
where  after  pointing  out  that  certain  New  York  and  Con- 
necticut decisions  were  placed  upon  the  ground  that  the 
charters  of  the  respective  companies  were  subject  to  alteration 
or  repeal,  but  that  the  opinion  of  the  Connecticut  court  and 
of  the  Supreme  Court  of  the  United  States  in  New  York 
and  New  England  Railroad  v.  Bristol,  63  Conn.  252;  26 
Ath  Rep,  122;  151  U,  8,  556,  lays  stress  upon  the  fact  that 
the  regulations  were  a  proper  exercise  of  the  police  power  of 
the  state,  he  said:  "In  Boston  and  Maine  Railroad  Co,  v. 
County  Commissioners,  79  Me,  386;  S.  C,  10  Atl.  Rep.  113, 
an  act  requiring  the  expense  of  building  and  maintaining  so 
much  of  the  townway  or  highway  as  was  within  the  limits  of 
the  highway  where  such  way  crossed  the  track  at  grade,  should 
be  borne  by  the  railroad  company,  was  held  to  be  constitutional. 
This,  decision  was  made  against  a  company  whose  charter 
provided  that  it  should  not  be  altered,  amended  or  repealed. 
The  power  of  the  legislature  to  impose  such  burdens  for 
general  safety  under  the  police  power  was  declared  to  be 
fundamental  and  that  the  act  did  not  impair  any  contract  in 
the  company's  charter.  Whether  the  corporation  has  an  ir- 
repealable  contract  in  its  charter  or  not  is  immaterial.  Police 
powers  are  inherent  in  the  government  and  the  legitimate 
.  exercise  of  legislative  power  in  securing  public  safety  does  not 
impair  the  obligation  of  contracts  nor  deprive  anyone  of 
property  without  due  process  of  law."  63  N.  J.  L,  252,  264. 
A  later  expression  of  the  same  thought  by  the  Supreme 
Court  of  the  United  States  speaking  through  Mr.  Justice  Day 
is  as  follows:    "The  exercise  of  the  police  power  cannot  be 
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limited  by  contract  for  reasons  of  public  policy,  nor  can  it  be 
destroyed  by  compromise,  and  it  is  immaterial  upon  what 
consideration  the  contract  rests,  as  it  is  beyond  the  authority 
of  the  state  or  the  municipality  to  abrogate  this  power  so 
necessary  to  public  safety.  Chicago,  Burl.  &  Q,  Railroad  Co, 
V.  Nebraska,  170  U.  S.  57"  Northern  Pacif^  Railway  Co,  v. 
Minnesota,  208  V.  8.  583. 

Many  of  the  cases  cited  under  point  IV.  are  to  the  same 
eflfect  and  sustain  the  same  doctrine,  the  acceptance  of  which 
renders  it  unnecessary  and  indeed  futile  to  follow  the  brief 
in  its  recapitulation  of  the  hardships  that  result  from  the 
observance  of  such  legal  rule. 

That  the  contracts  of  the  railroad  with  others  for  switch 
connections  and  service  were  subject  to  the  police  power  was 
held  by  the  Court  of  Errors  and  Appeals  in  Swift  v.  Delaware, 
Lackawanna  and  Western  Railroad  Co.,  66  N.  J.  Eq.  34. 

Cases  in  other  jurisdictions  are :  Branson  v.  Philadelphia, 
47  Pa.  8t  329;  Kinealy  v.  St,  Louis,  Kansas  City  and 
Northern  Railroad  Co.,  69  Mo.  658;  Otis  Elevator  Co.  v. 
Chicago,  263  III.  419. 

As  to  the  Public  TJtilities,  the  doctrine  of  their  subservience 
to  the  police  power  is  the  same.  Jersey  City  v.  City^  of  Hud- 
son, 13  N.  J.  Eq.  420;  Stillwater  Water  Co.  v.  Stillwater, 
50  Mo.  498;  Detroit  v.  Fort  Wayne  and  Elmwood  Railway 
Co.,  90  Mich.  646 ;  Columbus  Qas  and  Coke  Co.  v.  Columbus, 
50  Ohio  St.  65 ;  Natick  Gas  Co.  v.  Naiick,  175  Mass.  246 ; 
New  England  Telegraph  and  Telephone  Co.  v.  Boston  Termi- 
nal Co.,  182  Id.  397 ;  New  Orleans  Gas  Light  Co.  v.  Drainage 
Commissioners,  197  U.  S.  453. 

Point  XIX.  is,  that  "Said  order  imposes  a  burden  upon 
the  interstate  traffic  of  the  prosecutor -and  interferes  with  and 
impairs  its  operation  to  perform  its  duty  as  an  interstate 
carrier  of  freight  and  passengers  because: 

^^  (a)  It  requires  changes  in  the  location  or  grade  of  switches, 
side  tracks,  leads,  bridges,  yards,  structures  and  other  facilities 
and  properties  of  the  prosecutor  which  are  used  by  the  prose- 
cutor in  the  furtherance  of  its  interstate  business. 

'^(6)  It  compels  the  prosecutor  to  raise  and  expend  moneys 
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for  the  purpose  of  complying  with  said  order,  which  said 
moneys  would  otherwise  be  available  for  and  would  be  used 
by  the  prosecutor  in  the  making  of  changes  and  improvements 
which  are  essential  for.  the  purpose  of  enabling  the  prosecutor 
to  carry  on  its  interstate  business.'^ 

Whether  or  not  the  police  regulations  of  a  state  constitute 
an  unlawful  interference  with  interstate  commerce  is  distinctly 
a  question  for  the  ultimate  decision  of  the  highest  federal 
court.  The  attitude  of  that  court  upon  this  question  is  well 
expressed  by  Mr.  Justice  Gray,  delivering  the  opinion  of  the 
court  in  the  case  of  Chicago,  M.  &  St.  P.  R.  R.  Co.  v.  Solan, 
169  U.  S.  133,  137: 

"The  rules  prescribed  for  the  construction  of  railroads  and 
for  their  management  and  operation,  designed  to  protect  per- 
sons and  property,  otherwise  endangered  by  their  use,  are 
strictly  within  the  scope  of  the  local  law.  They  are  not,  in 
themselves,  regulations  of  interstate  commerce,  although  they 
control,  in  some  degree,  the  conduct  and  liability  of  those 
engaged  in  such  commerce.  So  long  as  congress  has  not  legis- 
lated upon  the  particular  subject,  they  are  rather  to  be  re- 
garded as  legislation  in  aid  of  such  commerce,  and  as  a  right- 
ful exercise  of  the  police  power  of  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons  and  corporations 
within  its  limits." 

So  long  as  this  attitude  is  maintained  by  the  federal  court 
the  doctrine  enunciated  by  it  would  gain  nothing  by  our  con- 
currence and  suffer  nothing  by  our  dissent.  We,  however, 
not  only  recognize  the  authority  but  also  concur  in  the  sound- 
ness of  the  rule  laid  down. 

Point  XX.  is,  that  "Said  order  is  in  violation  of  the  con- 
stitution of  the  State  of  New  Jersey  and  of  the  United  States, 
in  so  far  as  it  deprives  the  prosecutor  of  the  rights,  benefits, 
advantages,  privileges  and  contracts  now  possessed  by  it  with 
reference  to  the  several  leads,  switches  and  side  tracks  which 
under  said  order  are  required  to  be  destroyed  or  relocated 
and  reconstructed,  for  the  following  reasons."  Upon  this 
point  we  can  add  nothing  to  what  has  already  been  said  in 
discussing  the  scope  ^nd  dominance  of  the  police  power. 
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Point  XXI.  is,  that  "Said  order  and  the  statute  upon  which 
same  is  based  are  in  violation  of  the  constitution  of  the  State 
of  New  Jersey,  because : 

*^{a)  They  impair  the  jurisdiction  of  the  courts  of  equity 
of  the  State  of  New  Jersey  by  depriving  them  of  their  juris- 
diction over  the  regulation  of  the  use  of  easements. 

"(&)  They  impair  the  jurisdiction  of  the  courts  of  law  of 
the  State  of  New  Jersey  by  depriving  them  of  their  juris- 
diction to  compel  the  performance  of  the  duties  imposed  by 
law  upon  the  prosecutor  or  its  predecessors  in  interest." 

As  to  the  alleged  invasion  of  the  exclusive  jurisdiction  of 
the  Court  of  Chancery  to  regulate  conflicting  public  ease- 
ments, our  decision  might  well  rest  upon  the  reasoning  of 
the  opinion  of  Mr.  Justice  Kalisch,  in  this  court,  in  the  case 
of  Erie  Railroad  Co.  v.  Board  of  Public  TJtility  Commissioiir  . 
ers,  87  N,  J,  L.  438.  In  view,  however,  of  the  argument  of 
counsel,  and  the  attempt  to  distinguish  that  case  from  the 
present  one,  it  will  be  as  well  to  point  out  that  there  is  an 
essential  difference  between  the  jurisdiction  exercised  by 
Chancery  over  conflicting  public  easements  and  the  exertion 
by  the  legislature  of  its  police  power  to  avert  danger  at  rail- 
way crossings.  Under  the  inherent  power  of  the  Court  of 
Equity  all  questions  as  to  the  existence,  character,  duration 
and  priority  of  such  conflicting  easements,  together  with  their 
respective  paramountcy  or  subservience,  as  well  as  ques- 
tions of  acquiescence,  estoppel,  contribution  and  expense,  are 
considered  by  the  Court  of  Chancery,  and  are  either  adjudi- 
cated by  it  or  are  relegated  to  a  court  of  law  for  decision,  as 
the  case  may  be;  whereas,  in  the  legislative  exercise  of  its 
police  power  all  of  these  matters  are  determined  by  the 
statute,  leaving  nothing  of  a  judicial  nature  to  be  adjudicated 
by  the  statutory  tribunal  excepting  the  applicability  of  such 
legislative  scheme  to  a  given  state  of  facts,  if  it  be  found  to 
exist,  and  the  determination  thereupon  of  the  practical 
methods  of  accomplishing  the  legislative  object.  This  exer- 
cise by  the  legislature  of  its  police  power  which,  in  its  simplest 
expression,  is  illustrated  in  statutes  requiring  the  erection  of 
safety  gates,  the  posting  of  flagmen  and  the  giving  of  audible 
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signals,  long  antedated  the  adoption  of  the  constitution  of 
1844,  so  that  the  jurisdiction  of  the  Court  of  Chancery,  that 
was  confirmed  by  that  instrument,  was  not  exclusive  in  re- 
spect to  the  exercise  of  such  powers  by  the  legislature,  even 
if  the  jurisdiction  of  equity  at  any  time  was  or  could  be  exclu- 
sive as  to  such  exercises  of  this  sovereign  power,  which  is  not 
for  a  moment  admitted  even  for  the  purposes  of  argument. 

In  the  case  of  PaLmyra  v.  Pennsylvania  Railroad  Co,,  62 
N,  J.  Eg.  601,  the  contention  of  the  railroad  was  that  powers 
of  this  nature  were  so  essentially  legislative  that  they  could 
not  constitutionally  be  exercised  by  the  Court  of  Chancery 
under  legislative  authority,  which  is  the  precise  opposite  of 
the  contention  of  the  prosecutor  in  the  present  case.  The 
truth  is  that  neither  extreme  view  is  the  proper  one;  the 
correct  view  being  that  the  mixed  administrative  and  qiLasi- 
judicial  functions  to  be  performed  by  the  board  of  public 
utilities  commissioners  under  the  statute,  which  do  not,  in  a 
constitutional  sense,  properly  belong  to  either  .of  the  three 
great  departments  of  government  may,  because  of  that  cir- 
cumstance, be  lawfully  exercised  under  express  legislative 
authority  by  a  statutory  tribunal  without  infringing  upon 
the  constitution  itself  or  upon  the  prerogatives  of  the  Court 
of  Chancery.  This  principle,  although  not  this  precise  ap- 
plication of  it,  is  illustrated  in  Paul  v.  Gloucester  County, 
60  N,  J.  L,  584 ;  Moreau  v.  Freeholders  of  Monmouth,  68  Id. 
480 ;  Ross  v.  Freeholders  of  Essex,  69  Id,  291 ;  Iowa  Life 
Insurance  Co.  v.  Eastern  Mutual  Life  Insurance  Co.,  64  Id. 
340;  In  the  Matter  of  Drainage  of  Lands,  35  Id.  497;  Pal- 
myra V.  Pennsylvania  Railroad  Co.,  supra;  Eckert  v.  Perth 
Amboy  and  W.  Railroad  Co.,  66  N.  J.  Eq.  437. 

As  to  the  alleged  impairment  of  the  mandamus  power  of 
this  court,  what  has  just  been  said  as  to  the  Court  of  Chan- 
cery, measurably  covers  this  matter  also,  at  least  in  principle. 

There  is,  however,  another  doctrine  peculiar  to  the  pre- 
rogative writs  of  this  court,  viz.,  that  stated  by  Mr.  Justice 
Trenchard,  in  Newark  v.  KazinsTci,  86  N,  J.  L.  59,  to  the 
effect  that  where  this  court  may  by  its  writ  of  certiorari  su- 
pervise the  action  of  a  statutory  tribunal,  the  fact  that  such 
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tribunal  is  exercising  under  legislative  authority  powers 
similar  to  or  identical  with  those  exercised  by  this  court 
under  its  prerogative  writs,  is  a  negligible  circumstance. 
The  question  is,  however,  almost,  if  not  entirely,  academic, 
since  the  functions  exercised  by  the  statutory  board  in  this 
case  do  not  bear  the  slightest  resemblance  to  the  maddamus 
function  of  this  court. 

We  have  now  reviewed  seriatim  the  points  of  constitutional 
law  as  presented  in  the  elaborate  brief  of  counsel  for  the 
prosecutor  without  finding  that  any  of  them  requires  us  to 
declare  invalid  the  statute  of  1913  as  a  whole  or  as  to  any  of 
its  essential  features.  If  any  other  constitutional  question 
has  been  argued  by  counsel  incidentally  and  outside  of  his 
stated  points,  it  may  upon  that  account  have  escaped  our  at- 
tention, but  it  will,  nevertheless,  we  confidently  believe,  be 
found  to  be  covered  by  the  principles  we  have  discussed  and 
by  the  cases  cited  to  illustrate  them. 

The  conclusion  that  we  have  reached  from  the  foregoing 
considerations  of  all  of  the  reasons  filed  and  argued  by  the 
prosecutor,  is  that  each  of  the  orders  of  the  board  of  public 
utility  commissioners,  brought  up  by  the  two  writs  of  cer- 
iiorari  in  this  case,  should  be  affirmed,  with  costs. 


CONRAD  PETERSEN,  PLAINTIFF  AND  APPELLANT,  v. 
MAYOR  AND  ALDERMEN  OF  JERSEY  CITY,  DEFEND- 
ANT AND  APPELLEE. 

Submitted  March  16,  1916— Decided  June  20,  1916. 

1.  The  act  of  April  12th,  1915  {Pamph,  L.,  p.  470),  providinif  that 
when  a  judgment  has  been  recovered  and  where  an  execution 
thereon  has  been  returned  unsatisfied,  the  judgment  creditor  may 
apply  to  the  court  and  secure  an  order  for  execution  against  the 
salary,  &c.,  of  the  judgment  debtor,  applies  as  well  to  judgments 
recovered  and  executions  returned  prior  to  the  passage  of  the  act 
as  those  after. 
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2.   The  act  of  April  12th;  1915  (Pamph.  L.,  p.  470),  permits  of  an 
execution  against  the  salary  of  a  municipal  officer. 


On  appeal  from  the  Second  District  Court  of  Jersey  City. 
BefoVe  Justices  Garrison,  Trenchard  and  Black. 
For  the  appellant,  Lewis  Fisher  and  Abram  H.  Cornish. 
For  the  appellee,  Thomas  J,  Brogan. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  On  December  12th,  1906,  the  plaintiff  re- 
covered a  judgment  in  the  District  Court  against  Charles  G. 
Craft,  a  policeman  of  Jersey  City,  for  $91.33.  An  execution 
was  issued  thereon  and  returned  unsatisfied. 

On  August  12th,  1915,  the  plaintiff  obtained  an  order  from 
the  court  pursuant  to  the  act  of  April  12th,  1915  {Pamph. 
L.,  p.  470),  directing  that  an  execution  issue  against  the 
salary,  &c.,  of  Craft  to  the  extent  of  ten  per  centum  of  his 
salary.  Such  execution  was  duly  served  upon  Jersey  City, 
by  whom  Craft  was  then  employed.  The  city  refused  to  pay, 
and  this  suit  was  brought  in  the  District  Court  against  Jersey 
City  for  the  percentage  due.  The  learned  trial  judge  con- 
cluded that  the  statute  pursuant  to  which  the  order  was  made . 
had  no  application  where  as  here  the  judgment  sought  to  be 
satisfied  was  recovered  prior  to  the  passage  of  the  act,  and 
accordingly  rendered  judgment  for  the  defendant. 

The  first  question  presented  to  us  is:  Was  the  conclusion 
of  the  trial  judge  right  as  to  the  scope  of  the  statute  ? 

We  are  of  the  opinion  that  it  was  wrong. 

We  have  already  held  that  the  act  of  April  12th,  1915 
(Pamph.  L.,  p.  470),  providing  that  when  a  judgment  has 
been  recovered,  and  where  an  execution  thereon  has  been  re- 
turned unsatisfied,  the  judgment  creditor  may  apply  to  the 
court  and  secure  an  order  for  execution  against  the  salary, 
&c.,  of  the  judgment  debtor,  applies  as  well  to  judgments 
recovered  and  executions  returned  prior  to  the  passage  of  the 
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act  as  those  after.  Russell  v.  Mechanics'  Realty  Co,,  88  N,  J, 
L,  532. 

The  city  now  contends,  however,  that  the  statute  does  not 
permit  of  an  execution  against  the  salary  of  a  municipal 
oflBcer.    We  think  it  does. 

There  is  nothing  in  the  act  to  indicate  that  the  scope  of 
the  execution  is  so  limited.  On  the  contrary,  section  2  thereof 
(Pamph.  L,  1915,  p.  471)  provides,  among  other  things,  as 
follows : 

"It  shall  be  the  duty  of  any  person  or  corporation,  mimicipal 
or  otherwise,  to  whom  said  execution  shall  be  presented,  and 
who  shall  at  such  time  be  indebted  to  the  judgment  debtor 
named  in  such  execution,  or  who  shall  become  indebted  to 
such  judgment  debtor  in  the  future,  and  while  said  execution 
shall  remain  a  lien  upon  said  indebtedness,  to  pay  over  to 
the  officer  presenting  the  same,  such  amount  of  such  indebted- 
ness as  such  execution  shall  prescribe  until  said  execution  shall 
be  wholly  satisfied,    *    *    *." 

We  think  that  the  word  "indebtedness"  as  used  in  this 
section  plainly  refers  to  the  several  sorts  of  indebtedness  upon 
which  section  1  of  the  act  declares  the  execution  shall  become 
a  lien  and  a  continuing  levy,  namely,  "upon  the  wages,  debts, 
earnings,  salary,  income  from  trust  funds  or  profits  due  or 
to  become  due  to  said  judgment,  debtor  to  the  amount  specified 
therein,  which  shall  not  exceed  ten  per  centum  unless  the 
.income  of  said  debtor  shall  exceed  the  sum  of  one  thousand 
dollars  per  annum,  in  which  case  the  judge  may  order  a 
larger  percentage  *  *  *  *."  We  conclude,  therefore,  that 
the  statute  permits  of  an  execution  against  the  salary  of  a 
municipal  officer.  It  is  argued  that  such  intention  should 
not  be  attributed  to  the  legislature  because  theretofore  it  had 
been  the  rule  of  public  policy  to  keep  out  of  the  reach  of  credi- 
tors the  unearned  salary  of  a  debtor  for  official  service  due  to 
the  public.  Spencer  v.  Morris,  67  N.  J.  L,  500.  N"o  doubt, 
that  policy  was  based  upon  the  fact  that  the  remuneration 
incident  to  a  public  office,  as  a  rule,  is  essential  to  the  decent 
and  comfortable  support  of  the  incumbent.  SchwenJc  v. 
Wyckoff,  46  N.  J.  Eq,  560.    But  the  legislature  seems  to  have 
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given  some  consideration  to  that  fact,  for  it  will  be  observed 
that  section  1  of  the  act  limits  the  levy  to  ten  per  centum  tm- 
less  the  salary  exceeds  $1,000  per  annum,  and  further  provides 
that  only  one  execution  against  the  salary  shall  be  satisfied 
at  one  time.  But,  however  that  may  be,  it  is  not  the  func- 
tion of  the  court  to  consider  whether  this  matter  was  wisely 
determined.  That  was  a  legislative  question,  and  the  sug- 
gestion that  it  was  unwisely  determined  does  not  authorize 
us  to  withhold  from  the  language  of  the  law  as  it  was  passed 
by  the  legislature  such  import  as  it  reasonably  bears. 

The  foregoing  are  the  only  questions  argued,  and  we  have 
not  considered  any  others. 

The  judgment  of  the  court  below  will  be  reversed  and  a  new 
trial  awarded. 


EDWARD  F.  BYRNE,  RELATOR,  v.  THOMAS  L.  RAYMOND, 
MAYOR.  Ac.,  RESPONDENT. 

Submitted  March  16,  1916— Decided  June  8,  1916. 

An  appointment  by  the  city  derk  of  Newark  under  Pamph,  L,  1907, 
p.  34,  '*by  and  with  the  consei^t  of  the  board  of  aldermen  or  com- 
mon council,''  does  not  need  the  approval  of  the  mayor  to  render 
it  vaUd. 


On  rule  to  show  cause  for  a  mandamus. 

Before  Justices  Parkek,  Minturn  and  Kalisch. 

For  the  relator,  George  W.  Anderson. 

For  the  respondent,  Spaulding  Fraser. 

The  opinion  of  the  court  was  delivered  by 
Parker,  J.     The  question  relates  to  the  validity  of  the 
appointment  of  relator  as  "assistant  messenger"  in  the  office 
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of  the  city  clerk  of  the  city  of  Newark,  apd  his  right  to  draw 
salary  in  that  capacity.  The  mayor  refused  to  certify  the 
pay  warrant  and  this  proceeding  is  brought  to  require  him 
to  do  80.  The  case  turns  on  whether  or  not  the  appointment 
and  the  designation  of  salary,  made  by  the  city  clerk  and 
concurred  in  by  the  common  council,  require  the  approval 
of  the  mayor  as  an  element  of  validity. 

The  case  shows  the  following  proceedings  as  between  the 
city  clerk  and  the  council: 

"Newabk,  N.  J.,  November  5th,  1915. 
*'To  the  Honorable 

^'Common  Council  of  the 

''City  of  Newark,  N.  J.: 
"Gentlemen — Pursuant  to  law  placing  the  appointment 
of  attaches  in  the  office  of  the  city  clerk  with  that  official, 
I  hereby  appoint  Edward  F.  Byrne  as  assistant  messenger 
in  the  office  of  the  city  clerk  at  an  annual  salary  of  one 
thousand,  two  hundred  dollars  ($1,200),  payable  in  the  same 
rnanner  as  other  salaries  are  paid  and  to  take  effect  November 
15th,  1915,  and  respectfully  ask  your  concurrence. 

"Mr.  Byrne  has  passed  the  necessaiy  civil  service  exami- 
nation and  has  been  certified  to  the  city  clerk  as  one  of  three 
availables. 

"This  appointment  is  made  in  conformity  with  cliapter 
156  of  the  laws  of  1908  and  in  accordance  with  rule  7  of 
the  civil  service  commission  of  the  State  of  New  Jersey. 

"Respectfully  yours, 

"(Sgd.)  A.  Archibald. 
"Aid.  Phillips  moved  tjiat  the  communication  be  received 
and  the  action  of  the  city  clerk  concurred  in. 
"Carried." 

Relator  entered  on  the  performance  of  his  duties  and  con- 
tinued therein,  but  the  mayor,  whose  signature  to  pay  war- 
rants is  required  by  the  ordinances,  refused  to  sign  the 
warrant  for  November,  1915,  salary  on  the  ground  that  the 
concurrence  of  the  council  was  invalid  without  his  approval. 

Vol.  lxxxix.  7 
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The  appointment  was  made  under  an  act  of  1907  (Pamph. 
L.,  p.  34),  which  coneededly  applies  and  which  reads  as  fol- 
lows : 

^'It  shall  be  lawful  for  the  city  clerk  of  any  city  of  the 
first  class  of  this  state,  by  and  with  the  consent  of  the  board 
of  aldermen  or  qommon  council  therein,  to  appoint  such 
clerks  and  assistants  in  the  oflSce  of  such  city  clerk,  and  to 
increase  or  decrease  the  number  thereof  as  the  public  business 
may  require,  and  to  fix  the  salaries  of  such  clerks  and  as- 
sistants, and  the  board  of  finance  or  body  having  control  of 
the  finances  of  such  city  shall  provide  the  moneys  necessary 
to  pay  the  salaries  of  such  clerks  and  assistants." 

The  argument  for  respondent  is  that  the  "consent  of  the 
board  of  aldermen  or  common  council"  is,  or  necessarily 
implies,  a  resolution  formal  in  character,  and  that  all  reso- 
lutions, by  section  30  of  the  city  charter,  require  the  approval 
of  the  mayor.  Pamph.  L,  1857,  pp,  116,  130.  We  had  to 
depl  with  a  somewhat  similar  question  in  Hart  v.  Newark, 
80  N,  J,  L,  600,  where  the  dismissal  of  a  city  employe  by 
vote  of  a  majority  of  the  council  was  sustained  although  not 
approved  by  the  mayor.  This  was  under  section  21  of  the 
charter,  and  it  is  now  argued  that  it  does  not  apply  because 
the  phraseology  of  section  21,  requiring  the  action  of  "a 
majority  of  the  whole  number  of  the  members  of  the  council" 
points  out  the  sole  limitation  of  the  power.  We  consider, 
however,  that  the  act  of  1907  plainly  intends  the  concurrence 
of  no  more  than  the  city  clerk  and  the  council,  and  as  by 
section  2  of  said  act  all  inconsistent  legislation  is  expressly 
repealed,  section  21  of  the  charter  cannot  prevail  against 
it,  if  it  has  the  meaning  that  we  ascribe  to  it,  viz.,  that  the 
phrase  "concurrence  of  the  council"  is  the  same  sort  of  con- 
currence that  is  contemplated  in  case  of  an  appointment  by 
the  mayor  to  some  office  or  position  within  his  gift. 

There  will  be  a  peremptory  writ,  but  if  respondent  wishes 
to  preserve  the  right  of  appeal,  application  may  be  made  to 
frame  a  suitable  record  based  on  alternative  writ  and  judg- 
ment for  relator. 
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JAMES  J.  CONNGRS,  ADMINISTRATOR,  &c.,  PETITIONER, 
V.  PUBLIC  SERVICE  ELECTRIC  COMPANY,  PROSE- 
CUTOR. 

Submitted  March  16,  1916— Decided  June  8,  1916. 

1.  The  provision  of  the  Workmen's  Compensation  act  with  relation 
to  weekly  wages  being  taken  to  be  six  times  the  average  daily 
earnings  for  a  working  day  of  ordinary  length,  excluding  over- 
time, is  confined  to  cases  where  the  rate  of  wages  is  fixed  by  the 
output  of  the  employe,  and  does  not  refer  to  cases  where  he 
received  a  fixed  wage  per  day. 

2.  Where  death  results  immediately  from  an  accident,  compensation 
under  the  Workmen's  Compensation  act  should  begin  at  the  time 
of  the  death.  The  provision  of  section  13  of  the  act,  providing 
that  compensation  shall  not  begin  until  two  weeks  after  the  acci- 
dent, should  be  read  in  connection  with  section  14,  and  has  no 
application  to  cases  where  deceased  was  killed  instantly. 

3.  There  is  no  provision  in  the  Workmen's  Compensation  act  author- 
izing the  trial  court  to  fix  a  specific  day  upon  which  the  weekly 
compensation  shall  be  paid.  Where  such  a  requirement  would 
inconvenience  the  defendant  an  application  for  modification 
should  be  made  to  the  trial  court.  Such  a  requirement  is  not 
sufficient  ground  for  reversal. 

4.  Paragraph  19  of  the  Workmen's  Compensation  act  provides  that 
action  under  that  act  where  death  results  from  the  injury  shall 
be  brought  by  the  executor  or  administrator  of  deceased,  or  in 
case  there  is  none,  by  such  person  as  would  be  entitled  to 
administration. 

5.  Paragraph  12  of  the  Workmen's  Compensation  act  of  1911,  rela- 
tive to  compensation  to  be  paid  to  dependents  in  case  of  death, 
was  amended  by  the  act  of  1913  (PampK  L.,  p.  302),  and  instead 
of  specific  percentages  applied  to  specific  groups  of  dependent 
relatives,  substituted  percentages  based  on  the  varying  number 
of  actual  dependents  within  the  degrees  of  consanguinity  or  limits 
of  affinity  set  out  in  the  act.  Whether  or  not  such  persons  are 
actual  dependents  is  a  question  of  fact. 

6.  Where  an  adult  son  gave  all  his  money,  which  was  more  than 
the  value  of  his  board  and  lodging,  to  his  mother  for  the  common 
fund  of  the  family,  some  of  whom  were  themselves  working — 
Heldf  that  the  family  were  deprived  of  the  benefit  of  the  wages 
of  deceased  by  bis  death  and  all  were  actual  dependents  within 
the  meaning  of  the  act. 


On  certiorari. 

Before  JuBtices  Parker^  Minturn  and  Kalisoh. 
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For  the  prosecutor,  Leonard  J.  Tynan, 
For  the  petitioner,  Charles  M.  Egan.        • 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  This  is  a  workmen's  compensation  case.  The 
suit  is  brought  for  the  benefit  of  the  father,  mother  and  sister 
of  the  deceased,  all  of  whom  claim  to  be  dependents. 

The  first  point  made  is  that  the  court  had  no  evidence  be- 
fore it  to  justify  a  finding  that  the  wages  of  the  deceased 
were  $11.94  a  week.  There  was  such  evidence  in  the  shape 
of  a  letter  written  by  an  authorized  agent  of  the  defendant 
company  stating  that  fact.  In  addition  to  this,  it  appeared 
tliat  the  deceased  had  been  taken  on  in  one  department  at 
$1.75  a  day,  and  worked  for  six  days  a  week  in  that  depart- 
ment, and  that  he  was  afterwards  transferred  to  another  de- 
partment where  he  worked  seven  days  a  week  at  the  same  rate 
of  $1.75,  or  $12.25  a  week,  if  he  worked  steadily.  Counsel 
seems  to  rely  on  the  provision  in  the  statute  with  relation  to 
weekly  wages  being  taken  to  be  six  times  the  average  daily 
earnings  for  a  working  day  of  ordinary  length,  excluding  over- 
time, but  this  provision  is  confined  to  cases  where  the  rate  of 
wages  is  fixed  by  the  output  of  the  employe  and  does  not 
refer  to  cases  where  he  received  a  fixed  wage  per  day. 

The  next  point  is,  that  there  was  error  in  the  determina- 
tion requiring  the  compensation  to  begin  at  the  time  of  the 
death  of  the  deceased,  in  view  of  the  provision  of  section  13 
of  the  act,  that  compensation  shall  not  begin  until  two  weeks 
after  the  injury.  This  section  is  to  be  read  in  connection 
with  section  14,  which  relates  to  the  furnishing  of  medical 
attention  and  medicines,  and,  in  our  judgment,  is  confined 
to  cases  where  death  does  not  occur.  In  the  present  case  the 
deceased  was  killed  instantly,  andso  the  provision  of  holding 
up  the  compensation  for  two  weeks  has,  as  we  think,  no  ap- 
plication. 

The  third  point  is,  that  there  was  error  in  providing  that 
the  weekly  payments  should  be  made  on. Saturday  of  each  and 
every  week,  commencing  with 'the   11th   day  of  December. 
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We  know  of  no  provision  in-  the  statute  which  authorizes  the 
court  to  require  payments  to  be  made  upon  a  specific  day  of 
the  week,  but  this  question  is  comparatively  unimportant. 
If  it  were  made  to  appear  that  such  a  requirement  gave  in- 
convenience or  trouble  to  the  defendant,  in  view  of  its  system 
of  making  payments,  an  application  to  the  trial  court  would 
no  doubt  dispose  of  the  difficulty.  We  do  not  think  it  re- 
quires at  this  time  either  a  reversal  or  modification  of  the 
judgment  below. 

The  fourth  point  raises  the  question  whether  the  action  was 
properly  brought  by  the  administrator  of  the  deceased.  As 
to  this  counsel  relies  on  section  19  of  the  act,  which  provides 
that  where  no  executor  or  administrator  is  qualified,  the 
judge  shall  by  order  direct  payment  to  be  made  to  such  per- 
son as  would  be  appointed  administrator  of  the  estate  of  such 
deceased,  &c.  This  provision  of  the  act  plainly  contemplates 
the  institution  of  the  proceeding  by  the  executor  or  adminis- 
trator of  the  deceased,  where  there  is  an  executor  or  admin- 
istrator, and  if  there  is  none,  by  such  person  as  would  be 
entitled  to  administration.  There  is  an  administrator  in  the 
present  case  and  plainly  the  suit  was  properly  brought  by 
him.  See  McFarland  v.  Central  Railroad  Co.,  84  N.  J.  L. 
435. 

The  next  point  raises  the  question  whether  the  father  and 
mother  and  sister  of  the  deceased  were  actual  dependents  in 
the  sense  intended  by  the  statute.  The  trial  court  held  that 
they  were  actual  dependents,  relying  on  the  case  of  Havey  v. 
Erie  Railroad  Co.,  87  N.  J.  L.  444,  decided  by  this  court. 
That  case  was  governed  by  the  act  as  it  stood  before  the 
amendment  of  1913 ;  was  reversed  in  the  Court  of  Errors 
and  Appeals  (88  Id.  684),  and  differs  on  the  facts.  It  is 
necessary,  therefore,  to  examine  these  differences  with.  care. 
In  both  the  act  of  1911  and  in  the  amendment  of  1913,  para- 
graph 12  begins  thus : 

"In  case  of  death,  compensation  shall  be  computed,  but 
not  distributed,  on  the  following  basis: 

'*(!)  Actual  dependents." 
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They  proceed,  respectively,  thus : 


(Act  of  1911.) 

"If  orphan  or  orphans,  a 
minimum  of  25%     *     *    *. 

"If  widow  alone,  25%. 

"If  widow  and  one  child, 
40%>''  and  so  on. 


(Amendment  of  1913.) 

"For  one  dependent,  35% 
of  wages. 

"For      two       dependents, 

45%  of  wages,"  and  so  on. 

♦  «       ♦ 

"The  term  ^dependents' 
shall  apply  to  and  include 
any  or  all  the  following  who 
are  dependent  on  the  de- 
ceased at  the  time  of  his 
death,  namely,  «  ♦  ♦ 
parents      *      ♦      ♦      sisters 

♦  *  *  provided  that  de- 
pendency shall  be  presumed 
as    to      ♦      ♦      ♦      children 

under  the   age   of   18   years 

♦  ♦     ♦ » 


The  facts  in  the  Havey  case  were  that  deceased  was  a  minor, 
and  so  his  father,  the  petitioner,  was  legally  entitled  to  his 
wages  and  bound  to  furnish  support;  that  there  were  several 
minor  brothers  and  sisters,  mostly  of  tender  age.  This  court 
held  that  actual  dependency  was  a  question  of  fact,  and,  in 
applying  paragraph  12  of  the  act  of  1911,  relied  on  the  clause 
providing  for  "minor  or  incapacitated  brothers  and  sisters/' 
87  N.  J,  L,  446.  The  reversal  in  the  Court  of  Errors  and 
Appeals  went  upon  the  ground,  as  we  understand  it,  that  the 
brothers  and  sisters  were  not  legally  dependent  on  deceased, 
because  he  was  under  no  obligation  to  support  them,  and  were 
not  dependent  on  him  in  fact,  because  they  were  dependent 
upon  the  father  who  was  entitled  to  use  the  wages  of  de- 
ceased to  support  them;  so  that  the  direct  dependency  was 
upon  the  father.  "  benefit'  and  ^dependence' "  said  the  court, 
"are  not  synonymous  words;"   by  which  we  understand  that 
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benefit  does  not  necessarily  imply  dependency,  though  it  may 
be  said  to  be  an  essential  element  of  it. 

The  facts  in  the  present  case  are  quite  different,  as  well  as 
the  statute.  Instead  of  specific  percentages  applied  to  specific 
groups  of  dependent  relatives,  we  have  percentages  based  on 
the  varying  number  of  actual  dependents  within  the  degrees 
of  consanguinity  br  limits  of  afl5nity  set  out  in  the  act.  In 
the  case  at  bar,  there  is  no  question  about  the  relationship, 
but  only  as  to  actual  dependency.  The  clause  of  1911,  about 
minor  brothers  and  sisters,  is  gone,  so  the  question  of  minority 
vel  non  of  the  sister  of  deceased,  who  was  working  as  a  stenog- 
rapher, and,  as  to  whos^  age  there  seems  to  be  no  proof,  is  out 
of  the  case.  There  is  a  clause  in  the  act  of  1913  (at  p.  306) 
relating  to  "orphans  or  other  children,"  but  this  manifestly 
relates  to  children  of  the  deceased  and  not  to  brothers  or 
sisters. 

As  to  the  facts,  we  note  that  the  deceased  was  over  age,  and 
therefore  entitled  to  his  own  wages;  that  as  a  voluntary 
matter  he  turned  his  wages  into  the  family  fund ;  and  there 
was  evidence  justifying  a  finding  that  the  sister,  whether  an 
adult  or  a  minor,  received  substantial  benefit  therefrom,  of 
which  she  has  been  deprived  since  his  death.  This,  in  turn, 
justified  a  finding  that  she  was  an  actual  dependent.  We  do 
not  understand  the  decision  of  the  Court  of  Errors  and  Ap- 
peals in  the  Havey  case  to  mean  that  a  minor" sister  cannot  be 
classed  as  a  dependent  of  a  deceased  adult  brother  because 
she  has  a  father  who  is  under  obligation  to  support  her. 
Such  a  ruling  would  shut  out  the  minor  brothers  and  sisters 
in  a  case,  for  example,  where  the  father  was  incapacitated 
and  earned  nothing,  and  the  adult  brother  was  the  sole  sup- 
port of  the  family.  So,  also,  if  she  was  of  age,  her  actual 
dej>endency  is  a  pure  question  of  fact,  to  be  determined  by 
the  test  laid  down  by  the  opinion  of  this  court  in  the  case  of 
Hammill  v.  Pennsylvania  Railroad  Co.,  87  N,  J.  L.  388, 
adopted  in  the  Court  of  EiTors  and  Appeals,  88  Id,  717,  viz.: 

'^''e  understand  the  phrases  ^actual  dependent'  and  ^who 
are  dependent  upon  deceased,'  as  used  in  paragraph  13  of  the 
act  as  amended,  to  mean  relatives  in  some  degree  mentioned 
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in  that  paragraph,  who  were  being  wholly  or  to  a  substantial 
degree  supported  by  the  deceased  at  the  time  of  his  death." 
We  also  went  on  to  say  that  there  was  evidence  justifying  the 
finding  of  tliat  fact  by  the  trial  court,  and  that  is  also  the 
situation  in  this  case.  It  is  true  that  the  father  himself 
worked  and  made  $26.40  a  week,  and  the  mother  and  sister 
also  worked.  That  does  not  alter  the  situation  that  the  earn- 
ings of  tlie  deceased  went  to  the  general  support  of  the  family ; 
and  that  the  amount  he  contributed,  as  found  by  the  court 
(and  the  finding  was  supported  by  evidence),  was  more  than 
his  lx)ard  and  lodging  and  other  expenses  amounted  to.  The 
father  testified  that  deceased  gave  all  his  money  every  week 
to  his  mother,  and  that  it  was  more  than  the  cost  of  his  keep, 
so  tliat  it  was  a  legitimate  inference  that  the  family  was  de- 
riving substantial  benefit  from  the  fact  that  he  remained 
living  there  and  voluntarily  gave  all  his  wages  into  the  com- 
mon fund. 

The  other  points  made  are  covered  by  what  has  just  been 
said.    The  judgment  will  be  affirmed. 


CONSOLIDATED  GAS  AND  GASOLINE  ENGINE  COMPANY, 
APPELLEE,  V.  MICHAEL  BLANDA,  APPELLANT. 

Argued  February  15,  1916— Decided  June  10,  1916. 

lender  section  149  of  the  District  Court  act  as  amended  (Patnph,  L. 
1913,  p.  619).  a  notice  in  writing  Xo  the  clerk  that  the  party 
demands  a  venire  for  a  jury  to  try  the  cause  on  a  specified  date, 
which  was  the  return  day  of  the  summons,  is  not  operative  as 
a  general  demand  of  a  jury  trial  on  any  date  whereon  such  trial 
is  held. 


On  appeal  from  the  District  Court. 

Before  Justices  Parjcer,  Mintubn  and  Kalisch. 
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The  opinion  of  the  court  was  delivered  by 

Pabkeb,  J,  This  appeal  is  submitted  on  briefs,  but  we 
have  the  brief  only  of  appellant.  The  question  raised  is 
whether  the  court  below  erred  in  refusing  appellant,  de- 
fendant, a  jury  trial.  Appellant  was  entitled  to  such  jury 
trial  if  a  proper  demand  was  made  in  due  season.  The  record 
shows  that  the  summons  was  returnable  December  1st,  and 
duly  served;  that  demand  for  jury  was  made  by  defendant 
with  deposit  of  jury  fees  on  November  30th;  on  December 
1st,  the  return  day,  there  was  an  adjournment  until  December 
8th,  at  which  time  trial  was  had  without  jury  against  de- 
fendant's objection. 

The  point  argued  in  appellant's  brief  is  that  by  section  149 
of  the  District  Court  act,  a  demand  for  jury  trial  is  in  time 
if  made  at  least  two  days  before  the  time  fixed  for  the  trial, 
and  that  December  8th  was  "the  time  fixed  for  the  trial." 
To  this  we  agree.  Formerly  the  demand  was  suflBcient  if  made 
one  day  before  the  time  fixed  for  the  trial.  Pamph,  L.  1898, 
p.  613.  This  was  altered  to  two  days  in  1903.  Pamph,  />., 
p.  505.  In  1905,  a  further  act  was  passed  relating  mainly  to 
landlord  and  tenant  proceedings  but  entitled  as  a  supplement 
to  the  District  Court  act  {Pamph.  L.,  p.  493),  the  fourth 
section  of  which  provided  that  in  any  proceedings  had  by 
virtue  of  the  act  to  which  it  was  a  supplement,  the  court 
should  try  the  case  without  jury  unless  demand  was  made  at 
least  one  day  before  the  return  day  of  the  summons.  This 
section  was  treated  as  applicable  to  District  Court  proceed- 
ings generally,  in  several  cases.  Wa}n/ui  v.  Newton,  82  K. 
J.  L.  290  and  cases  cited  on  page  291.  The  distinction  be- 
tween the  phrases  "return  day  of  the  summons"  and  "time 
fixed  for  the  trial"  is  obvious.  Still  later,  the  legislature 
limited  this  section  by  amendment  to  landlord  and  tenant 
cases  only,  and  revived  section  149  as  to  other  cases.  Pamph. 
L.  1913,  p.  618.  That  section  accordingly  controls,  and  we 
are  clear  that  the  phrase  "day  fixed  for  the  trial"  ifieans  the 
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return  day  of  the  summons  if  trial  be  then  had,  or  any  later 
day  to  which  the  trial  may  be  adjourned  and  on  which  it 
is  actually  held.  So  that  appellant's  demand  for  a  jury  was 
not  out  of  time  because  of  being  made  only  one  day  before 
return  of  the  summons,  in  view  of  the  fact  that  the  trial  was 
adjourned  to  a  later  date  at  least  two  days  subsequent  to  the 
demand. 

This,  however,  does  not  help  the  appellant,  because  the  de- 
mand was  not  of  a  jury  trial  generally,  but  was  limited  by 
its  terms  to  a  specific  date,  to  wit,  the  return  day  of  the 
summons,  and  this  seems  to  be  the  reason  for  its  rejection  by 
the  court.  The  transcript  shows  that  on  December  8th,  when 
the  case  was  moved,  the  following  colloquy  took  place : 

Mr.  Weinberger — I  move  at  this  time,  your  honor,  that  we 
be  given  the  privilege  to  try  this  case  by  a  jury  in  view  of 
the  fact  that  we  have  conformed  to  section  149  of  the  District 
Court  act  which  provides  that  a  trial  by  jury  may  be  had 
any  time  before  the  fixed  trial  day  by  giving  two  days'  notice 
in  writing  to  the  clerk  accompanied  by  the  regular  amount 
required  by  law  for  the  empanelling  of  a  jury.  The  notice 
was  served  and  filed  with  the  clerk.  The  notice  was  not  filed 
by  the  clerk  of  our  district  court,  but  was  left  with  him. on 
the  thirtieth  day  of  November,  1915. 

The  Court — And  that  is  the  notice  ?    (Designating  a  paper.) 

Mr.  Weinberger — Yes,  sir. 

The  Court — Let  the  stenographer  copy  the  notice  into  his 
record. 

(The  notice  is  as  follows:) 

"To  Thomas  M,  Bustard,  Cleric  of  the  Passaic  District  Court: 

"You  will  hereby  take  notice,  that  the  undersigned  attorneys 
of  the  defendant  demand  and  you  are  hereby  required  to  issue 
a  venire  of  twelve  men  to  hear  the  issue  in  the  above  entitled 
matter  on  Wednesday,  the  first  day  of  December,  nineteen 
hundred  and  fifteen. 

"Dated,  November  29th,  1915. 

^^EINBERGER  &  WEINBERGER, 

"Attorneys  of  Defendant/' 
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Mr.  Weinberger — I  would  like  to  have  it  noted  also  on 
the  record  that  this  case  was  an  adjourned  ease  from  the  first 
day  of  December  until  to-day,  the  eighth. 

The  Court — The  court  denies  your  motion  because  you  have 
not  given  the  notice  required  by  statute. 

If  the  trial  had  been  held  on  December  1st,  it  is  manifest 
that  the  court  would  not  have  committed  error  in  trying  the 
ease  without  jury,  because  the  two  days'  notice  had  not  been 
given.  Condon  v.  Royce,  68  N.  J,  L.  222,  is  a  case  predicated 
on  this  section  as  it  stood  before  1898,  but  its  reasoning  is 
applicable.  Now  there  is  nothing  in  the  record  to  show  a 
demand  for  a  jury  at  any  stage  of  the  case,  except  the  notice 
to  the  clerk,  and  the  request  on  December  8th.  The  latter 
was  of  course  too  late.  The  former,  if  sufficient  as  a  demand 
at  all,  was  by  its  express  terms  limited  to  a  jury  trial  on 
December  1st  and  did  not  relate  to  any  other  date,  so  that 
in  order  to  hold  that  the  District  Court  committed  legal  error 
in  refusing  a  jury  on  December  8th,  it  would  be  necessary  to 
gay  that  this  notice,  although  invalid  as  a  demand  for  a  jury 
trial  on  December  1st,  operated  as  a  general  demand  of  jury 
trial  on  any  date  to  which  such  trial  might  be  adjourned. 
We  are  unwilling  to  take  that  view.  The  normal  and  usual 
method  of  trial  in  a  small  cause  court  or  District  Court  is 
without  a  jury.  Either  party  is  entitled  to  a  jury,  but  he 
must  ask  for  it,  or,  as  held  by  a  number  of  cases,  his  right 
is  waived.  Originally  the  procedure  was  perfectly  simple  and 
informal,  viz.,  to  state  to  the  court  either  orally  or  in  writing, 
that  the  party  demands  a  jur}^  No  written  notice  was  re- 
quired until  the  amendment  of  1903,  page  505.  See  Gen, 
Stat.,  p.  1221,  §  38;  Gen.  Stat,  p.  1251,  pi  198;  Gen.  Stat.^ 
p.  1871,  §  33;  Comp.  Stat,  p.  2992,  §  33.  By  the  act  of 
1905  the  court  was  deprived  of  power  to  call  a  jury  unless 
demand  was  made  at  least  one  day  before  the  return  of  the 
summons,  and  this  regulation  was  held  constitutional.  Hay- 
thorn  V.  Van  Keuren,  79  N.  J.  L.  101.  Then  in  1913,  as  we 
have  seen,  the  legislature  went  back  to  section  149,  which 
requires  a  demand  to  be  made,  and  notice  thereof  to  be  given 
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to  the  clerk  at  least  two  days  exclusive  of  Sundays  and  holi- 
days, before  the  time  fixed  for  the  trial,  and  prepayment  of 
fees;  failing  which,  the  demand  shall  be  deemed  to  be  waived. 
We  find  no  such  demand,  but  only  notice  of  a  demand  (in- 
effective because  out  of  time)  that  a  venire  issue  to  try  the 
case  on  December  Ist.  The  court  was  not  required  to  treat 
this  as  applicable  to  any  subsequent  date,  and  in  the  absence 
of  any  repetition  of  it  was  entitled  to  regard  the  right  to  a 
jury  trial  as  thereafter  waived. 

Xo  other  ground  of  appeal  being  urged,  the  judgment  will 
be  aflBrmed. 


LONG    DOCK   COMPANY,   PROSECUTOR,   v.    STATE   BOARD 
OF  ASSESSORS  ET  AL. 

Argued  November  4,  1915 — Decided  June  10,  1916. 

1.  On  a  valuation  of  railroad  property,  brought  before  the  Supreme 
Court,  it  was  the  duty  of  that  court  to  examine  the  evidence  and 
reverse  the  valuation  of  the  state  board  in  case  of  palpable  error, 
hence,  when  that  was  done  and  the  Supreme  Court  directed  a  re- 
assessment, it  was  proper  that  further  testimony  on  valuations 
should  be  taken. 

2.  In  valuing  property  of  a  railroad  company,  including  all  of  its 
terminal  yard  and  water  front,  property  adjoining  its  main  stem, 
and  land  used  for  car  storage  and  similar  railroad  purposes,  it 
is  proper  to  consider  the  increased  value  imparted  to  the  several 
parcels  by  their  assemblage  into  a  connected  whole  appropriate 
to  a  raUroad  terminal. 

3.  Land  uuder  water,  owned  by  a  taxpayer,  may  be  joined  to  the 
upland  for  assessment  or  segregated  into  separate  tracts  in  the 
discretion  of  the  assessors. 

4.  If  a  right  to  reclaim,  not  exercised,  exists,  it  may  be  regarded 
as  an  increment  of  value  to  the  shoreward  property. 

5.  The  element  of  adjacency  or  proximity  or  accessibility  to  tide- 
water may  extend  within  reasonable  limits,  more  or  less  indefi- 
nitely inland,  as  an  element  of  value,  as  where  questions  of  con- 
venient storage  are  involved,  the  situation  with  regard  to  tide- 
water and  accessibility  then  becomes  important. 

6.  In  valuing  property  of  a  railroad  company,  including  all  of  its 
terminal  yard  and  water-front  property,  other  property  adjoining 
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its  main  stem  and  land  used  for  ear  storage  and  similar  railroad 
purposes,  or  other  property  similarly  situated,  may,  for  purposes 
of  comparison,  be  considered  by  the  assessors  in  arriving  at  a 
valaatioc  thereof,  it  being  impossible  to  secure  identical  condi- 
tions, and  substantially  similar  conditions .  being  all  that  is 
required. 

7.  In  assessing  such  property,  cost  of  reproduction  is  a  proper  ele- 
ment to  consider. 

8.  The  claim  that  the  railroad  franchise  was  included  in  the  valu- 
ation of  the  board — Held  not  supported  by  the  evidence. 

9.  In  assessing  property,  including  all  the  terminal  yard  and  water- 
front property  of  a  railroad,  other  property  adjoining  its  main 
stem,  and  land  used  for  car  storage  and  similar  railroad  pur- 
poses, a  rule  of  valuing  railroad  property  where  railroading  was 
unprofitable  at  or  below  ordinary  values,  and  where  railroading 
is  profitable  at  more  than  such  ordinary  values,  is,  if  applied  to 
all  railroad  property,  a  uniform  rule  under  the  constitutional 
requirement 

10.  The  fact  that  neighboring  property  is  valued  at  less  than  true 
value  does  not  entitle  a  railroad,  whose  property  is  assessed  at  its 
true  value,  to  have  its  valuation  lessened  on  account  of  the 
undervaluation  of  its  neighbor's  property. 

11.  In  assessing  property.  Including  all  of  the  terminal  yard  and 
water-front  property  of  a  railroad,  the  admission  of  evidence  of 
the  valuation  of  terminal  properties  of  other  railroads  as  a  cri- 
terion, while  irregular,  was  harmless,  the  finding  being  supported 
mrithout  that  evidence. 

12.  Under  the  provision  of  section  13  of  the  Railroad  Tax  act,  which 
provides  that  if  it  shall  appear  that  any  assessment  is  excessive 
or  insufficient,  the  court  may  reduce  it  or  increase  it,  or  refer  it 
back  to  the  board  of  assessors,  it  is  optional  with  the  Supreme 
Court  as  a  matter  of  judicial  discretion  to  send  back  excessive 
valuations  or  to  make  such  revaluations  itself. 

13.  The  extension  of  the  pier  line  in  the  Hudson  river  in  the  year 
*        1913  did  not  confer  a   title  to  the  land  under  water  between 

the  old  pier  and  new  pier  lines  until  it  was  reclaimed. 

14.  An  increase  of  approximately  seventy-five  per  cent,  of  the  addi- 
tional area  valued  as  upland,  for  the  mere  privilege  of  reclaim- 
ing !«nd  under  water — Held  unreasonable. 


On  four  writs  of  certiorari  to  review  the  reassessment  of 
"second  class''  railroad  property  for  the  year  1911,  and  the 
afisessment  of  the  same  property  for  the  years  1912,  1913  and 
1914,  respectively. 

Before  Justices  Parker,  Minturn  and  Kaltsch. 
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For  the  prosecutor,  Robert  J,  Bain  (Gilbert  Collins  and 
George  S,  Hobart  on  the  brief). 

For  the  defendants,  John  R,  Hardin. 

The  opinion  of  the  court  was  delivered  by 

Parker^  J.  The  assessments  for  all  the  years  mentioned 
relate  to  precisely  the  same  property  with  the  exception  of 
1914.  Generally  speaking,  the  property  includes  all  of  the 
terminal  yard  and  water  front  at  Harsimus  in  Jersey  City 
as  used  by  the  Erie  Railroad  Company,  and  other  property 
adjoining  the  main  stem  in  lower  Jersey  City,  also  at  the 
west  end  of  the  tunnel  and  cut,  and  land  used  for  car  storage 
and  similar  railroad  purposes  on  and  adjoining  the  Hacken- 
sack  meadows. 

The  valuation  fixed  by  the  state  board  for  1911  was  brought 
before  the  Supreme  Court  on  certiorari  and  was  there  aflBrmed. 
85  N,  J,  L.  536.  On  review  in  the  Court  of  Errors  and  Ap- 
peals it  was  reversed  (86  Id.  693),  and  that  court  held  dis- 
tinctly that  it  was  the  duty  of  the  Supreme  Court  to  examine 
the  evidence  and  reverse  in  case  of  "palpable  error''  ap- 
pearing. The  reversal  in  the  Court  of  Errors  and  Appeals 
went  on  the  ground  that  all  the  evidence  appearing  in  the 
case  showed  a  lower  valuation,  and  that  the  state  board  were 
not  entitled  to  use  their  "personal  knowledge*'  of  values  as 
a  basis  of  a  finding  while  refusing  to  state  or  be  examined 
and  give  testimony  as  to, what  that  knowledge  was  and  how 
they  acquired  it. 

The  case  was  remitted  to  the  Supreme  Court  and  that  court 
then  directed  a  reassessment  with  leave  to  take  further  tes- 
timony on  valuations.  When  the  matter  was  again  opened 
before  the  board,  prosecutor  objected  to  further  testimony, 
and  now  makes  the  point  that  it  was  inadmissible.  So  to 
hold  would  be  to  overrule  the  express  direction  of  this  court 
which  appears  to  have  been  made  in  obedience  to  the  plain 
intent  of  the  opinion  in  the  Court  of  Errors  and  Appeals  and 
it  would  have  been  error  if  the  assessors  had  excluded  it. 
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This  point  being  settled,  counsel  have  so  arranged  the  evi- 
dence by  various  stipulations  that  we  consider  all  four  years 
on  the  same  evidence,  except  that  in  1914  there  was  an  in- 
crease in  water  front  valuations  because  of  extension  of  the 
pier  line  by  the  war  department,  which  must  be  dealt  with 
separately. 

There  are  certain  legal  points  which  may  as  well  be  dealt 
with  first,  so  as  to  lay  a  foundation  for  consideration  of  the 
facts. 

It  is  first  asserted  that  the  valuations  generally  were  as- 
certained and  fixed  by  the  application  of  an  arbitrary  mutiple. 
This  appeared  to  be  a  fact  when  the  1911  case  was  before 
the  Court  of  Errors  and  Appeals.  It  is  explained  more  or 
less  satisfactorily  now.  Two  of  the  commissioners,  Messrs. 
Becord  and  Hendrickson,  took  the  stand  as  witnesses.  Both 
swore  and  most  credibly,  to  long  study  and  experience  in 
appraising  this  class  of  property.  They  qualified  as  ^^experts" 
in  the  legal  sense  because  of  this  special  study.  There  were 
three  principal  questions  to  be  practically  treated:  (1)  What 
was  the  value  of  the  various  parcels  per  se  for  average  busi- 
ness or  other  purposes?  (2)  Did  they  have  any  greater  value 
for  railroad  purposes  irrespective  of  railroad  franchise,  and  if 
so,  how  much?  (3)  In  connection  with  (2),  was  any  greater 
value  imparted  to  them  because  assembled  into  a  connected 
whole  appropriate  to  a  railroad  terminal,  and  if  so,  what? 
Both  Messrs.  Eecord  and  Hendrickson,  as  their  testimony 
seems  to  indicate,  testified  from  experience  to  the  increment 
of  value  due  to  assembling  and  availability  for  special  use. 
It  is  now  argued  that  such  an  element  of  value  cannot  be 
considered,  and  the  United  States  Supreme  Court  case  of 
ITew  Yorle  City  v.  Sage,  36  U,  S.  25,  is  relied  on.  But  we 
a^ee  with  counsel  for  defendants  that  it  is  not  on  the  point, 
for  it  is  a  condemnation  case  and  relates  to  the  value  of 
an  outside  tract  before  assemblage,  a  very  different  thing 
from  an  integral  part  after  assemblage.  It  is  elementary 
that  in  combining  two  or  more  tracts  of  land  for  a  purpose 
requiring  both  or  all  together,  the  value  of  the  whole  may 
well  be  more  than  the  total  of  the  parts  separately.    So  Chief 
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Justice  Beasley,  in  effect,  said  in  Central  Railroad  Co,  v. 
State  Board  of  Assessors,  49  N,  J,  L.  1,  If  the  mutiple  is 
in  fact  arbitrary,  of  course  it  is  presumably  erroneous,  but 
if  the  evidence  indicates  that  it  is  based  on  a  reasonable  con- 
sideration of  facts,  it  is  not  made  arbitrary  because  it  happens 
to  be  a  mathematical  constant.  See  Wayne  Township  v. 
Laflin  &  Rand  Co.,  76  Id,  175. 

Xext  it  is  insisted  that  the  lands  under  water  should  have 
been  joined  to  the  upland  for  assessment  and  not  segregated 
into  separate  tracts.  The  answer  is  that  if  the  lands  under 
water  are  owned  by  the  taxpayer,  either  method  is  allowable 
and  some  discretion  must  be  accorded  to  the  board.  Jersey 
City  V.  Board,  73  N,  J,  L,  164,  166;  S,  C,  75  Id,  571;  Long 
Dock  Co,  V.  Board,  87  Id.  22.  If  it  is  owned  land,  whether 
under  water  or  not,  it  is  assessable  as  such;  but  if  only  a 
right  to  reclaim  not  exercised,  it  may  be  regarded  as  an  in- 
crement of  value  to  the  shoreward  property.  Ibid.  This 
will  appear  presently  in  connection  with  the  extended  pier 
line  questions. 

The  next  point  is  numbered  IV.,  and  is  a  complaint  of 
double  increment  because  both  upland  and  riparian  lands  were 
valued  as  adjacent  to  tidewater.  We  fail  to  see  why  the 
element  of  adjacency  or  proximity  or  accessibility  to  tide- 
water may  not  extend  within  reasonable  limits,  more  or  less 
indefinitely  inland  as  an  element  of  value.  Where  questions 
of  convenient  storage  and  transportation  are  involved,  situa- 
tions with  regard  to  tidewater  and  accessibility  thereto  become 
of  great  importance. 

Point  V.  is  covered  by  what  has  been  said  under  the  second 
point  herein  discussed. 

Point  VI.  is,  that  the  valuation  is  based  in  whole  or  part 
on  the  value  of  other  lands  not  similarly  situated.  The  practi- 
cal complaint  is  that  lands  in  the  "business"  section  of  Ho- 
bokep  and  Jersey  City  were  considered.  We  fail  to  see  why, 
for  purposes  of  comparison,  all  the  land  in  lower  Jersey  City 
and  Hoboken,  should  not  be  considered.  It  is  impossible  to 
secure  identical  conditions.  What  is  looked  for  is  substantially 
similar  conditions.    There  is  at  least  enough  similarity  along 
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this  water  front  to  justify  a  comparison  of  values.  Packard 
V.  Bergen  Neck  Railway  Co.,  54  N,  J.  L.  553;  Manda  v. 
Orange,  82  Id.  686,  688. 

VII.  Cost  of  reproduction.  That  this  is  properly  an  ele- 
ment to  consider  we  think  needs  no  argument. 

VIII.  brings  up  the  real  point,  viz.,  that  the  valuation  fixed 
])y  the  board  is  inseparably  connected  with  the  franchise. 
The  board  says  in  effect  that  it  is  not,  and  we  think  prosecutor 
lias  failed  to  show  the  contrary.  This  is  a  great  terminal 
property  opposite  New  York  City,  and  which,  while  in  fact 
connected  with  the  Long  Dock  railroad,  might  be  connected 
with  any  other  railroad  now  operating  from  the  Jersey  side, 
or  that  might  be  organized  so  to  operate.  If  the  Erie  Railroad 
Company  should  go  out  of  business,  it  could  be  used  for  a 
terminal  connecting  with  all  the  railroads  terminating  be- 
tween Communipaw  and  Weehawken.  Taken  by  itself  it  is 
a  great  unified  tract  with  deep  water  in  front  and  railroad 
communications  behind.  We  think  it  is  idle  to  argue,  as  do 
prosecutor's  experts,  that  it  is  to  be  split  into  two,  or  three, 
or  four  or  more  zones,  each  to  be  valued  separately.  Every 
part  of  this  main  tract  depends  for  its  value  in  some  measure 
on  evpry  other  part.  There  are  tracts  of  land  elsewhere  that 
are  worth  more  when  cut  up  into  building  lots,  and  there 
are  also  tracts  worth  more  because  assembled  and  peculiarly 
adaptable  to  business.    This  is  one  of  the  latter  class. 

Point  IX.  is,  that  the  valuations  were  not  made  under  a 
uniform  rule,  as  required  by  the  constitution.  This  is  predi- 
cated on  the  testimony  of  Mr.  Record,  one  of  the  board,  that 
as  a  matter  of  practice  they  valued  railroad  property  where 
railroading  was  unprofitable,  at  or  below  ordinary  values  of 
adjacent  property,  and  where  railroading  is  profitable,  at  more 
than  such  ordinary  values.  We  are  not  at  present  concerned 
with  the  practical  fairness  of  this  method,  but  only  with  the 
uniformity  of  the  rule.  Manifestly,  if  applied  to  all  railroad 
property,  it  is  uniform,  and  we  think  it  is  quite  conceivable 
that  property  affected  by  a  railroad  use  is  more  valuable  in 
some  localities  than  in  others.  The  test  is,  whether  it  is 
valued  as  railroad  property  and  by  uniform  rules  applicable 
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tliereto.  If  the  argument  on  this  point  is  sound,  the  valuation 
of  all  railroad  property  in  the  state  should  be  fixed  by  as- 
certaining its  value  for  general  purposes,  and  adding  some 
fixed  increment  for  railroad  use;  a  proceeding  which,  on  ac- 
count of  its  arithmetical  character,  would  undoubtedly  result 
in  much  false  valuation.  This  is  not  the  uniformity  con- 
templated by  the  constitution. 

The  tenth  point  is,  that  "The  assessments  were  made  at  a 
rate  in  excess  of  the  rate  of  ass^sment  upon  property  of  like 
character  and  similarly  situated  and  were  not  in  the  same 
relative  proportion  of  true  value  as  that  by  which  other 
property  in  the  same  taxing  district  was  assessed,  and  said 
assessments  are  in  excess  of  and  disproportionate  to  the  as- 
sessments placed  upon  the  property  of  other  owners  in  said 
taxing  district  and  of  owners  of  the  same  class  of  property 
contributing  to  the  common  burden  of  taxation."  This  point, 
when  developed,  amounts  to  this — that  the  railroads  are  as- 
sessed at  what  the  board  considered  "true  value"  whereas 
private  lands  in  the  neighborhood  were  assessed  at  varying 
percentages  less  than  true  value.  The  argument  is  that  the 
assessments  on  railroad  land  in  Jersey  City  are,  to  use  the 
language  of  the  brief,  "not  in  the  same  relative  proportion 
of  true  value  as  that  by  which  other  property  in  the  same 
taxing  district  was  assessed."  The  inference  is  that  if  other 
property  was  undervalued,  railroad  property  should  also  have 
been  undervalued  to  the  same  extent.  We  know  of  no  au- 
thority for  this  rule,  and  counsel  cite  none.  On  the  con- 
trary, the  language  of  the  constitution,  of  the  statutes  and 
of  the  cases  has  been  uniform  in  reiterating  the  true  value 
rule.  It  is  true  that  local  assessors  often  adopted  in  practice 
a  sort  of  undervaluation  rule,  substantially  uniform  for  a 
taxing  district,  and  this  while  illegal  would  work  no  practical 
injustice  if  uniformly  applied  throughout  the  county  and 
state,  but  it  was  not,  and  advantage  was  taken  of  it  to  evade 
the  just  apportionment  of  county  and  other  taxes  affecting 
more  than  one  district.  It  was  to  remedy  this  that  the 
county  tax  board  legislation  was  adopted,  which,  among  other 
things,  provided  for  equalization  of  valuations  as  between  in- 
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dividuals  and  also  taxing  districts.  Pamph.  L.  1906,  p.  210; 
Comp.  Stat.,  p.  5115  et  seq.  Valuation  at  true  value  was 
laid  down  by  section  2  as  the  primary  and  fundamental  duty 
of  the  board.  The  same  rule  is  laid  down  in  the  Railroad 
Tax  act.  Comp.  Stat,,  p,  5264,  pJ,  447.  If  the  legislature 
has  provided  no  machinery  enabling  a  railroad  whose  property 
is  assessed  at  true  value  to  compel  the  undervaluation  of 
neighboring  property  to  be  raised  to  its  true  value,  the  propo- 
sition to  lower  the  railroad  value  may  appeal  to  a  sense  of 
fairness,  but  is  not  legally  sound.  Central  Railroad  Co.  \\ 
Board,  49  N.  J.  L.  19. 

The  eleventh  point  in  the  brief  raises  certain  questions  of 
evidence. 

(a)  The  sale  price  of  other  lands  in  the  neighborhood  not 
similar  as  to  conditions.  This  is  covered  by  what  has  already 
been  said  under  point  VI. 

(h)  That  the  valuation  of  the  Pennsylvania  and  Lacka- 
wanna terminals  was  admitted  as  a  criterion.  The  fact  that 
they  were  valued  by  the  board  was  admissible  as  a  basis  for 
the  qualifications  of  Messrs.  Hendrickson  and  Record  as  wit- 
nessed. Assuming  the  irregularity  of  the  amount  of  valuation 
as  a  criterion,  it  was  something  of  which  the  board  necessarily 
had  personal  knowledge.  Their  finding  is  fully  supportable 
in  this  court,  except  as  hereafter  noted,  without  that  evidence. 
We  consider  the  error,  if  error  there  was,  harmless. 

(c)  Evidence  that  Harrison  Williams  represented  the  Erie 
Railroad  Company,  identified  for  the  purposes  of  this  case  witli 
the  Long  Dock  Company,  prosecutor,  and  that  he  assented 
to  the  valuation  of  1911.  We  do  not  find  it  necessary  to  con- 
sider this  evidence  either.  Of  course  the  fact  was  fully  within 
the^  knowledge  of  the  board.  We  incline  to  think  that  when 
Mr.  Williams  was  more  or  less  formally  accredited  to  the 
board  as  an  agent  of  prosecutor  specially  interested  with  the 
conduct  of  its  real  estate  and  taxation  matters,  he  was  at 
least  held  out  as  empowered  to  deal  with  those  matters  in 
such  a  way  as  to  bind  his  principal,  and  that  admissions  by 
him  in  the  course  of  negotiation  and  discussion,  not  made 
without  prejudice,  would  be  competent  evidence.     We  have 
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ourselves  not  considered  them  in  ascertaining  whether  there 
was  palpable  error  in  the  findings  of  the  board. 

This  brings  us  to  the  question  of  the  suflBciency  of  the  evi- 
dence to  support  the  valuations  of  the  respective  parcels  of 
land,  which  are  discussed  in  detail  under  point  I.  of  prosecu- 
tor's brief.  Our  duty  in  this  regard  is  pointed  out  in  section 
13  of  the  Railroad  Tax  act  of  1888,  as  expounded  by  the 
Court  of  Errors  and  Appeals  in  Long  Dock  Co.  v.  State 
Board,  86  N,  J,  L.  592,  594.  It  appears  to  be  different  from 
the  duty  existing  under  the  act  of  1884,  as  viewed  by  Chief 
Justice  Beasley  in  the  Central  Railroad  Case,  49  Id,  (at 
pp.  3,  4).  The  requirement  that  "if  it  shall  be  made  to 
appear  that  any  assessment  is  *  *  *  excessive  or  in- 
sufficient, the  court  shall  correct  the  same  *  *  *  and 
reduce  or  increase  it  as  may  be  just,  or  refer  it  back  to  the 
board  of  assessors,"  makes  it  optional  with  this  court  as  a 
matter  of  judicial  discretion  to  send  back  valuations  deemed 
excessive  for  revaluation,  or  itself  make  such  revaluation. 
The  general  inadvisability  of  this  court  resolving  itself  into 
a  reviewing  board  of  tax  valuation  is  pointed  out  by  Chief 
Justice  Beasley  in  the  Central  railroad  case  last  cited.'  But 
this  litigation  has  been  before  the  courts  for  several  years  and 
ought  to  be  settled  so  far  as  an  ascertainment  of  facts  can 
settle  it.  Accordingly,  we  have  examined  the  evidence  bearing 
on  the  several  parcels  of  land  assessed,  and  finding  that  in 
some  cases  they  are  palpably  excessive,  have  ourselves  fixed 
what  we  deem  a  reasonable  valuation  in  view  of  the  principles 
above  enunciated.  We  subjoin  a  list  of  the  tracts  and  our 
findings  on  the  valuations  thereof  imposed  by  the  board.  So 
far  as  the  valuations  of  the  board  are  herein  held  excessive, 
they  will  be  reversed  and  revalued  in  our  judgment  according 
to  the  figures  stated;  otherwise  the  assessment  will  be  af- 
firmed. 

There  was  an  additional  value  placed  by  the  board  on  the 
water  front  tracts  for  1914  because  of  the  extension  of  the 
pier  line  in  the  Hudson  river  in  1913.  This  did  not  confer 
a  title  to  the  land  under  water  between  the  old  and  new  pier 
lines,  until  the  land  is  reclaimed.    Long  Dock  Co.  v.  Board, 
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supra.  It  was  further  held  in  that  case,  that  the  addition, 
if  any,  to  the  value  of  the  upland  should  be  taxed  with  the 
upland.  The  board  undertook  to  add  to  the  upland  value 
what  amounted  to  one  dollar  per  square  foot  of  the  area 
included  between  the  old  and  new  pier  lines.  Whether  any 
increase  in  the  upland  value  is  supportable  on  the  evidence, 
we  think  is  doubtful ;  but  we  are  in  no  doubt  that  an  increase 
approximately  equal  to  seventy-five  per  cent,  of  the  additional 
area  valued  as  upland,  for  a  mere  privilege,  is  out  of  all 
reason,  and  as  there  is  nothing  before  us  as  a  proper  basis 
for  the  valuation  of  the  increment,  if  any,  the  amount  of 
increase  on  this  account  will  go  back  to  the  board.  This 
results  in  a  reversal  of  the  1914  tax  on  all  water  front  prop- 
erties affected,  irrespective  of  the  general  revaluations  placed 
by  us  on  some  of  them,  which  form  a  basis  for  the  1914  value 
to  which  may  be  added  the  increment  for  pier  line  extension 
if  any. 


CHARLES  A.  Mccormick,  relator,  v.  the  city  of  new 

BRUNSWICK,  respondent. 
Submitted  March  16,  1916— Decided  June  8,  1916. 

1.  The  writ  of  mandUmus  will  ordinarily  not  be  awarded  when  such 
award  will  create  disorder  or  confusion,  or  injuriously  aflfect  the 
rii^hts  o\  third  persons. 

2.  The  questions  raised  in  this  case  being  such  as  should  have  been 
raised  promptly  by  a  writ  of  certiorari  attacking  a  contract  for  a 
public  improvement — Held,  that  mandamus  to  assess  the  expense 
of  such  improvement  should  be  denied  where  it  appeared  that  it 
would  involve  a  determination  as  to  the  legality  of  the  contract 
after  the  improvement  was  completed  and  the  contract  price  paid. 


On  demurrer  to  return  to  an  alternative  writ  of  mandamus. 
Before  Justices  Parkeb,  Minturn  and  Kalisch. 
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For  the  relator,  Theodore  Strong, 
For  the  respondent,  Freeman  Woodbridge, 

The  opinion  of  the  court  was  delivered  by 

Parkek,  J.  The  writ  calls  upon  the  respondent  to  pro- 
ceed according  to  the  city  charter  to  assess  the  costs  and  ex- 
penses of  opening  a  new  street  specifically  described,  or  to 
show  cause  to  the  contrary.  The  facts  deducible  from  the 
writ  and  the  return  indicate  that  the  land  for  the  street  was 
acquired  and  the  street  itself  was  actually  opened  in  a  man- 
ner that  seems  plainly  irregular;  but,  notwithstanding  this, 
we  do  not  think  the  relator  is  entitled  to  this  extraordinary 
remedy. 

The  relevant  facts  are,  that  in  June,  1913,  council  passed 
an  ordinance  to  open  the  street  in  question,  and  for  that  pur- 
pose to  acquire  the  necessary  land,  and  directing  the  commit- 
tee on  streets  to  n^otiate  with  the  owner  for  the  same;  and 
that  the  cost  and  expense  of  the  improvement  be  assessed, 
collected  and  appropriated  according  to  the  provisions  of  the 
city  charter.  The  ordinance  was  vetoed  by  the  mayor,  but 
passed  over  his  veto,  and  the  committee  on  streets  proceeded 
to  negotiate  with  the  owner  of  the  land,  named  Jelin,  who 
owned  the  entire  block  through  which  the  street  was  to  r\m. 
The  result  of  this  negotiation  was  a  written  agreement  be- 
tween Jelin  and  the  city,  whereby  Jelin  undertook  to  convey 
the  necessar}'  land  to  the  city  by  warranty  deed  free  of  encum- 
brance, and  also  to  grade,  sew^er,  pave  and  curb  the  roadway 
of  the  new  street  and  lay  sidewalks  therein,  all  in  a  pre- 
scribed manner  and  subject  to  the  approval  of  city  officials; 
and  in  consideration  thereof  the  city  agreed  to  exempt  his 
other  land  in  the  block  from  assessment  for  this  improvement, 
and  also  to  pay  him  the  sum  of  $4,500  in  cash.  This  agree- 
ment was  carried  out,  apparently  without  any  attack  by  cer- 
tiorari  by  the  present  relator  or  anyone  else.  Jelin  conveyed 
the  land  and  did  the  work ;  and  the  city  paid  the  money,  and 
included  the  item  in  the  annual  tax  budget  for  1914.  It  was 
paid  some  time  in  that  year,  presumably  when  the  work  was 
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done,  or  substantially  done,  and  the  land  conveyed.  At  the 
time  of  the  return  the  street  had  been  accepted  and  was  in 
use  as  a  public  street. 

The  rule  to  show  cause  in  this  cai^se  was  argued  or  sub- 
mitted at  the  June  term,  1914.  At  some  time  prior  to  March 
of  that  year  relator  appears  to  have  attempted  to  restrain  the 
proceedings  between  the  city  and  Jelin  by  an  equity  suit  for 
injunction,  but  was  unsuccessful,  the  Chancellor  pointing  out 
that  the  irregularity  of  procedure,  if  any,  should  be  corrected 
in  this  court.  McCormick  v.  New  Bmnswich,  83  N.  J.  Eq.  1. 
In  the  situation  that  existed  at  the  time  of  application  for 
an  injunction,  the  appropriate  remedy  of  the  relator,  or  of 
any  other  taxpayer,  was  by  way  of  certiorari.  The  ordinance 
was  not  in  question ;  but,  after  the  ordinance,  the  council  de- 
parted from  the  charter  procedure  and  undertook,  not  simply 
to  acquire  the  land  by  n^otiation  and  deed,  for  that  would 
have  been  lawful  under  the  charter,  but  to  combine  with  the 
purchase  a  scheme  of  contracting  for  the  improvement  and  of 
paying  for  the  whole  partly  by  cash  and  partly  by  exemption 
from  assessment,  that  flew  in  the  very  face  of  the  charter,  and, 
as  it  seems  to  us,  rendered  voidable  the  whole  transaction. 
All  that  was  needed  was  the  timely  interposition  of  some 
prosecutor  having  a  proper  status,  with  an  application  for  a 
certiorari,  and  the  contract  and  resolutions  predicated  thereon 
would  in  due  course  have  been  set  aside.  Xo  such  application 
appears  to  have  been  made;  and  because  of  the  mistaken 
resort  to  an  equity  suit,  and  subsequent  delay  until  the  whole 
scheme  had  been  carried  out,  the  position  of  the  city  became 
impregnable  to  attack  by  certiorari. 

We  are  clear  that  a  peremptory  writ  of  mandamus  should 
not  go,  and  for  the  reason  that  it  would  only  introduce  con- 
fusion into  the  situation.    The  city  has  paid  $4,500  and  has 
a  completely  improved  new  street.    The  injury  to  relator  as 
a  taxpayer  must  be  slight,  if  not  infinitesimal.    To  issue  the 
\iTit  would  involve  a  decision  as  if  on  certiorari,  setting  aside 
the  contract  between  the  city  and  Jelin  as  to  the  exemption 
feature,   an  examination   and  ascertainment  of  the  various 
items  involved  in  the  scheme  that  was  carried  out  and  a  re- 
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adjustment  of  them  in  the  form  of  assessments,  award  for 
land  taken,  and  payment  for  work  done.  Not  to  mention  the 
impracticability  of  such  a  proceeding,  Mr.  Jelin  would  be  at 
least  entitled  to  a  hearing  before  it  could  be  set  on  foot,  and 
it  may  well  be  that  lie  could  satisfy  the  court  that  it  neces- 
sarily involved  the  remaking  of  a  contract  for  him  that  he 
would  never  have  entered  into  voluntarily,  and  the  taking  of 
his  property  without  compensation. 

Mandamus  may  be  denied  where  it  will  create  disorder  and 
confusion  (26  Cyc.  146;  People  v.  Olsen,  215  III  620;  74 
N.  E.  Rep,  785),  or  where  the  rights  of  third  persons  will  be 
injuriously  affected.  26  Cyc.  149 ;  In  re  Hart,  159  N.  Y. 
278 ;  54  N.  E.  Rep.  44.  We  are  quite  unable  to  see  how  the 
questions  involved  could  be  determined  in  any  action  except 
one  of  certiorari,  begim  before  the  scheme  had  been  pushed 
to  completion,  and  in  which  Jelin  as  a  party  could  be  heard. 

Upon  the  facts  exhibited  by  this  record  there  must  be  a 
judgment  for  the  respondent. 


ABRAHAM  NEWMAN  v.  LAWRENCE  II.  SANDERS,  EXECU- 
TOR OF  BARBARA  ROSENBAUM,  DECEASED. 

Argued  February  16,  1916— Decided  June  8,  1916. 

1.  It  is  settled  law  in  this  state  that  an  action  for  permissive  waste 
will  lie  under  the  statute  of  waste.     Comp.  St&t.,  p.  5789. 

2.  Although  the  statute  of  waste  gives  no  right  of  relief  against  the 
personal  representatives  of  the  deceased  committer  of  the  waste, 
it  is  to  be  inferred  that  the  legislature  had  in  mind  that  act  in 
enacting  the  act  of  1855  (Comp.  Siat,  p.  2260,  §  5),  relating 
to  the  survival  of  actions.  Consequently,  an  action  for  waste 
either  ct>mmitted  or  suffered  to  be  committed  survives  against  the 
personal  representatives  of  the  deceased  committer  of  the  waste. 


On  motion  to  strike  out  complaint. 

Before  Justices  Parker,  Minturx  and  Kaliscii. 
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For  the  plaintiff,  Queen  &  Stout, 

% 
For  the  defendant,  McDermott  &  Enright. 

The  opinion  of  the  court  was  delivered  hy 

Parker,  J.  This  is  a  suit  hy  the  remainderman  against 
the  executor  of  a  life  tenant  for  permissive  waste  suffered  by 
the  life  tenant  during  tne  running  of  the  life  estate.  The 
motion  is  tantamount  to  a  demurrer  under  the  former  practice. 

The  two  grounds  argued  are — first,  that  the  complaint  is 
not  definite,  and  second,  that  the  action  has  abated  by  reason 
of  the  death  of  the  life  tenant  and  does  not  survive  against 
the  executor.  We  see  nothing  in  the  first  ground.  The  in- 
definiteness  objected  to  is  simply  that  the  complaint  fails  to 
state  whether  the  action  is  brought  as  at  common  law,  or 
upon  the  statute  of  waste.  The  courts  notice  public  statutes 
eX'Offlcio  without  their  being  pleaded.  1  Chit.  PI.  246.  If 
therefore  the  complaint  states  a  cause  of  action  either  at  com- 
mon law  or  by  statute,  it  is  not  vulnerable  to  a  demurrer. 

This  brings  us  to  the  second  ground,  which  brings  up  the 
real  point.  It  is  urged,  and  correctly,  that  the  statute  of 
waste  (Com p.  Stat.,  p.  5789)  gives  no  right  of  relief  against 
the  personal  representative  of  the  deceased  committer  of  tlie 
waste.  There  is  a  good  deal  of  old  learning  upon  the  question 
whether  an  action  will  lie  at  all  under  the  statute  for  per- 
missive waste,  but  in  this  state  this  has  been  settled  by  the 
decision  of  Chief  Justice  Depue  in  the  case  ot  Moore  v.  Town- 
send,  33  N.  J.  L.  402,  where  he  goes  into  the  history  of  the 
decisions  and  holds  that  even  under  the  statute  of  Marlbridge 
there  was  a  remedy  fo^  permissive  as  well  as  for  active  waste, 
and  then  proceeds  to  call  attention  to  the  wording  of  our 
statute,  which  does  not  exactly  copy  the  statute  of  Marlbridge, 
and  if  anything  enlarges  it.  That  statute  is  section  2  of  the 
act  concerning  waste  and  dates  from  the  time  of  Paterson 
(see  Pat.  Rev.,  p.  179).  The  words  used  are  ^^make  or  suffer 
any  waste."  This  statute  has  been  reenacted  from  time  to 
time  in  our  revisions  and  now  appears  in  the  Comp.  Stat., 
p.   5790.     It  is  held  in  the  opinion  in  the  Townsend  case 
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that  the  action  is  an  action  on  the  case,  and  such  is  evidently 
the  present  action.  It  plainl/  lies  against  a  living  person. 
As  to  whether  such  an  action  survives  against  the  personal 
representative  of  a  deceased  person,  we  should  apply  the 
reasoning  of  the  opinion"  in  the  recent  case  of  Hackensack 
Trust  Company  against  Vandenberg  in  88  N,  J.  L,  518. 
That  was  a  case  where  the  statute  of  1848  gave  a  right  of 
action  for  injury  causing  death,  which  right  of  action  did 
not  previously  exist.  We  held  there,  that  by  reason  of  the* 
fact  that  the  act  of  1855  {Comp.  Stat,  p,  2260,  §  5),  relating 
to  the  survival  of  actions,  came  after  the  act  of  1848,  it  was 
to  be  inferred  that  the  legislature  had  that  act  in  mind  in 
passing  the  act  of  1855  and  meant  the  survival  to  apply  to 
an  action  for  injury  causing  death.  The  same  principle  ap- 
plies to  the  statutory  action  of  waste,  and  we  consider  that 
the  Hackensack  Trust  Company  case  is  authority  for  the 
proposition  that  section  2  of  the  Waste  act,  which  gives  an 
action  generally  for  damages  for  waste  either  done  or  suffered 
created  a  cause  of  action  that  survives  by  ^reason  of  the 
Executors  and  Administrators  act  of  1855.  We  think,  there- 
fore, that  the  motion  to  strike  out  the  complaint  must  fail. 


WILLIAM  RIDDLE,   PROSECUTOR,   v.   CITY   OF  ATLANTIC 
X    CITY,  RESPONDENT. 

Argued  February  17,  1916— Decided  June  6,  1916. 

1.  A  city  incorporated  under  Pamph.  L.  1902,  p.  284,  has  no  power, 
after  it  has  made  a  contract  for  the  removal  and  disposal  of 
garbage,  to  purchase  a  plant  in  aid  of  the  contractor  or  to  issue 
bonds  to  raise  the  money  to  pay  therefor. 

2.  Such  a  contract  must  be  let  to  the  lowest  responsible  bidder,  and 
where  the  invitation  to  bidders  does  not  provide  for  it,  a  subse- 
quent arrangement  under  which  the  city  is  to  purchase  a  plant 
and  machinery  and  turn  over  the  machinery,  without  the  cost, 
to  the  successful  bidder,  is  giving  an  unfair  advantage  to  one 
bidder  over  the  others.     In  such  case  the  contract,  as  changed, 
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has  not  been  awarded  to  the  lowest  bidder  in  any  legal  sense,  and 
an  ordinance  which  undertakes  to  make  the  purchase  for  such 
purpose  is  ultra  vires. 


On  certiorari. 

Before  Gummeee^  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  prosecutor,  Lewis  Starr. 

For  the  respondent,  Harry  Wootton  and  Clarence  L.  Cole. 

The  opinion  of  the  court  was  delivered  by 

Bebgen,  J.  The  writ  of  certiorari  allowed  in  this  case 
brings  under  review  two  ordinances  passed  by  the  commis- 
sioners of  Atlantic  City,  one  providing  for  the  purchase  of 
certain  buildings  and  equipment  "being  used  for  municipal 
storage  purposes,  purposes  incident  to  the  disposal  of  waste 
materials  in  said  city,  and  other  like  public  purposes,''  at  a 
cost  not  to  exceed  $40,000,  and  the  other  providing  for  the 
issuing  of  bond$  of  the  city  of  Atlantic  City  in  an  amount 
not  exceeding  $40,000,  for  the  purpose  of  obtaining  money 
for  the  payment  of  the  property  directed  to  be  purchased  by 
the  first  ordinance.  The  ordinance  directing  the  purchase  was 
approved  January  6th,  1916,  and  that  authorizing  the  issuing 
of  the  bonds  on  January  27th,  1916.  The  prosecutor  claims 
that  the  city  has  no  legal  authority  to  make  the  purchase 
provided  for  by  the  first  ordinance,  and,  as  a  necessary  se- 
quence, that  the  issue  of  bonds  for  the  purpose  of  raising 
money  to  pay  the  cost  of  such  purchase  was  unauthorized. 

The  pertinent  facts  necessary  to  be  considered  in  disposition 
of  this  cause  are  as  follows:  In  1911  a  contract  was  made 
by  the' Atlantic  Product  Company  with  the  city  of  Atlantic 
City  by  the  terms  of  which  the  company  agreed  to  collect  and 
dispose  of  the  garbage  of  the  city  for  a  term  which  expires 
August  31st,  1916.  In  carrying  out  its  contract  the  com- 
pany cremated  the  garbage  at  its  plant  located  on  land  leased 
from  the  city,  at  Clam  creek,  within  the  city  limits.    In  1915, 
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some  of  the  citizens  of  Atlantic  City,  conceiving  that  the  dis- 
posal works  a£  located  were  detrimental  to  the  city,  principally 
because  of  the  escape  of  noxious  odors,  organized  a  corpora- 
tion called  the  Farmers  Supply  and  Product  Company,  for 
the  purpose  of  obtaining  a  contract  with  the  city  for  the  dis- 
posal of  garbage  at  some  point  beyond  the  city  limits,  intend- 
ing to  erect  a  disposal  plant  at  Crab  island,  about  eighteen 
miles  from  the  city,  and  when  bids  were  called  for  by  the  city 
for  a  contract  for  the  collection  and  disposal  of  garbage  after 
August  31st,  1916,  the  new  company,  being  the  lowest  bid- 
der, was  awarded  the  contract,  was  duly  executed  November 
19th,  1915,  in  terms  requiring  the  disposal  works  to  be  lo- 
cated outside  of  the  city,  the  term  being  five  years,  from  Sep- 
tember 1st,  1916.  The  proceedings  up  to  this  point  are  not 
assailed,  because  under  this  contract  the  city  was  not  required 
to  provide  any  part  of  the  plant,  and  therefore  no  bond  issue 
was  necessary,  but  the  dispute  arises  over  what  subsequently 
occurred.  It  appears  from 'this  record  that  the  promoters  of 
the  new  company,  being  to  some  extent  persons  interested  in 
certain  of  the  larger  hotels  of  Atlantic  City,  desiring  the  re- 
moval of  the  disposal  station  to  Crab  island  before  the  open- 
ing of  the  summer  season  of  1916,  in  order  to  abate  the 
alleged  nuisance  during  that  period,  undertook  to  acquire  the 
plant  of  the  Atlantic  Product  Company  so  that  the  disposal 
works  might  be  removed  to  Crab  island  as  early  in  the  season 
as  possible,  and  to  take  over  the  remainder  of  the  term  con- 
tracted for  by  the  Atlantic  Product  Company,  and,  in  order 
to  accomplish  this,  the  new  company  decided  to  buy  the  stock 
of  the  old  company,  or  at  least  to  have  it  in  the  hands  of  its 
friends,  and  a  contract  was  made  between  the  stockholders  of 
the  Atlantic  Product  Company  and  a  representative  of  the 
new  company,  which  provided  for  the  purchase  of  this  stock 
for  $40,000,  and  thereafter,  and  on  the  8th  of  December, 
1915,  the  Farmers  Supply  and  Product  Company  submitted 
,to  the  city  a  proposition  in  which  it  was  represented  that  it 
had  procured  an  option  for  the  purchase  from  the  Atlantic 
Product  Company  of  their  garbage  plant  in  the  city,  at  the 
price  of  $40,000,  and  offering  to  sell  the  plant,  consisting  of 
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buildings  and  machinery,  to  the  city  for  the  sum  of  $40,000, 
retaining  without  rent  so  much  of  the  machinery  and  appli- 
ances as  it  wished  in  the  execution  of  its  contract  for  five 
years,  or  of  any  renewal  thereof,  and  it  was  the  acceptance  of 
this  proposition  which  the  ordinance  of  purchase  manifested. 
It  does  not  require  a  great  amount  of  acumen  to  see  that  the 
purpose  of  this  proceeding  was  to  furnish  to  the  new  company 
the  capital  required  to  purchase  the  stock  of  the  old  company. 
The  city  owned  the  land,  the  buildings  and  machinery  be- 
longed to  the  old  company,  and  there  is  nothing  in  this  case 
which  shows  that  the  new  company  was  simply  purchasing 
the  buildings  and  machinery  for  $40,000 ;  all  that  appears  is, 
that  they  were  to  pay,  not  exceeding  $40,000,  for  the  capital 
stock  of  the  old  company.  What  the  city  was  purchasing  was 
a  building  on  its  own  land  and  some  machinery,  a  part  of 
which  the  new  company,  according  to  its  proposition,  expected 
to  retain  and  remove  to  Crab  island  for  the  purpose  of 
executing  its  contract,  not  only  during  the  summer  of  1916, 
until  the  old  contract  expired,  but  during  tlie  continuance  of 
its  own  contract  for  five  years,  and  all  renewals  thereof.  The 
land  and  the  buildings  had  been  leased  to  the  new  company 
by  the  city,  and  there  was  no  reason  why  the  city  should  pur- 
chase this  plant  for  the  benefit  of  the  new  company,  and  its 
value,  based  upon  the  rental,  which  was  $200  a  year,  would 
hardly  justify  the  expenditure  of  $40,000,  the  interest  upon 
which  would  greatly  exceed  the  income  which  the  city  was  to 
receive.  Stripped  of  all  subtlety  the  plain  effect  of  the  pro- 
posed purchase  by  the  city  was  to  furnish  the  Farmers  Sup- 
ply and  Product  Company  with  sufficient  capital  to  buy  the 
capital  stock  of  the  old  company.  It  was  sought  by  the  form 
of  the  ordinance  to  conceal  this  purpose,  but  a  court  cannot 
shut  its  eyes  and  refuse  to  see  the  real  purpose  which  this 
record  discloses.  Under  the  charter  of  Atlantic  City  (Pamph. 
L.  1902,  p.  284,  subdivision  19  of  section  14)  the  city  is  au- 
thorized to  adopt  ordinances,  among  other  things,  ^^to  provide 
for  the  collection  and  disposition  of  offal,  garbage,  wastes  and 
all  refuse  matter  which  may  become  dangerous  to  the  public 
health  and  to  establish  and  empower  the  local  board  of  health 
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established,  or  to  be  established,  in  such  city,  to  make  collec- 
tion and  disposition  thereof  or  to  provide  therefor,  and  in 
case  such  board  is  given  such  power  and  authority,  it  is 
hereby  authorized  to  accept  the  same,  and  given  power  to 
collect  and  dispose  of  all  such  refuse  matter."  This  act  must 
lie  construed  in  connection  with  another  (Pamph,  L,  1902,  p, 
200),  which*  authorizes  the  making  of  contracts  to  remove 
garbage  for  a  term  not  exceeding  five  years  (Tovmsend  v. 
Atlantic  City,  72  N,  J,  L,  474),  but  neither  statute  authorizes 
the  use  of  the  credit  of  the  city  for  the  benefit  of  a  private 
corporation,  nor  does  either  in  express  terms  authorize  the 
issuing  of  bonds  for  the  purchase  of  lands  for  the  purpose  of 
cremating  garbage,  such  purpose  not  being  within  the  au- 
thority found  in  section  104  of  the  act  of  1902,  "for  the  re- 
moval and  disposition  of  the  sewage  thereof."  Nor  do  we 
think  the  act  of  1895  {Pamph,  L,,  p.  101)  authorizes  the 
present  issue  of  bonds.  The  first  section  of  that  act  provides 
that  when  it  shall  be  necessary  to  cremate  garbage  it  shall 
be  lawful  for  the  common  council  or  other  governing  body 
to  purchase,  in  the  name  of  the  city,  all  necessary  lands  and 
real  estate,  and  to  erect  thereon  a  building  or  buildings  and 
equip  the  same  with  all  necessary  appliances.  This  section 
applies  only  when  the  city  is  itself  carrying  on  the  business. 
Section  3  provides  that  where  it  is  more  advantageous  for 
the  city  to  have  the  garbage  cremated  by  persons  other  than 
the  city,  "and  at  crematories  not  owned  by  the  municipal 
corporation,"  it  shall  be  lawful  to  provide  for  such  cremation 
by  contract  and  to  raise  annually  the  sum  needed  to  defray 
expense.  This  does  not  authorize  the  purchase  of  a  plant 
nor  the  issue  of  bonds  to  pay  therefor.  The  second  section 
of  the  act  of  1895  provides  for  the  issue  of  bonds  where  the 
city  is  itself  cremating,  but  we  can  find  no  authority  in  the 
statute  which  authorizes  a  city,  after  it  has  made  a  contract, 
at  a  price  agreed  upon  for  the  removal  and  disposal  of  its 
firarbage,  to  purchase  property  in  aid  of  the  contractor  and 
lease  it  to  him  for  a  nominal  sum.  The  bid  was  made  without 
reference  to  any  such  concession,  and  it  would  be  manifestly 
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unfair  to  all  other  bidders,  for,  if  this  be  permissible,  the 
city  could,  after  it  had  made  its  contract,  without  reference 
to  any  such  condition,  purchase  Crab  island  and  then  lease  it 
to  a  favorite  contractor  for  a  nominal  sum.  The  act  of  1902 
(Pamph.  L.,  p.  200)  requires  that  such  contracts  .shall  only 
be  made  with  the  lowest  responsible  bidder,  and  if  after  the 
bid  is  awarded  to  the  lowest  responsible  bidder,  the  city  can 
subsequently  expend  $40,000  for  the  benefit  of  such  bidder, 
without  affording  all  other  bidders  a  like  opportunity,  then 
the  person  to  whom  the  contract  is  awarded  is  not  the  lowest 
bidder  in  a  legal  sense.  We  think  these  ordinances  are  ultra 
vires  and  ought  to  be  set  aside  for  two  reasons — first,  because 
the  purchase  was  a  mere  subterfuge  to  furnish  capital  to  the 
Farmers  Supply  and  Product  Company,  and  second,  because 
to  permit  them  to  stand  would  be  giving  the  supposed  lowest 
bidder  an  advantage  not  accorded  to  other  bidders  and 
amounts,  in  substance,  to  the  making  of  another  contract  not 
advertised  as  required  by  law  because  the  effect  is  to  increase 
the  price  paid  beyond  that  which  was  bid  and  upon  which  the 
contract  was  based. 

The  ordinances  will  be  set  aside,  with  costs. 


THE    STATE,   DEFENDANT   IN   ERROR,  v.   JOSEPH   SERRI- 
TELLA, PLAINTIFF  IN  ERROR. 

Submitted  March  16,  1916— Decided  June  6,  1916. 

Section  70a  of  the  act  entitled  "An  act  for  the  punishment  of  crimes 
(Revision,  1898),"  (Comp.  Stat.,  p.  1769),  declares  it  to  be  a  mis- 
demeanor to  purchase  certain  articles  therein  described  from  any 
minor  under  the  age  of  sixteen  years  which  may  have  been  stolen. 
Held,  that  in  the  prosecution  of  a  defendant  under  this  statute, 
it  is  not  necessary  to  prove  that  the  purchaser  knew  that  the 
icoods  had  been  stolen.  It  is  sufficient  if  it  appears  that  the  goods 
iwere  purchased  from  a  minor  under  the  age  of  sixteen  years,  and 
that  they  were  stolen. 
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Before  Gummere,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  plaintiff  in  error,  McDermit  &  McDermit. 

^or  the  defendant  in  error,  Frederick  F.  Guild. 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  defendant  was  convicted  under  an  indict- 
ment charging  him  with  buying  and  purchasing  from  three 
boys,  "minors  under  the  age  of  sixteen  years,  certain  scrap 
lead  and  junk  of  a  metallic  nature,  which  had  theretofore  been 
stolen."  Section  70a  of  the  statute  entitled  "An  act  for  the 
punishment  of  crimes  (Revision,  1898),"  (Comp.  Stat,,  ;;. 
1769),  declares  that  any  person  who  shall  buy  or  purchase, 
among  other  things  stated,  any  jewelry,  hardware,  waste  metals, 
plumbers'  or  builders'  supplies  or  fixtures,  metal  pipes  or 
conduits,  and  junk  of  a  metallic  nature,  from  any  minor  under 
the  age  of  sixteen  years,  which  may  have  been  stolen,  shall 
be  guilty  of  a  misdemeanor.  This  judgment  of  conviction 
the  defendant  seeks  to  review  by  a  writ  of  error,  and  has 
procured  the  certificate  of  the  trial  judge  that  the  record  pre- 
sented is  the  entire  record  of  the  proceedings  had  upon  the 
trial  of  the  indictment,  as  permitted  by  section  136  of  the 
act  relating  to  criminal  procedure.  Comp,  Stat.,  p.  1863. 
This  record  shows  that  two  or  three  boys,  admittedly  under- 
the  age  of  sixteen  years,  stole  certain  lead  pipe  from  an  un- 
•occupied  house  and  carried  it  to  the  defendant  who  bought 
the  lead  from  these  boys.  One  of  the  boys  who  was  with  the 
other  two  when  the  lead  was  sold  to  the  defendant,  but  who 
did  not  participate  in  the  stealing,  testified  that  he  went  with 
the  two  boys  to  the  place  of  business  of  the  defendant  but 
did  not  enter  the  yard  where  the  sale  was  made,  although  he 
saw  that  the  lead  was  being  weighed  and  that  when  the  boys 
returned  they  had  no  lead,  but  they  had  money,  "eighty-nine 
cents,  I  think."  On  cross-examination  this  witness  testifies 
as  follows : 
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"Q.  How  much  money  did  they  give  you  out  of  the  eighty- 
nine  cents? 

*'A,  They  didn't  give  me  nothing. 

*'A.  They  took  the  lead  themselves;  I  didn't  take  it. 

"Q.  You  knew  that  they  took  it,  did  you? 

"A,  I  met  them. 

"Q.  You  know  that  they  had  taken  the  lead  ? 

''A.  I  met  them  on  Nassau  street  and  they  said  they  took 
it  on  Orange  place." 

Counsel  for  the  defendant  then  asked  the  court  to  strike 
out  "That  they  took  it  on  Orange  place."  To  this  an  ex- 
ception was  sealed,  but  when  the  court  instructed  the  jury 
he  read  this  part  of  the  testimony  to  them  and  then  instructed 
the  jury  that  he  would  strike  out  so  much  of  the  answer  as 
read  "On  Orange  place,"  and  that  the  jury  should  not  con- 
sider the  words  stricken  out,  so  that  the  answer  would  read, 
"I  met  them  on  Nassau  street  and  they  said  they  took  it.'* 
The  error  alleged  is,  that  this  answer  should  have  been  stricken 
out  entirely  because  it  was  not  responsive.  We  do  not  take 
this  view.  This  question  was  put  by  counsel  for  the  defendant 
on  cross-examination  and  the  evident  purpose  of  the  exami- 
nation was  to  affect  the  credibility  of  the  witness  by  showing 
that  he  knew  that  the  lead  was  stolen.  "The  question  was, 
you  knew  that  they  had  taken  the  lead,"  and  the  answer 
disclosed  all  the  knowledge  the  witness  had  on  that  subject, 
that  is,  that  he  met  the  boys  with  the  lead  and  they  told  him 
that  they  had  taken  it  on  Orange  place.  There  was  no  error 
in  this  ruling. 

The  next  point  is,  that  the  court  erroneously  stated  to  the 
jury  "that  Deprasto  had  testified  that  the  other  boys  were 
with  him."  The  error  urged  is,  that  the  court  did  not  make 
any  distinction  between  the  different  occasions  when  the  sales 
were  made  to  the  defendant.  This  objection  seems  to  be 
without  any  merit  because  Deprasto  had  testified  that  at  the 
time  the  lead  was  sold  for  eighty-five  cents,  the  occasion  upon 
which  the  state  elected  to  rest  its  case,  the  others  boys  were 
with  him. 

Vol.  lxxxix.  9 
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The  next  point  is,  that  the  court  erroneously  charged  the 
jury  "That  Deprasto  was  corroborated  by  one  of  the  other 
boys."  The  other  boy  was  the  witness  who  testified  that  he 
saw  Deprasto  and  another  boy  go  into  defendant's  yard  with 
this  lead  and  that  he  saw  it  weighed  and  met  the  boys  after 
they  came  out,  and  that  they  had  eighty-nine  cents.  But  the 
point  of  the  argument  is,  that  Deprasto  testified  that  he  got 
eighty-five  cents,  and  that  the  corroborating  witness  testified 
that  it  was  eighty-nine  cents,  and  also  that  Deprasto  said  they 
carried  it  there  in  sacks,  and  the  other  witness  said  that  they 
carried  it  in  dish-pans.  That  Deprasto  was  corroborated  by 
this  witness  to  the  extent  that  the  lead  was  carried  by  the 
two  boys  to  the  defendant  and  purchased  by  him  is  perfectly 
clear,  and  it  is  unimportant  whether  the  amount  they  received 
was  eighty-five  cents  or  eighty-nine  cents  or  whether  the  lead 
was  in  dish-pans  or  sacks,  for  the  controlling  matter  is,  that 
this  defendant  purchased  from  the  two  boys,  both  under  six- 
teen years  of  age,  lead  which  it  afterwards  turned  out  was 
stolen,  and  that  the  corroborating  witness  saw  the  lead  pur- 
chased by  the  defendant. 

The  next  point  urged  is,  that  the  court  improperly  charged 
the  jury  that  a  witness  by  the  name  of  Miller  had  testified  that 
the  property  from  which  the  lead  had  been  stolen,  on  Orange 
place,  was  entered  in  the  month  of  May.  This  witness  did 
so  testify,  although  an  inference  might  be  drawn  from  his 
testimony  that  the  house  had  been  entered  at  oth^r  times, 
nevertheless  he  did  say  that  it  had  been  entered  in  May,  and 
this  was  about  the  time  that  the  goods  were  sold  to  the  de- 
fendant. 

The  next  point  is,  that  the  court  erroneously  instructed  the 
jury  that  the  boys  stole  the  pipe.  The  answer  to  this  is  that 
Deprasto  himself  testified  to  that  fact  and  there  is  no  evidence 
to  the  contrary. 

The  next  point  is,  that  it  was  error  to  instruct  the  jury  that 
the  only  dispute  in  the  case  was  the  fact  of  the  sale  to  the 
defendant.  What  the  court  said  was,  "That  they  sold  the 
pipe  to  the  defendant  is  the  only  element  of  the  case  that  is 
in  dispute.     There  is  no  contention  on  the  part  of  the  de- 
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fendant  that  it  was  not  stolen,  but  he  says  he  did  not  buy  it ; 
he  says  that  he  never  even  saw  these  boys."  The  statute  pro- 
vides that  any  person  who  shall  buy  or  purchase,  among  other 
things,  metal  pipe  or  junk  of  metallic  nature,  from  any  minor 
under  the  age  of  sLxteen  years,  which  may  have  been  stolen, 
shall  be  guilty  of  a  misdemeanor.  Under  this  statute  it  is 
not  necessary  to  show  that  the  purchaser  knew  the  goods  to 
have  been  stolen.  It  is  sufficient  if  the  purchase  be  made  of 
a  person  under  the  age  of  sixteen  years,  and  that  the  goods 
were  stolen.  In  this  case  it  wa^  shown  that  the  junk  pur- 
chased was  stolen  and  that  the  purchase  was  made  from  a 
minor  under  the  age  of  sixteen  years.  These  two  facts  were 
not  disputed.  The  only  question  in  dispute  was  whether  the 
defendant  made  the  purchase.  The  witnesses  for  the  state 
testified  that  he  did,  and  the  defendant,  testifying  on  his  own 
behalf,  not  only  denied  the  purchase,  but  said  that  he  had 
never  seen  these  boys,  and  therefore  the  court  was  quite  cor- 
rect in  saying  that  the  only  matter  in  dispute  related  to  the 
purchase  of  the  goods. 

The  next  point  made  is,  that  it  was  error  to  charge  that 
the  date  that  the  purchase  was  made  was  not  material.  We 
think  the  charge  should  be  read  in  view  of  the  facts  developed 
in  the  case,  and  that  was,  that  while  the  precise  day  in  the 
month  of  May  was  not  fixed,  there  was  evidence  that  it  did 
occur  in  the  month  of  May,  1915,  which  we  think  was  suf- 
ficient. 

The  next  point  made  is,  that  it  was  error  to  charge  that 
under  this  statute  the  state  was  not  bound  to  prove  that  the 
defendant  knew  the  goods  were  stolen.  That  this  instruction 
properly  interpreted  the  statute  we  have  above  indicated. 

The  only  other  point  raised  is,  that  the  trial  court  in 
charging  the  jury  commented  upon  the  importance  of  the  case 
to  the  community,  and  in  explaining  why  it  was  important 
said,  that  purchases  of  this  character  often  led  young  boys 
astray,  and  that  if  it  were  not  for  people  who  bought  such 
goods  from  children,  they  could  not  dispose  of  them,  and 
therefore  the  temptation  to  steal  would  be  removed.  He  also 
told  the  jury  that  they  should  consider  the  importance  of  the 
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matter  to  the  defendant;  that  it  was  a  very  serious  thing  to 
be  accused  of  a  crime  and  to  be  compelled  to  answer  an  ac- 
cusation of  such  a  character  as  the  one  under  consideration, 
and  that  he  was  presumed  to  be  innocent  in  the  eyes  of  the 
law  until  he  was  proven  guilty.  We  see  no  legal  error  in  the 
matter  last  complained  of.  It  is  quite  a  common  thing  for 
the  court  in  charging  the  jury  in  criminal  cases  to  impress 
upon  them  the  importance  of  a  just  conclusion  of  the  matter 
in  dispute,  important  to  the  community  for  the  purpose  of 
preventing  crime,  important  to  the  defendant  because  of  the 
consequences  which  the  law  imposes  if  he  should  be  found 

We  find  no  error  in  this  record,  and  the  judgment  is  af- 
firmed. 


CHARLES  C.  BROKAW,  RELATOR,  v.  WILLDLM  F.  BURK 

ET  AL. 


GHARLES  W.  DISBROW,  RELATOR,  v.  WILLIAM  F.  BURK 

ET  AL. 


HARRY  JOHNSTON,  RELATOR,  v.  WILLIAM  F.  BURK  ET  AL. 

Submitted  March  16,  1916— Decided  June  20,  1916. 

1.  The  recognized  legal  method  of  testing  the  legality  or  propriety 
of  the  actions  of  the  civil  service  commission  in  refusing  to  cer- 
tify a  pay-roll  is  by  mandamus  and  not  by  certiorari, 

2.  Prosecutors  were  lawfully  in  the  employ  of  the  city  as  employes 
in  the  sterilization  plant.  When  the  sterilization  plant  was  dis- 
continued they  were  transferred  to  similar  work  at  the  filtration 
plant.  They  were  afterwards  removed  from  their  position  be- 
cause of  a  ruling  of  the  civil  service  commission.  HcW,  that 
while  the  city  commission  had  the  power  to  transfer  them  to 
similar  work  in  another  place,  or  to  abolish  their  position,  subject 
to  their  right  to  have  their  names  on  a  special  list  for  reinstate- 
ment within  two  years,  yet  under  the  act  of  1913,  paragraph  4, 
section  4  (Pamph.  L„  p.  836),  they  could  be  removed  only  for 
cause,  after  a  hearing. 


Digitized  by  VjOOQIC 


JUNE  TERM,  1916.  133 

89  N.  J.  h,  Brokaw  v.  Burk. 

On  writs  of  certiorari  in  three  cases,  removing  resolution 
of  commissioners  of  Trenton  removing  prosecutors  from 
their  employment. 

Before  Justices  Parker,  Minturn  and  Kalisch. 

For  the  prosecutors,  Charles  E,  Bird, 

For  the  city  of  Trenton,  Henry  M.  Hartman. 

For  the  civil  service  commission,  Herbert  Boggs,  assistant 
attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Minturn,  J.  These  are  three  cases  upon  certiorari  against 
the  commissioners  of  the  city  of  Trenton,  involving  the 
legality  of  a  resolution  dismissing  the  prosecutors,  Brokaw, 
Disbrow  and  Johnston,  from  their  positions  as  employes  of 
that  city,  and  also  bringing  up  a  ^'ruling"  of  the  civil  service 
commission  with  ilespect  to  the  pay  of  prosecutors,  in  view 
of  which  ruling  the  resolution  of  dismissal  was  adopted.  The 
three  cases  involve  the  same  questions  and  can  be  disposed  of 
together. 

The  Walsh  act  was  adopted  in  Trenton  June  20th,  1911. 
In  D^ember  following  the  people  of  that  city  adopted  the 
Civil  Service  act.  The  former  act  was  approved  April  25th, 
1911,  and  the  latter  act  April  10th,  1908.  The  civil  service 
commission  thereafter  classified  all  the  positions  and  offices 
in  the  city,  among  them  the  employes  at  the  sterilization 
plant,  who  were  designated  as  the  'T<abor  Class." 

Thereafter  the  director  of  the  city  commissioners,  in  charge 
of  this  plant,  appointed  the  prosecutors,  whose  names  were 
taken  from  the  list  prepared  at  the  instance  of  the  civil  ser- 
vice commission. 

The  prosecutors  continued  to  serve  in  their  positions  at  the 
sterilization  plant  until  the  city  completed  its  filtration  plant, 
in  October,  1914,  when  the  prosecutors  were  placed  at  work 
upon   it.     Meanwhile,  the  civil  service  commission,  on  Sep- 
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tember  1st,  1914,  had  designated  the  employes  upon  the  filtra- 
tion plant  as  "Filtration  Attendants/'  and  placed  them  in  the 
competitive  class,  and  conducted  an  examination  to  fill  the 
positions. 

The  city  commissioners  thereafter  met  with  the  civil  ser- 
vice commissioners  and  attempted  a  solution  of  their  difficul- 
ties, with  the  result  that  the  prosecutors  were  retained  by  the 
city  commissioners,  and  their  names  were  regularly  certified 
upon  the  payroll  of  the  water  department  to  the  civil  service 
commission,  which  body  in  turn  certified  the  list  to  the  city 
comptroller  for  payment  until  November,  1915,  when  the 
civil  service  commission  refused  longer  to  certify.  There- 
after the  civil  service  commissioij  notified  the  director  in 
charge  of  the  works  that  the  positions  held  by  the  prosecutors 
must  be  filled  from  the  eligible  list  of  "Filtration  Attendants." 
This  is  the  "ruling"  brought  up  by  the  writ. 

The  prosecutors  were  then  required,  by  resolution,  to  ap- 
pear before  the  city  commission  and  show  cause  why  they 
should  not  be  removed  because  of  the  civil  service  commis- 
sion's ruling.  The  prosecutors,  in  writing,  denied  the  power 
of  the  city  commission  to  remove  them  upon  the  ground 
stated,  and  insisted  they  could  be  removed  only  for  miscon- 
duct or  delinquency. 

The  -city  commission  thereafter,  by  resolution,  dismissed 
them,  and  the  writ  brings  that  resolution  also  before  us  for 
review. 

The  Walsh  act  (Pamph.  L.  1913,  p,  836,  ^  4,  §  4)  em- 
powers the  city  commission  to  remove  employes  for  cause, 
after  a  public  hearing,  in  accordance  with  the  Civil  Service 
and  Tenure  of  Office  acts,  where  buch  acts  have  been  adopted. 
We  are  not  concerned  with  the  legality  or  propriety  of  the 
action  of  the  civil  service  commission  in  refusing  to  certify 
thi  payroll,  since  the  recognized  legal  method  of  testing  that 
posture  of  affairs  is  by  mandwntis,  and  not  certiorari.  As  to 
the  civil  service  commission,  therefore,  the  present  writs  will 
be  dismissed. 

We  are  concerned  only  with  the  dismissal  of  the  prosecu- 
tors, by  the  city  commission,  under  the  circumstances,  and 
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it  is  manifest,  under  the  express  provisions  of  the  act  of  1913, 
page  836,  paragraph  4,  section  4,  that  the  prosecutors  could 
be  removed  "for  cause  only  after  a  public  hearing.'^  "Cause," 
meaning  in  this  instance,  just  cause.  Uaight  v.  Love,  39  N. 
J.  L.  14. 

At  the  time  of  the  adoption  of  the  Civil  Service  act  these 
prosecutors  were  lawfully  in  the  employ  of  the  city,  and,  when 
the  sterilization  plant  was  discontinued,  it  was  within  the 
power  of  the  city  commissioners  to  transfer  them  to  similar 
employment  at  another  place,  with  the  approval  of  the  com- 
mission (Comp.  Stat,,  p,  3803,  §  23),  or,  in  the  discretion  of 
the  city  commission,  their  positions  could  be  abolished,  which 
would  entitle  them  under  the  act  to' have  their  names  placed 
on  a  special  list  for  reinstatement  within  two  years  to  any 
similar  position.    Comp,  Stat,,  p,  3804,  §  23. 

It  is  unnecessary  to  determine  the  legal  status  of  the  prose- 
cutors under  the  provisions  of  the  Civil  Service  act.  It  must 
EuflBce  to  state  that  they  were  legally  appointed  as  city  em- 
ployes, and  that  while  the  city  commission  had  the  power  to 
transfer  them  to  similar  work  in  another  place,  or  to  abolish 
their  positions,  subject  to  the  above  provisions,  yet,  under  the 
act  of  1913,  paragraph  4,  section  4,  they  could  be  removed 
only  for  cause,  after  a  hearing,  which  right  was  not  accorded 
them  in  this  instance. 

The  resolution  before  us  will  therefore  be  set  aside. 


KATHERINE  FERBER  v.  PASQUALE  CONA. 

Argued  November  3,  1915— Decided  May  31,  1916. 

Where  a  contract  required  the  contractor  to  erect  a  garage  of 
specified  dimensions,  in  a  suit  for  damages  for  failure  to  perform, 
it  was  competent  for  him  to  show  that  he  was  at  aU  times  wiU- 
ing  to  perform,  but  that  the  plaintiff  made  it  impossible  by  re- 
quiring the  contractor  to  build  a  garage  essentially  different  from 
the  requirements  of  the  contract.  Held,  that  the  exclusion  of 
such  testimony  by  th^  trial  court  was  erroneous. 
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lere  the  owner  prevents  the  contractor  from  performing,  or 
udiates  his  obligations  under  the  contract,  communicating  such 
udiation  to  the  contractor,  the  latter  may  treat  the  contract 
abandoned,  and  thus  excuse  his  non-performance. 


ippeal  from  the  Xorth  Hudson  District  Court, 
ire  Justices  Parker,  Minturn  and  Kalisch. 
tlie  appellant,  McDermott  &  Enright. 
the  defendant,  John  N.  Plattoff. 

opinion  of  the  court  was  delivered  by 
TURN,  J.  The  suit  was  based  upon  a  written  contract, 
the  terms  of  which  the  defendant  was  to  build  a  garage 
ain  dimensions,  upon  a  lot  which  he  sold  to  the  plaintiff, 
r  which  lot,  including  the  building  of  the  garage,  the 
if  paid  to  defendant  the  full  consideration  agreed  upon, 
most  two  years  the  garage  remained  unbuilt,  and  the 
ff,  alleging  frequent  requests  to  the  defendant  to  per- 
and  defendant's  failure  to  comply,  instituted  this  suit 
ver  damages  for  non-performance. 

defendant  insists  that  he  was  at  all  times  willing  to 
n,  but  that  the  plaintiff  insisted  upon  the  construction 
lilding  of  different  character,  and  of  larger  dimensions 
fiat  required  by  the  contract,  to  which  the  defendant  re- 
to  accede. 
;  issue  presented  the  material  controversy  in  the  case, 

it  tlie  parties  directed  their  proof  at  the  trial, 
this  situation  it  was  competent  for  the  defendant  to 
liis  willingness  to  perform,  and  the  refusal  of  the  owner 
•w  him  to  do  so,  excepting  under  new  conditions  not 
iplated  })y  the  contract,  and  at  variance  with  its  pro- 

li  this  purpose  in  view  the  plaintiff  was  asked  upon 
xamination  whether  the  defendant  had  not  frequently 
j^ed  himself  as  willing  to  erect  the  garage  of  the  di- 
)ns  called  for  in  the  contract.    The  overruling  by  the 
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trial  court  of  these  inquiries,  presents  the  substantial  basis 
for  this  appeal. 

We  think  the  inquiry  was  entirely  relevant  to  the  issue^, 
and  bore  upon  the  gravamen  of  the  controversy  between  the 
parties. 

It  was  tantamount  if  proved  to  an  abandonment  of  the 
contract,  by  the  plaintiff,  and  relieved  the  defendant  from 
any  attempt  at  further  performance. 

The  rule  is  well  settled  that  where  one  of  the  parties  to 
a  contract  prevents  performance  by  the  other,  or  repudiates 
his  obligations  under  the  contract,  and  communicates  such 
repudiation  to  the  other  party,  the  latter  is  excused  from 
further  performance  and  may  treat  the  contract  as  abandoned. 
Hochster  v.  Dela  Tour,  2  El,  &  B.  678;  O'Neill  v.  Supreme 
Council  70  N.  J.  L,  410;  Halt  v.  Trust  Co,,  74  Id.  795; 
Wallis  V.  Wenham,  304  Mass.  83 ;  17  Am.  &  Eng.  Ann.  Cos, 
644;  Sa'tnel  v.  Super,  85  N.  J,  L,  101;  Brady  v.  Oliver,  125 
Tenn,  595;  Am.  &  Eng,  Ann.  Cos.  (1913)  376. 

The  result  is  that  the  exclusion  of  this  testimony  requires 
a  reversal  of  the  judgment. 


T.ILT^IAN   C.   GOWDY   v.   THE   BOARD   OF   EDUCATION   OF 
THE  CITY  OF  PATERSON. 


MAUDE  F.  HOMER  v.  THE  BOARD  OF  EDUCATION  OF  THE 
CITY  OF  PATERSON. 

Argued  February  16,  1916— Decided  June  12,  1916. 

Where  the  legal  right  of  school  teachers  to  have  their  salaries  has  been 
determined  by  judgment,  the  duty  of  the  school  board  to  levy  the 
tax  to  pay  the  judgment  becomes  imperative,  and  mandamus  will 
go  against  the  representatives  and  agents  of  the  school  district  to 
compel  them  to  perform  such  duty,  its  power  to  raise  the  neces- 
sary funds  being  ample  under  Comp,  8tai.,  p.  4742,  §  55. 
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ilternative  writ  of  mandamus, 

s  Parker,  Minturn  and  Kalisch. 

mtors,  Michael  Dunn, 

iant,  Fran-cis  Scott  and  Edward  F,  Merreij. 

f  the  court  was  delivered  by 

The  right  of  these  relators  to  their  salaries 
jrmined  by  this  court  (Oowdy  v.  State  Board 

N.  J,  L,  231)',  in  the  manner  therein  adjudi- 
1  right  to  payment  in  accordance  with  that 
intestable  upon  this  hearing, 
lation,  the  duty  of  the  school  board  to  levy 
he  judgment,  or  to  perform  such  other  duty 
Bary  to  discharge  the  obligation  becomes  im- 
idamus  will  go  against  the  representatives  and 
lool  district  to  compel  them  to  perform  such 
:tr,  L.  Rem,  301;  Pleasantville  v.  Atlantic 
7,  L.  279. 

istion  of  ultra  vires  with  this  defendant.  Its 
le  necessary  funds  is  ample  under  the  statute. 
t742,  §  55. 

lifest  that  the  defendant  will  not  be  in  any- 
ced  to  the  public  detriment,  in  the  perform- 
al  obligation  at  the  present  time.  If  such 
irent,  it  is  clear  that  the  issuance  and  return 
)e  so  regulated  as  to  obviate  the  public  incon- 
er  V.  Freeholders,  52  N,  J,  L,  313,  317. 
3remptory  mandamus  will  issue. 
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DENNIS     F.     COLLINS,     RELATOR,     v.     JOHN     S.     SAUER, 
RESPONDENT. 

Argued  February  17.  1916— Decided  June  6th,  1916. 

1-  Where  the  proviso  of  an  act  is  separable  from  the  remainder  of 
the  act  and  such  proviso  is  unconstitutional,  the  proviso  may  be 
exscinded  and  the  rest  of  the  act  allowed  to  stand. 

2.  A  classification  of  cities  on  a  basis  of  population  is  not  in  con- 
travention of  article  4,  section  7,  paragraph  11  of  the  constitution 
of  New  Jersey. 

3.  When  a  meeting  of  a  municipal  body  is  regularly  held  for  the 
purpose  of  filling  an  appointment  to  an  office,  the  term  of  the 
incumbent  of  which  has  expired,  and  no  decision  is  reached  at 
such  meeting  but  an  adjournment  is  had,  the  adjourned  meeting 
is  a  continuation  of  the  first,  and  the  election  held  at  such  meet- 
ing is  as  of  the  date  of  the  first  meeting. 


On  quo  warranto  on  demurrer  to  information. 

Before  Justices  Parker,  Minturx  and  Kalisch. 

For  the  relator,  John  J.  Siamler,  Frederick  J,  Faidhs  and 
Samtiel  Koestler. 

For  the  respondent,  John  K.  English  and  William  D, 
Edwards. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  relator  filed  an  information  in  the 
nature  of  a  qtio  warranto  claiming  title  to  the  oflBce  of  city 
comptroller  of  the  city  of  Elizabeth,  by  virtue  of  an  election 
by  the  city  council  of  Elizabeth,  on  the  5th  day  of  January, 
1916,  for  which  oflSce  he  duly  qualified,  and  charging  that 
John  Sauer,  the  respondent,  who  was  elected  city  comptroller 
of  the  city  of  Elizabeth  by  the  city  council  of  that  city  on  the 
1st  day  of  January,  1910,  and  re-elected  to  the  same  office  by 
the  city  council  for  the  term  of  three  years,  on  the  1st  day  of 
January,  1913,  and  whose  term  of  office  expired  on  the  1st 
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day  of  January,  1916,  and  continued  until  the  relator  quali- 
fied for  the  same,  absolutely  refused  to  surrender  the  oflSce 
to  the  relator  and  was  an  intruder  in  and  a  usurper  of  the 
office  to  which  the  relator  was  lawfully  elected.  To  this  in- 
formation the  respondent  filed  a  demurrer.  The  demurrer  is 
based  upon  three  grounds,  two  of  which  directly  attack  the 
title  de  jure  of  the  relator  to  the  office  of  city  comptroller, 
and  the  other. challenges  the  right  of  the  common  council  to 
remove  the  respondent  under  the  Tenure  of  Office  act  of 
1911. 

The  argument  made  for  the  respondent  assailing  the  claim 
of  title  of  the  relator  to  the  oflSce  of  city  comptroller  is 
builded  upon  the  assertion  that  the  city  council  had  no  legal 
power  to  elect  a  city  comptroller,  because,  under  section  2  of 
a  supplement  to  the  charter  of  the  city  of  Elizabeth  (Pamph, 
L.  1872,  p.  1192)^  the  mayor  of  the  city  was  empowered  to 
appoint  a  comptroller,  with  the  advice  and  consent  of  the 
council,  for  the  term  of  three  years,  from  the  Ist  day  of  Jan- 
uary next  preceding  his  appointment,  and  that  the  act  of 
1894  (Pamph,  L,,  p.  244),  which  conferred  on  the  common 
council,  board  of  aldermen  or  the  government  body  of  the 
city  the  power  to  appoint  a  city  comptroller,  and  the  several 
acts  of  1900  (Pamph,  L,,  p,  415)  and  1911  (Pamph,  L.,  ch. 
315,  p.  679)  amendatory  of  and  supplemental  to  the  act  of 
1894,  are  unconstitutional.  The  general  grounds  upon  which 
council  for  respondent  base  their  contention  that  these  acts 
are  unconstitutional  is,  that  they  are  in  contravention  of 
article  4,  section  7,  paragraph  11  of  the  constitution  of  Ifew 
Jersey,  and  that  the  classification  upon  a  population  basis, 
adopted  by  the  legislature,  does  not  cure  their  constitutional 
defects,  because  the  classification  is  illusory. 

The  precise  point  urged  by  counsel  for  respondent  as  to 
the  constitutional  defect  existing  in  the  act  of  1894,  is  that 
it  excepts  from  the  operation  of  the  act  the  treasurer  of  a 
city  within  the  legislative  classification,  where  that  officer  is 
elected  by  the  people. 

The  act  of  1894  was  unsuccessfully  attacked  as  to  illusory 
classification  in  Varney  v.  Kramer,  62  N,  J,  L.  483. 
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In  Attorney-General  v.  McKelvey,  78  N,  J.  L.  621,  the 
Court  of  Errors  and  Appeals,  speaking  through  Mr.  Justice 
Swayze  (on  p,  626),  approves  of  Vamey  v.  Kramer,  supra, 
and  (on  pp.  627,  628)  say&:  ^^here  the  governmental  ap- 
paratus alone  is  the  subject  of  legislation,  population,  ordi- 
narily, so  fully  connotes  all  the  essential  considerations  that 
the  general  subject  is,  in  the  absence  of  palpable  evasion,  a 
question  for  legislative  judgment." 

The  case  of  Vamey  y.  Kramer,  supra,  was  a  contest  involv- 
ing a  city  clerkship.  The  reported  case  fails  to  show  whether 
or  not  the  point  made  now,  that  the  proviso  in  the  act  of 
1894,  excluding  the  treasurers  of  cities,  who,  by  the  charters 
of  such  cities,  are  elected  by  popular  vote,  from  the  operation 
of  the  act,  renders  the  act  unconstitutional,  was  made  in  that 
case. 

But,  even  if  we  were  to  adopt  the  view  of  counsel  for  re- 
spondent that  the  act  was  vulnerable  to  an  attack  upon  it  on 
the  ground  that  it  was  in  violation  of  the  constitutional  pro- 
vision invoked  in  this  case,  because  of  the  nature  of  the 
proviso  relating  to  the  treasurers  of  cities,  it  would  not  have 
the  effect  to  vitiate  the  entire  act.  The  proviso  is  separable 
from  the  rest  of  the  act.  The  proviso  may  be  exscinded  and 
the  rest  of  the  act  be  permitted  to  stand.  Johnson  v.  State, 
59  N.  J.  L,  535 ;  Doran  v.  Camden,  64  Id.  666 ;  Meehan  v. 
Excise  Commissioners,  75  Id.  557 ;  Fagan  v.  Payne,  Id.  851 ; 
State  V.  Davis,  72  Id.  345 ;  Hutches  v.  Uohohus,  82  Id.  140. 

Now,  what  has  been  said  regarding  the  act  of  1894  and  its 
proviso  applies  equally  as  well  to  the  act  of  1900  and  its 
proviso.  The  act  of  1900  extended  the  application  of  the  act 
of  1894  to  cities  which  were  not  within  the  classification 
scheme  of  that  act  by  including  cities  which  had  a  population 
not  less  than  fifty  thousand  nor  more  than  one  hundred  and 
twenty-five  thousand  inhabitants,  and  by  extending  the  pro- 
visions of  the  act  to  additional  appointive  officials  and  by 
making  the  term  of  office  three  years  instead  of  two.  The 
act  also  amended  the  proviso  of  the  act  of  1894  relating  to 
the  city  treasurer  by  excluding  from  the  operation  of  the  act 
the  receiver  of  taxes  and  assessments  of  any  city  coming 
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within  tlie  classification.  As  to  the  act  of  1911,  chapter  315, 
the  only  change  effected  by  it  was  to  raise  the  minimum  of 
population  fixed  in  the  act  of  1900  at  fifty  thousand  to  fifty- 
five  thousand  inhabitants.  This  left  the  minimum  as  fixed 
originally  by  the  act  of  1894. 

The  act  of  1894  having  been  upheld  as  constitutional  and 
nothing  appearing  in  the  acts  of  1900  and  1911  which  in  any 
manner  changes  the  legislative  scheme  of  the  acts  of  1894, 
the  attack  made  by  the  respondent  upon  the  constitutionality 
of  the  acts  of  1900  and  1901  necessarily  fails. 

It  is  plain  that  the  general  scheme  of  all  these  acts  is  to 
bring  about  in  municipalities  of  a  certain  grade  of  population 
uniformity  in  the  government  of  them  and  as  to  how  and  by 
whom  the  oflBcers  of  their  various  governmental  departments 
shall  be  selected.  And  when  legislation  is  of  that  general 
character  it  cannot  be  successfully  denounced  as  special  legisla- 
tion regulating  the  internal  affairs  of  cities.  This  appears  to 
be  the  reasoning  of  Mr.  Justice  Trenchard  in  McCarthy  v. 
Queen,  76  N.  J,  L.  144 ;  aflSrmed  by  the  Court  of  Errors  and 
Appeals  (at  p.  828).  See,  also,  Attorney-General  v.  i¥c- 
Kelvey,  supra. 

Another  ground  upon  which  the  respondent  rests  his  de- 
murrer is,  that  the  act  requires  that  the  election  of  a  comp- 
troller shall  take  place  at  a  regular  meeting  of  the  common 
council  before  the  expiration  of  the  preceding  term  of  the 
comptroller,  and  since  the  relator  was  not  elected  by  the  com- 
mon council  until  Januaiy  5th,  1916,  and  his  predecessor's 
term  had  expired  under  the  act  on  January  Ist,  1916,  the 
action  of  the  common  council  in  that  regard  was  unlawful, 
and  hence  the  relator's  title  to  the  oflBce  of  comptroller  invalid. 

There  appears  to  be  no  merit  whatever  in  this  contention. 
Counsel  for  the  respondent  assumes  that  the  term  of  Sauer 
expired  before  the  relator  was  elected,  and  tliat  the  act  re- 
quired that  an  election  be  held  by  the  common  council  at  a 
regular  meeting  before  the  expiration  of  such  term.  It  ap- 
pears that  the  common  council  held  a  meeting  on  the  1st 
day  of  January,  1916,  and  tried  to  elect  a  comptroller,  and, 
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after  taking  thirty-two  ballots  without  reaching  any  result, 
adjourned  the  meeting  to  January  5th,  when  the  relator  was 
elected. 

Section  4  of  the  act  of  1905,  page  15,  makes  all  appointive 
oflBces  commence  on  the  Ist  day  of  January  of  the  year,  but 
not  at  noon,  as  in  case  of  officers  elected  by  the  people.  The 
proviso  of  section  4  expressly  forbids  the  appointment  to  office 
to  be  made  by  the  governing  body  to  commence  after  the  ex- 
piration of  the  term  of  any  member  of  such  governing  body, 
so  that  it  is  clear  that  thi  appointment  in  the  present  case 
could  only  be  properly  made  by  the  incoming  council  which 
organized  on  the  evening  of  the  1st  day  of  January,  1916, 
and  endeavored  to  make  ihe  appointment,  and,  not  succeed- 
ing, adjourned  the  meeting  until  January  5th,  1916,  which 
meeting,  under  Stiles  v.  City  of  Lamhertville,  73  N.  J.  L.  90, 
was  a  continuation  of  the  regular  meeting,  and  at  which  ses- 
sion the  common  council  was  authorized  to  do  anything  that 
it  conld  have  done  at  the  original  meeting. 

Counsel  for  respondent  further  rely  on  the  act  of  1911 
(PampJi,  L,,  p.  679)  to  sustain  the  argument  advanced,  that 
it  is  obligatory,  under  that  statute,  on  the  common  council,  at 
a  regular  meeting  preceding  the  expiration  of  the  term  of 
office  of  the  incumbent,  to  make  the  appointment  of  such  in- 
cumbent's successor,  hut  that  does  not  appear  to  be  the  plain 
purport  of  the  act,  for  it  expressly  reserves  the  right  to  the 
governing  bodies  of  such  municipalities  to  make  such  appoint- 
ments at  the  time  prescribed  by  their  respective  charters; 
and  it  further  provides  "that  the  term  of  service  of  every  such 
officer  hereinbefore  named  holding  office  in  any  such  city 
shall  end  on  the  appointment  and  qualification  of  thedr 
successors.'' 

By  the  charter  of  the  city  of  Elizabeth,  and  the  several 
general  laws  applicable  to  such  municipality,  the  officers 
elected  and  appointed  in  such  city  hold  office  until  their  suq- 
cessors  are  chosen  and  qualify.  Pamph.  L.  1863,  p.  109; 
Famph.  L,  1872,  p,  1192;  Pamph,  L.  1901,  p.  43:  Pamph. 
L.  1905,  p.  680. 
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Both  in  legal  theory  and  in  fact  the  term  of  oflSce  of  the 
comptroller  did  not  expire  until  the  relator  had  been  elected 
and  qualified. 

What  was  done  by  the  common  council  at  its  regular  meet- 
ing when  it  elected  the  relator  comptroller  was,  in  fact,  done 
preceding  the  expiration  of  the  legal  term  of  the  incumbent 
as  contemplated  by  the  statute. 

Lastly,  it  is  urged  that  the  respondent  is  the  incumbent  of 
an  oflBce  from  which  he  cannot  be  lawfully  removed,  except 
for  just  cause  and  after  a  public  hearing  imder  the  Tenure  of 
Office  act.    Pamph.  L.  1911,  p,  783. 

This  act  was  decided  to  be  unconstitutional  by  this  court  in 
Kudlich  V.  Oriffin  et  d,,  88  iV.  J.  L.  573,  which  case  is  con- 
trolling here.  It  may  be  useful  in  this  connection  to  point 
out  that  by  the  stipulation  of  facts  in  this  case,  it  appears  that 
the  comptroller  of  the  city  of  Elizabeth  is  a  member  of  a  com- 
mission elected  by  the  city  council,  and  that  the  act  which  re- 
spondent invokes  for  his  protection  against  removal  expressly 
excludes  from  the  benefit  of  its  provisions  the  members  of 
commissions  elected  by  the  common  council  of  a  city  coming 
within  the  legislative  classification. 

The  views  which  we  have  expressed  lead  to  the  result  that 
the  demurrer  be  overruled  and  judgment  of  ouster  entered  in 
favor  of  the  relator  against  the  respondent. 


JOHN  FRANKLIN  FORT,  PROSECUTOR,  v.  CX)URT  OF  COM- 
MON PLEAS  OF  MONMOUTH  COUNTY  ANt>  CHARLES 
SIMONSON,  Jr. 

Submitted  March  16,  1916— Decided  April  27,  1916. 

The  provision  of  the  Inns  and  Tavern  act  of  1913  {Pamph,  L., 
p.  574),  providing  that  "whenever  the  ratio  between  the  popu- 
lation of  any  city,  town,  township,  borough  or  village,  and  the  num- 
ber of  licensed  places  situate  therein  for  such  sale  of  said  liquors 
shall  exceed  the  ratio  of  five  hundred  to  one,  additional  licenses 
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for  sale  of  such  liquors  therein  ♦  ♦  ♦  may  be  issued,"  &c., 
expreHsly  excludes  from  its  provisions  hotels  containing  upwards 
of  fifty  spare  rooms  and  beds.  CJonsequently,  the  number  of  such 
licensed  hotels  having  upwards  of  fifty  spare  rooms  and  beds 
cannot  be  taken  into  consideration  in  computing  the  ratio  of  the 
lic<»n8ed  places  to  the  population,  since  the  provision  of  the  statute 
is  only  intended  to  regulate  the  number  of  inns  and  taverns* 
having  less  than  fifty  spare  rooms  and  beds. 


On  certiorari. 

Before  Justices  Pakker,  Minttrn  and  Kaltsch. 

For  the  prosecutor.  Fort  £'Fort, 

For  the  defendants,  D^irand,  Ivins  &  Carton. 

The  opinion  of  the  court  was  delivered  by 

Kawsch,  J.  The  prosecutor  attacks  the  validity  of  the 
action  of  the  Court  of  Common  Pleas  of  Monmouth  county 
in  granting  to  Charles  Simonson,  Jr.,  a  license  to  keep  an 
inn  and  tavern  in  the  borough  of  Spring  Lake,  which  had  a 
population  of  eight  hundred  and  fifty-three,  by  the  census 
of  1910,  on  the  ground  that  the  granting  of  such  license  was 
in  violation  of  the  act  of  1913  {Pamph.  L,,  p,  574),  in  that 
the  statutory  number  of  licenses  based  upon  a  ratio  popu' 
lation  of  five  hundred  to  one  licensed  place  as  prescribed  by 
the  act  had  been  exhausted,  there  being  at  the  time  of  the 
granting  of  such  license  three  licenses  in  force  and  effect  in 
the  borough  which  had  been  granted  to  the  Hotel  New  Mon- 
month,  the  Hotel  Essex  and  Sussex  and  the  Breakers,  each 
of  which  contained  upwards  of  fifty  spare  rooms  and  beds. 

Counsel  for  the  prosecutor  contend  that  though  the  li- 
censing of  hotels  containing  upwards  of  fifty  spare  rooms  and 
beds  is  by  express  words  in  the  act  not  controlled  by  the  ratio 
of  population,  that  nevertheless  on  the  application  for  a  license 
for  an  inn  and  tavern  containing  less  than  fifty  spare  rooms 
and  beds,  such  licenses  must  be  taken  into  consideration  and 
counted  on  the  basis  of  population. 

Vol.  lxxxix.  10 
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This  contention  is  asserted  to  be  founded  upon  a  provision 
in  the  act  (on  p.  576),  which  reads:  '^Whenever  the  ratio  be- 
tween the  population  of  any  city,  town,  township,  borougli  or 
village,  and  the  number  of  licensed  places  situate  therein  for 
such  sale  of  said  liquors  shall  exceed  the  ratio  of  five  hundred 
to  one,  additional  licenses  for  sale  of  such  liquors  tlierein 
*  *  *  may  be  issued  at  the  discretion  of  the  licensing 
authority,  but  only  in  the  manner  following."  The  statute 
then  prescribes  a  method  of  procedure  whereby  an  applicant 
for  a  license  to  keep  an  inn  and  tavern  of  less  than  fifty  spare 
rooms  and  beds  may  obtain  a  license  when  the  ratio  of  existing 
licenses  to  population  is  less  than  one  to  five  hundred.  This 
procedure  was  fully  discussed  and  considered  by  this  court  in 
an  opinion  by  Mr.  Justice  Parker  in  Tilton  v.  Court  of  Com- 
mon  Pleas  of  Ocean  County,  87  iV.  J.  L,  47.  The  licensee  in 
the  present  case  did  not  resort  to  this  procedure  and  defends 
the  legality  of  the  issuance  of  the  license  to  him  upon  two 
grounds:  (1)  That  the  words  "additional  licenses''  and  ^li- 
censed premises"  in  the  act  quoted  do  not  include  within  their 
meaning,  licensed  hotels,  containing  upwards  of  fifty  spare 
rooms  and  beds.  (2)  That  if  licensed  hotels  upwards  of  fifty 
rooms  are  within  the  meaning  of  the  act,  then  under  another 
provision  of  the  act  (on  p.  575),  which  provides  that  in  any 
city  bordering  upon  the  Atlantic  ocean  the  population  shall 
be  taken  to  include  the  transient  population,  and  such  popu- 
lation shall  be  computed  as  of  the  first  day  of  August  in  any 
year.  Spring  Lake,  which  borders  on  the  Atlantic  ocean, 
and  which  has  a  transient  population  of  four  thousand,  there- 
fore, is  entitled,  obviously,  to  more  than  three  licenses,  on  the 
basis  of  one  license  for  every  five  hundred  of  population. 

The  facts  in  this  case  are  undisputed.  It  is  stipulated  be- 
tween counsel  that  Spring  Lake  is  a  borough  bordering  on 
the  Atlantic  ocean,  having  at  the  census  of  1910  a  population 
of  eight  hundred  and  fifty-three  inhabitants  and  a  transient 
population  of  four  thousand  August  1st,  1914;  that  the 
prosecutor  and  objector  to  the  granting  of  the  license  is  a 
resident  real  estate  owner  and  taxpayer  of  Spring  Lake;  that 
three  licenses  to  keep  inns  and  taverns,  being  the  three  hotels 
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mentioned,  each  of  which  contains  upwards  of  fifty  spare 
rooms  and  beds  were  granted  by  the  Court  of  Common  Pleas 
of  Monmouth  county;  that  the  license  applied  for  and  granted 
in  the  present  case  was  for  a  new  place  and  not  a  hotel  having 
at  least  fifty  sleeping  rooms,  nor  a  picnic  ground  or  recreation 
place  comprising  at  least  one  acre,  nor  was  it  a  building  en- 
tirely occupied  by  a  regularly  organized  club  or  association; 
that  though  the  three  hotel  licenses  were  each  granted  for  one 
year,  it  was  with  the  knowledge  that  the  hotels  would  be  open 
only  during  the  summer  months  and  that  they  have  in  fact 
only  operated  during  the  summer  nionths,  and  that  there  is 
no  licensed  hotels  in  Spring  Lake  where  the  people  are  ac- 
commodated during  the  entire  year. 

It  is  obvious  from  a  plain  reading  of  the  act  that  in  so  far 
as  inns  and  taverns  are  concerned  or  places  where  liquors  are 
sold  in  quantities  less  than  one  quart  it  was  the  intention  of 
the  legislature  to  regulate  and  fix  the  number  of  such  places 
by  a  ratio  of  population  to  the  number  of  licenses  granted  to 
places  coming  within  that  description.  For  the  act  provides 
that  no  license  to  keep  an  inn  or  tavern  or  to  sell  spirituous, 
vinous,  malt  or  brewed  liquors  in  quantities  less  than  one 
quart  in  any  city,  town,  township,  borough  or  village  shall 
be  granted  by  any  court,  &c.,  unless,  or  until  the  ratio  of 
population  therein  to  the  number  of  licenses  issued  shall  be 
greater  than  five  hundred  to  one  and  then  only  pursuant  to 
the  act  now  being  considered.  The  act  then  excepts  from  the 
operation  of  this  provision,  (1)  Premises  in  which  the  business 
of  selling  liquors  was  lawfully  carried  on  at  some  time  within 
a  year  preceding  the  passage  of  the  act  of  1913,  provided  that 
such  business  was  not  abandoned  at  any  time  during  the  year. 
(2)  Hotels  having  at  least  fifty  spare  rooms  and  beds  for  the 
accominodation  of  boarders,  transient  and  travelers.  (3) 
Picnic  or  recreation  grounds  comprising  at  least  one  acre. 
(4)  A  building  entirely  occupied  by  a  regularly  organized 
club  or  association. 

It  is  to  be  observed  that  the  act  places  no  limitation  on 
the  number  of  licenses  that  may  be  granted  to  hotels  of  the 
designBted  number  of  rooms  or  to  picnic  or  recreation  grounds 
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of  certain  dimensions  or  to  regularly  organized  clubs  occupy- 
ing entire  buildings. 

It  may  very  well  be  that  in  making  these  places  exempt 
from  the  operation  of  the -provision  in  the  act  relating  to  the 
population  basis  the  legislature  had  in  view  the  fact  that,  at 
least,  as  to  summer  hotels  and  clubs  the  use  of  the  license 
privilege  would  be  of  a  temporary  character.  That  it  was  the 
intention  of  the  legislature  to  put  a  check  upon  the  increase 
in  the  number  of  inns  and  taverns  of  less  than  fifty  spare 
rooms  and  beds  and  on  saloons  in  cities  is  manifest. 

The  number  of  such  latter  places  is  regulated  by  the  ratio 
of  population,  as  stated,  to  the  number  of  licenses  granted. 
The  licensed  premises  of  places,  therefore,  which  the  legis- 
lature intended  to  limit  were  not  fifty-room  hotels,  picnic 
grounds  and  clubs  of  the  character  above  described,  but  inns 
and  taverns  of  less  than  fifty  spare  rooms  and  beds,  and  sa- 
loons. This  being  so,  it  becomes  clear  that  the  terms  "ad- 
ditional licenses*'  and  "the  number  of  licensed  premises"  can- 
not in  the  very  nature  of  the  provisions  of  the  act  refer  to 
hotels  having  fifty  spare  rooms  and  beds,  picnic  and  recreation 
grounds  and  clubs  of  the  character  mentioned,  but  the  lan- 
guage used  ob^dously  refers  to  inns  and  taverns  of  less  than 
fifty  spare  rooms  and  beds  or  saloons  which  were  lawfully 
carried  on  at  some  time  within  a  year,  immediately  preced- 
ing tlie  passage  of  the  act  of  1913,  and  provided  such  business 
was  not  abandoned  at  the  place  licensed  during  that  year. 
Such  places  meeting  these  conditions  were  entitled  to  be  li- 
censed irrespective  of  the  ratio  of  population  to  the  licenses 
granted.  In  order,  however,  to  put  a  check  upon  the  increase 
of  the  number  of  inns  and  taverns  having  less  than  fifty 
spare  rooms  and  beds  and  saloons  it  was  the  clear  legislative 
design  that  licenses  granted  to  inns  and  taverns  or  saloons 
which  met  with  the  above  statutory  requirements,  were  to  be 
counted  on  the  basis  of  ratio  of  population,  as  fixed  by  the 
statute,  whenever  an  application  was  made  for  a  license  for 
a  new  place. 

It  is  not  pretended  in  the  present  case  that  there  was  any 
other  license  granted  by  the  court  than  those  granted  to  the 
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three  hotels  mentioned,  when  the  licensee  applied  for  and 
obtained  his  license  to  keep  an  inn  and  tavern  having  less 
than  fifty  spare  rooms  and  beds,  and  that,  therefore,  the 
granting  of  such  license  was  not  in  violation  of  the  statute. 

Counsel  for  the  prosecutor  cite  Oundrum  v.  South  Amhoy, 
86  iV.  /.  L.  450,  to  support  their  contention  that  all  licenses 
count  on  the  number  limited,  to  one  in  five  hundred,  but  an 
examination  of  that  ca^e  shows  that  the  precise  question  raised 
here  was  not  there  considered.  This  appears  from  what  Mr. 
Justice  Trenchard,  who  delivered  the  opinion  of  this  court 
says  (on  p,  452) :  "Now  the  depositions  show  that  when  the 
license  in  question  was  granted,  the  city  of  South  Amboy  had, 
exclusive  of  the  one  in  question,  thirty  places  licensed  for  the 
sale  of  spirituous,  vinous,  malt  or  brewed  liquors  in  quantities 
less  than  one  quart.  From  the  deposition  it  also  appears  that 
the  population  of  the  city  then  was  seven  thousand  and  seven. 
*  *  *  Since  therefore  the  ratio  of  population  to  the 
number  of  licensed  places  was  not  greater  thau  five  hundred 
to  one  the  license  was  prohibited  by  the  statute,  unless  if^is 
within  some  one  of  the  provisos  or  exceptions  contained 
therein." 

The  views  expressed  by  the  learned  justice  are  not  in  con- 
flict with  the  views  expressed  here,  but  rather  in  harmony 
with  the  general  idea  that  the  ratio  of  population  requirement 
is  strictly  limited  to  the  ordinary  inn  and  tavern  and  saloon 
class.  See  also  Blake  v.  Pleasantville,  87  N.  J.  L,  436,  430,  431. 
Counsel  for  defendant  have  urged  upon  us  that  it  was  stipu- 
lated in  this  case  that  the  transient  population  of  Spring  Lake 
in  the  contemplation  of  the  statute;  on  August  1st,  1914,  was 
upwards  of  four  thousand,  and  that  there  were  at  that  time 
only  three  hotels  in  the  borough  and  that  if  they  are  to  be 
counted  and  the  license  based  on  the  population  of  August 
1st,  1914,  the  license  was  properly  granted,  because  the  licenses 
issued  were  not  greater  than  one  to  each  five  hundred  of  such 
population. 

As  we  have  reached  a  conclusion  sustaining  the  validity  of 
the  license  on  another  ground,  we  do  not  deem  it  necessary 
to  express  any  opinion  on  the  soundness  of  this  contention, 
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t  to  point  out  that  the  act  refers  exclusively  to  cities 
ring  on  the  Atlantic  ocean  and  Spring  Lake  is  a  borough. 
3  writ  will  be  dismissed  and  the  proceedings  of  the  Court 
nimon  Pleas  affirmed,  without  costs. 


.  F.  SCHMOLL,  ADMINISTRATRIX  OF  THE  ESTATE 
F  EUGENE  K.  SCHMOLL,  DECEASED,  RESPONDENT, 
WEISBROD  &  HESS  BREWING  COMPANY,  A  COR- 
ORATION,  APPELLANT. 

Submitted  December  2,  1915— Decided  May  24,  1916. 

?nt  was  employed  by  appellant  as  a  route  foreman,  and  on 
iturdays  delivered  beer  and  collected  moneys  therefor.  On  a 
iturday  nigbt,  while  delivering  beer  in  a  locality  known  to  the 
►lice  as  one  where  drunkenness,  assaults  and  murders  occurred 
ith  frequency,  he  was  shot  and  subsequently  died  from  his 
ound.     There  was  no  proof  that  the  employer  had  knowledge 

the  bad  character  of  the  locality  where  decedent  was  working, 
>r  was  there  any  proof  of  the  identity  or  motive  of  his  assailant. 
eld^  that  the  employer  was  not  chargeable  with  the  risk  decedent 
sumed  by  reason  of  some  peculiar  and  extraordinary  situation, 
iless  it  appears  that  he  was  aware  of  such  added  risk;  and 
eld,  further,  that  although  if  there  had  been  testimony  showing 
at  the  object  of  tl^e  attack  was  robbery  of  the  employe,  the 
iployer  would  have  been  liable,  the  risk  of  robbery  of  a  person 
lown  to  carry  considerable  sums  of  money  being  a  risk  incident 

the  employment,  yet  in  the  absence  of  proof  of  motive  for  the 
tack,  robbery  will  not  be  presumed  to  have  been  the  motive 
ereof,  as  the  motive  may  have  been  revenge  or  fancied  wrong, 

the  shooting  accidental. 


certiorari, 

ore  Justices  Parkek,  Mixturn  and  Kalisch. 

the  appellant,  Edward  L,  Katzenhacli. 

the  respondent,  Ulysses  G.  Styron. 
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The  opinion  of  the  court  was  delivered  by 

Kalisch,  J. ,  The  single  question  presented  for  review  is 
whether  on  the  undisputed  testimony  of  the  case  the  Court  of 
Common  Pleas  was  warranted  in  finding  that  the  death  of  the 
respondent's  decedent  was  the  result  of  an  accident  arising 
out  of  the  decedent's  employment. 

The  deceased  was  a  route  foreman  in  the  employ  of  the 
respondent.  His  duties  were  to  look  after  the  various  beer 
delivery  routes  and  see  that  they  were  properly  conducted, 
and  on  Saturdays  he  had  a  beer  delivery  where  he  delivered 
beer  and  collected  the  moneys  therefor. 

On  the  19th  day  of  December,  1914,  on  a  Saturday  night, 
at  about  eight  o'clock,  the  deceased  made  a  delivery  of  beer  at 
some  dwelling-house  in  Atlantic  City,  leaving  his  wagon  in 
the  street,  a  little  distance  away,  and  while  returning  to  his 
wagon  he  was  assaulted  and  shot  by  some  person  unknown. 

The  deceased  moxmted  his  wagon  and  returned  to  the 
brewery  and  accounted  to  his  employer  for  the  moneys  en- 
trusted to  and  collected  by  him  and  then  went  to  a  hospital 
where  he,  ten  days  later,  died  from  the  effects  of  the  gun  shot 
tv^ound. 

The  respondent  filed  her  petition  for  compensation  under 
the  Workmen's  Compensation  act,  and  the  trial  judge  found, 
in  addition  to  the  above-recited  facts,  that  the  territory  in 
which  the  deceased  was  called  upon  to  deliver  Beer  and  make 
collections  was  known  to  the  police  department  as  one  where 
drunkenness,  assaults  with  intent  to  kill  and  murders  oc- 
curred with  greater  frequency  than  in  any  other  part  of  At- 
lantic City,  and  where  persons  who  commit  robbery  resort. 
And  this  led  the  learned  trial  judge  to  conclude  as  follows: 

'^'It  may  be  inferred  that  one  engaged  in  a  business  similar 
to  that  pursued  by  Schmoll,  and  whose  duty  called  him  to 
such  a  neighborhood,  might  expect  an  assault,  not  necessarily 
tatsil.  as  a  reasonable  incident  to  his  employment — an  extra- 
ordinary risk  which  was  indirectly  connected  with  his  em- . 
ployaient  owing  to  its  special  nature. 

^T  find,  therefore,  that  Schmoll's  death  was  the  result  of  an 
accident  arising  out  of  and  in  the  course  of  his  employment." 
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Whether  the  death  of  the  deceased  was  the  result  of  an  ac- 
cident arising  out  of  his  employment  was  a  mixed  question  of 
law  and  fact.  Therefore,  before  the  trial  judge  could  prop- 
erly fmd  that  the  accident  to  the  deceased  arose  out  of  his 
employment,  it  was  essential  that  there  should  have  been  some 
fact  or  circumstance  established  to  support  such  finding. 
Bryant,  Administratrix,  v.  Fissell,  84  N,  J,  L,  72.  This  leads 
to  the  inquiry  whether  there  was  any  fact  or  circumstance 
which  reasonably  permitted  the  inference  to  be  drawn  that  the 
accident  to  the  deceased  arose  out  of  his  employment. 

The  trial  judge  obviously  acted  upon  the  theory  that  be- 
cause the  deceased  was  a  collector  for  a  brewery,  and  since 
the  duties  of  his  emplo}Tnent  required  him  to  go  into  a  neigh- 
borhood where  lawless  acts  were  frequently  committed  and 
lawless  characters  congregated,  that  therefore  •  the  deceased 
was  exposed  to  a  risk  of  bemg  attacked  by  lawless  persons  for 
the  purpose  of  robbery  which  was  a  risk  directly,  or,  at  least, 
indirectly,  connected  with  his  employment. 

We  do  not  think  that  the  character  of  the  place  where  the 
attack  was  made -upon  the  deceased  under  the  testimony  of 
this  case  is  of  any  particular  significance,  since  it  does  not  ap- 
pear that  the  employer  had  any  notice  or  knowledge  of  the 
danger  of  the  locality.  The  proof  in  the  case  went  no  farther 
than  to  tend  to  establish  that  the  police  department  had  such 
knowledge.    • 

That  being  the  case,  the  employer  ought  not  be  chargeable 
with  any  risk  which  the  place  wh6re  the  work  was  to  be  per- 
formed entailed  by  reason  of  some  peculiar  and  extraordinary 
situation  existing  there,  unless  it  was  made  to  further  appear 
that  he  was  aware  of  such  added  risk.  The  accident  must  not 
only  arise  in  the  course  of  the  employment  but  also  out  of 
the  employment.  The  accident  must  reasonably  be  directly 
or  indirectly  connected  with  the  employment.  The  legal 
principle  which  must  govern  the  facts  of  the  present  case  is 
the  same  as  was  applied  in  those  cases  where  it  was  held, 
that  if  an  employer  had  no  knowledge  of  a  practice  existing 
among  his  employes  which  added  a  risk  to  the  employment 
which  otherwise  did  not  exist  and  would  not  haye  arisen. 
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except  under  special  circumstances,  it  would  be  plainly  un- 
reasonable to  hold  that  the  employer  was  bound  to  anticipate 
an  accident  happening  from  such  unknowii  risk.  But  where 
the  employer  knows  of  such  practice  resulting  in  additional 
risk  and  does  not  forbid  it  and  an  accident  happens,  the  acci- 
dent will  be  deemed  as  arising  out  of  the  emploj-ment.  Terlecki 
V.  Strauss,  85  N,  J^  L.  454;  aflSrmed  by  Court  of  Errors 
and  Appeals,  86  Id,  708;  Htdli/  v.  Moosbrugger,  88  Id,  161. 
If  it  had  appeared  by  the  testimony  in  this  case  that  the 
attack  tiat  was  made  upon  the  deceased  had  for  its  object 
robbery,  then  it  would  have  been  clearly  immaterial  whether 
such  attack  was  made  in  a  lawless  or  a  law  abiding  district. 
For  then  the  case  would  fall  within  the  principle  laid  down 
in  Nishet  v.  Rayne  and  Bum  (1910),  2  K,  B,  689,  cited  with 
approval  in  Bryant  v.  Fissell,  supra,  where  it  was  *held  that 
the  death  of  the  cashier  who  was  robbed  and  murdered  in  a 
railway  carriage  while  carrying  money  to  pay  the  wages  of 
his  employers'  workmen,  was  caused  by  accident  arising  "out 
of"  and  in  the  course  of  his  employment,  on  the  ground  that 
the  risk  of  being  robbed  and  murdered  is  a  risk  incidental 
to  the  employment  of  those  who  are  known  to  carry  con- 
siderable sums  in  cash  on  regular  days  by  the  same  route  to 
the  same  place. 

In  the  present  case  the  testimony  utterly  fails  to  show  any 
motive  for  the  attack  upon  the  deceased.  The  assailant  of 
the  deceased  was  unknown.  His  motive  in  making  the  attack 
was  also  unknown.  No  robbery  or  attempt  at  robbery  was 
shown. 

The  person  who  shot  the  deceased  might  have  shot  him  out 
of  revenge  for  some  fancied  wrong  or  by  mistake  or  by  ac- 
cident. There  was  no  proven  fact  or  circumstance  before  the 
court  below  that  connected  the  shooting  either  directly  or  in- 
directly with  the  employment  of  the  deceased,  either  as  driver 
or  collector. 

The  judgment  must  be  reversed. 
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:tor  d'aloia,  plaintiff-respondent,  v.  city  of 
summit,  defendant-appellant. 

Submitted  February  15,  1916— Decided  May  12,  1916. 

paid  upon  conviction  for  the  violation  of  a  city  ordinance,  sub- 
<iuently  set  aside  by  the  appellate  court,  cannot  be  recovered 
ick  when  such  fines  were  paid  without  protest,  and  two  forms 
■  appeal  .were  available  to  the  defendants,  as  alternatives  to 
lying  the  fines  or  serving  time  in  jail. 


appeal  from  the  District  Court. 

'ore^  Justices  Garrison,  Trenchard  and  Black. 

'  the  appellant,  Corra  N.  Williams. 

7  se,  J,  Victor  D'Aloia, 

e  opinion  of  the  court  was  delivered  by 
A^CK,  J.    The  appeal  in  this  case  presents  a  single  point 
iscussion  and  decision,  viz.,  whether  the  payments  of 
which  were  the  subject  of  the  suit  in  the  trial  court, 
voluntary  payments  and  made  without  duress  of  the  per- 

e  action  was  brought  by  the  plaintiff,  as  assignee,  to 
jr  fines  from  the  city  of  Summit,  imj)Osed  upon  five 
dants,  by  the  police  court  of  the  city  of  Summit,  for  the 
ion  of  a  city  ordinance.  Subsequent  to  the  imposition 
ayment  of  the  fines,  the  conviction  of  the  five  defendants 
upon  review,  set  aside  by  the  Union  County  Court  of 
[ion  Pleas.  This  judgment  of  the  Court  of  Common 
was  affirmed  by  the  Supreme  Court.  City  of  Summit  v. 
so,  87  N,  J.  L.  403.  At  the  time  of  the  payment  of  the 
the  five  defendants  were  under  arrest  upon  complaint 
le  violation  of  a  city  ordinance,  having  been  sentenced 
y  a  fine  or  serve  time  in  jail.     At  the  time  the  fines 
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were  paid,  the  defendants  made  no  protest  against  their  pay- 
ment. 

The  police  court  of  the  city  of  Summit  was  established 
under  the  act  of  the  legislature,  approved  March  21st,  1899, 
page  96.  Under  section  78  of  said  act,  the  defendants  had 
a  right  to  appeal  in  the  same  manner  as  an  appeal  might 
be  had  from  judgments  in  the  court  for  the  trial  of  small 
causes,  under  section  80  of  the  act  of  1903,  page  251. 

The  defendants  also  had  a  right  to  appeal  to  the  Court  of 
Common  Pleas,  under  the  act  of  1908,  page  442,  which  later 
act  was  the  one  under  which  the  appeal  was  taken  and  the 
convictions  set  aside.  The  District  Court  held,  that  the  fines 
were  not  voluntary  payments,  but  were  made  under  what  is 
knovn  in  law  as  duress  of  the  person,  and  gave  judgment  for 
the  plaintiff  in  the  sum  of  $313.50,  being  the  amount  of  the 
fines.  This,  we  think,  was  error.  The  judgment  of  the  Dis- 
trict Court  should  be  reversed. 

The  legal  idea  of  duress  consists  in  forcing  a  person  to  act 
against  his  own  will.  It  does  not  exist  when  the  person 
upon  whom  it  is  charged  it  has  been  exercised  has  an  option 
or  choice  as  to  whether  he  will  do  the  thing  or  perform  the 
act  said  to  have  been  done  under  duress.  The  defendants 
had  at  least  three  courses  open  to  them,  in  addition  to  the 
one  which  they  pursued,  viz.,  first,  to  pay  the  fines  under 
protest ;  second,  they  might  have  taken  an  appeal  and  avoided 
the  pajTnent  of  fines,  under  the  act  of  1899,  page  96,  section 
78,  or  Pamph,  L.  1903,  p,  276,  §  80,  above  cited;  or  third, 
to  apply  to  the  Court  of  Common  Pleas  under  the  act  of  1908, 
page  442.  This  was  the  action  which  they  ultimately  did 
take,  but  not  until  after  they  had  paid  the  fines.  The  fines 
were  paid  July  9th,  and  the  proceedings  were  not  questioned 
until  July  17th,  1914. 

The  rule  seems  to  be  quite  clear,  but  in  its  correct  appli- 
cation there  is  some  confusion.  There  is  no  case  in  our  re- 
ports directly  in  point. 

In  our  courts,  Mr.  Justice  Dixon,  speaking  for  the  Court 
of  Errors  and  Appeals,  said:  'That  where  a  party,  without 
mistake  of  fact  or  fraud,  duress  or  extortion,  voluntarily  pays 
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money  on  a  demand  which  is  not  enforceable  against  him,  he 
cannot  recover  it  back.''  City  of  Camden  v.  Oreen,  54  N,  J.  L. 
591,  593.  In  that  case  the  principle  was  applied  to  a  refusal 
to  issue  a  license,  without  payment  of  more  than  the  legal 
fee.  Held,  it  was  not  duress.  So  the  payment  of  a  city  assess- 
ment, under  protest,  cannot  be  recovered  back.  Fuller  v.  City 
of  Elizabeth,  42  Id.  427.  This  case  was  based  upon  Dmen- 
port  V.  City  of  Elizabeth,  41  Id.  362. 

So  the  payment  of  a  license  fee  to  a  city  board  of  health, 
accompanied  by  a  written  protest  against  the  right  of  the 
board  to  exact  it.  Sftoemaker  &  Co.  v.  Board  of  Health,  83 
N,  J.  L.  425.  Or  a  fine  paid  by  a  policeman  for  delinquency. 
Mee  V.  Montclair,  84  Id.  400,  reversing  83  Id.  274.  So  also, 
money  paid  under  legal  process  in  a  judicial  proceeding. 
Turner  v.  Barber,  66  Id.  496. 

In  other  jurisdictions  it  has  been  held  that  a  fine  illegally 
imposed,  but  voluntarily  paid  under  mistake  of  law,  cannot  be 
recovered  back.  Hovlehan  v.  Inhabitants  of  Kennebec  County, 
108  Me.  397  ;  19  Cyc.  558. 

The  case  of  Bailey  v.  The  Town  of  Paullina,  69  Iowa  463, 
holds,  that  where  a.  defendant  is  convicted  on  a  town  ordi- 
nance which  is  void  and  pays  the  fine  without  disputing  its 
validity  and  without  protest,  he  cannot  recover  the  amount 
of  the  fine  in  an  action  against  the  town.  This  case  is  cited 
with  approval  in  the  case  of  Harrington  v.  City  of  New  York, 
81  N.  Y.  Supp.  667;  40  Misc.  165. 

The  same  rule  was  followed  in  the  case  of  Houtz  v.  Board 
of  Commissioners  of  Uinta  County,  11  Wyo.  152. 

It  therefore  seems  to  be  the  rule  deducible  from  the  cases, 
that  if  the  defendants  had  an  alternative  to  making  the  pay- 
ments, the  payments  must  be  regarded  as  having  been  volun- 
tary and  therefore  not  recoverable.  They  were  made  without 
protest,  and  two  forms  of  appeal  were  available  to  the  de- 
fendants as  alternatives  to  paying  the  fines. 

By  the  act  of  1911,  page  30,  it  was  lawful  for  the  city  of 
Summit  to  return  these  fines.  This,  however,  is  not  a  judicial 
question. 

The  judgment  of  the  District  Court  is  reversed,  with  costs. 
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JOHN  POTTER,  PROSECUTOR,  v.  THE  BOARD  OF  PUBLIC 
UTILITY  COMMISSIONERS,  THE  CENTRAL  RAILROAD 
COMPANY  OF  NEW  JERSEY,  AND  THE  TOWNSHIP  OF 
CRANFORD,  UNION  COUNTY,  NEW  JERSEY. 

Argued  December  24,  1915— Decided  June  23,  1916. 

1.  Property  merely  desirable  for  park  development  around 'the  rail- 
road station  cannot  be  ordered  taken  by  the  board  of  public  utility 
commissioners  under  the  act  of  1913.    Pamph,  L.,  p.  91. 

2.  The  order  of  the  board  of  public  utility  commissioners,  in  such 
a  case,  cannot  be  sustained  under  the  acts  of  the  legislature. 
Pamph,  L.  1914,  p.  490,  or  the  act  of  1911.  Pamph,  L.,  p.  379, 
I  176. 

3.  The  Supreme  Court,  on  oertioiari,  has  power  to  review  the  testi- 
mony to  ascertain  whether  or  not  the  order  is  supported  to  any 
extent  by  the  facts  submitted  to  the  board  for  consideration. 


On  certiorari  to  review  an  order  of  the  board  of  public 
utility  commissioners,  altering  a  certain  grade  crossing  under 
Pamph,  L.  1913,  p.  91,  known  as  the  Fielder  Grade  Crossing 
act. 

Before  Justices  Garrison,  Trexchard  and  Black. 

For  the  prosecutor,  Robert  Carey. 

For  the  Central  Bailroad  Company  of  New  Jersey,  Oeorge 
Holmes. 

For  the  township  of  Cranford,  Berkeley  C.  Austin. 

For  the  board  of  public  utility  commissioners,  Frank  H. 
Sornmer. 

The  opinion  of  the  court  was  delivered  by 

Black,  J.  In  this  case  there  are  forty  reasons  presented 
to  the  court  for  setting  aside  the  order  made  by  the  board 
of    public   utility  commissioners.     The   order   is   dated   the 
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16th  day  of  April,  1915.  All  the  points  involved  in  these 
reasons,  however,  have  been  disposed  of  in  the  opinion  filed 
this  term,  in  the  case  in  which  the  Erie  Railroad  Company 
is  prosecutor  and  the  city  of  Paterson  is  defendant,  except 
those  points  which  will  now  be  brought  under  discussion. 
In  general  terms  they  are,  that  in  so  far  as  the  order  directs 
the  taking  of  the  prosecutor's  property,  it  is  in  excess  of  the 
jurisdiction  of  the  board  of  public  utility  commissioners,  and 
also,  the  findings  of  the  board  are  not  supported  by  the 
evidence.  On  both  of  these  grounds  the  order  of  the  public 
utility  commissioners  in  this  case  will  have  to  be  set  aside. 
The  board  in  its  report  found  that  a  proposed  walk,  'Tcnown 
as  N"orth  avenue,  the  walk  extending  westward  through  the 
small  triangular  bloct  known  as  the  Potter  building,  return- 
ing into  the  westerly  sidewalk  of  Eastman  street.  In  the 
development  of  this  plan,  the  Potter  building  is  therefore 
proposed  to  be  taken  for  the  triple  purpose  of  making  an 
adequate  approach  to  the  station,  a  new  highway  from  the 
west,  and  to  open  the  end  of  Eastman  street  in  a  proper 
manner.  *  ♦  ♦  xhe  taking  *  *  *  of  the  Potter 
property  on  the  north  side  of  the  tracks  bounded  by  Eastman 
street,  North  avenue  and  Union  avenue,  are  necessary  for 
the  full,  proper  and  adequate  development  of  the  problem 
of  providing  a  proper  accommodation  for  traffic  to  and  from 
the  north  and  south  sides  of  the  railroad.  *  *  *  In  its 
judgment,  however,  a  proper  and  adequate  development  and 
treatment  of  the  problem  before  it  makes  necessary  the  adop- 
tion of  the  plan  as  a  whole  and  the  taking  of  the  property 
requisite  to  its  execution." 

The  facts,  as  shown  by  the  record,  illustrating  the  situa- 
tion, upon  which  the  board  of  public  utility  commissioners 
were  called  upon  to  act,  in  brief,  are  these :  a  petition  had  been 
filed  by  the  township  committee  of  the  township  of  Cranford, 
Union  county,  under  the  act  of  1913  (Pamph,  L.,  p,  91), 
known  as  the  Fielder  Grade  Crossing  act,  petitioning  the  board 
to  alter  the  grade  crossing  of  Union  avenue  with  the  Central 
Railroad  Company  of  New  Jersey,  at  Cranford ;  at  that  point. 
Union  avenue  and  the  Central  Railroad  Company  of  New 
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Jersey  cross  at  the  i?ame  level.  The  angle  of  crossing  is  about 
forty-five  degrees.  Walnut  avcBue  on  the  south  and  East- 
man street  on  the  north  side  of  the  crossing  of  Union  ave- 
nue terminate  at  the  crossing.  Stations  of  the  railroad  com- 
pany are  located  on'  each  side  of  the  tracks.  They  are  con- 
nected by  an  underground  passageway,  located  wholly  on 
the  lands  of  the  railroad  company.  Six  main  tracks  and  a 
siding  cross  Union  avenue  at  that  point.  Schedule  A  shows 
in  detail  the  plan  of  alteration.  The  only  material  part 
which  is  necessary  for  this  discussion  is  that  part  which 
shows  the  few  underground  passageway  between  the  two 
stations.  The  opening  on  the  north  side  is  directly  opposite 
the  apex  of  the  triangular  building  of  the  prosecutor,  at 
the  junction  of  Eastman  street  and  North  avenue.  The 
opening  at  the  south  end  of  the  new  proposed  underground 
passageway  comes  out  on  a  new  highway  on  the  south  of  the 
railroad  tracks,  which  connects  Union  avenue  with  Walnut 
avenue. 

Mr.  Mosher,  the  township  engineer,  testified  the  building 
on  the  triangular  plot  of  land  in  the  angle  between  Eastman 
street  and  Union  avenue  is  approximately  twenty  (20)  feet 
from  the  right  of  way  line  of  the  railroad  company.  It 
does  not  abut  on  the  railroad  property  at  any  point.  He 
does  not  pretend  to  say  in  any  portion  of  his  testimony  that 
the  taking  of  the  Potter  property  is  necessary  to  the  altera- 
tion of  the  grade  crossing.  Neither  does  Mr.'  Owen,  the  en- 
gineer for  the  Central  Railroad  Company,  the  only  other 
engineer  testifying.  The  best  that  can  be  said  of  this  testi- 
mony is  that  the  Potter  property  is  desirable  for  park  de- 
velopment in  connection  with  the  new  subway.  It  is  desired 
so  that  it  may  be  used  as  an  approach  to  the  proposed  new 
foot  subway. 

From  Mr.  Owen's  testimony  these  questions  and  answers 
are  taken: 

^'Q.  So  that  in  your  judgment  as  an  engineer,  it  was  en- 
tirely feasible  and  practicable  to  eliminate '  that  crossing  if 
necessary,  without  interfering  in  any  way,  shape  or  manner 
with  the  Potter  property? 
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"A,  It  is  practicable,  yes, 

"Q.  In  your  judgment,  then,  the  destruction  of  the  Potter 
property  and  the  taking  of  it  as  a  part  of  this  improvement 
is  simply  in  the  interest  of  the  park  development  around  the 
station  ? 

"A,  It  is  in  the  general  interest  of  the  improvement,  both 
from  the  railroad  standpoint  and  the  municipal  standpoint. 

''Q.  But  has  no  distinct  relation  to  the  abolition  of  the 
crossing? 

"A,  'Not  necessarily,  no.'^ 

We  think  the  findings  of  the  board  are  not  supported  by 
the  testimony  on  this  branch  of  the  case.  This  court  Has 
the  .power  to  review  the  testimony,  to  ascertain  whether  or 
not  the  order  is  supported  to  any  extent  by  the  facts  sub- 
mitted to  the  bdard  for  its  consideration.  Erie  Railroad  Co. 
y.  Board  of  Public  Utility  Commissioners,  ante  p.  24;  West 
Jersey,  &c..  Railroad  Co,  v.  Board  of  Public  Utility  Commis- 
sioners, 87  N,  J.  L.  170;  94  Ath  Rep.  60;  Public  Service 
Oas  Co.  V.  Board  of  Public  Utility  Commissioners,  84  N. 
J.  L.  463;  88  Id.  603;  95  Atl.  Rep.  127;  Erie  Railroad  Co. 
V.  Board  of  Public  Utility  Commissioners,  87  N.  J.  L.  438; 
95  Atl.  Rep.  177.  Nor  can  we  find  anything  in  the  act  of 
the  legislature  which  gives  the  board  of  public  utility  com- 
missioners jurisdiction  to  order  private  property  taken  when, 
as  in  this  case,  such  property  is  not  fairly  incidental  nor 
necessary  toHhe  elimination  of  the  danger  or  impediment  at 
the  crossing  involved  in  the  petition  and  order.  That  such 
property  may  be  desirable  for  the  purpose  of  park  develop- 
ment around  the  railroad  station  is  not  sufficient  to  give  the 
board  jurisdiction,  under  this  statute,  for  ordering  private 
property  to  be  taken. 

It  is  urged,  however,  the  order  may  be  sustained  under 
the  act  of  1914  (Pamph.  L.,  p.  490),  which  confers  upon  the 
railroad  company  power  to  take  by  condemnation  any  land  and 
property  required  for  the  purpose  of  complying  with  any 
order  made  by  the  board  of  public  utility  commissioners, 
upon  ascertainment  and  payment  or  tender  of  compensation, 
as  provided  by  law.    Or  under  the  act  of  1911  (Pamph.  L.,  p. 
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379,  §  176),  which  confers  upon  the  board  of  public  utility 
cominissioners  power  after  hearing,  upon  notice,  to  require 
every  public  utility  to  furnish  safe,  adequate  and  proper  service 
and  to  keep  and  maintain  its  property  and  equipment  in  such 
condition  as  to  enable  it  to  do  so.  It  requires  no  argument  to 
show  that  the  order  of  the  board  cannot  be  sustained  under 
either  of  these  statutes.  They  cannot  be  made  to  apply  to 
this  proceeding  by  any  accepted  canons  of  statutory  inter- 
pretation. 

For  these  reasons,  the  order  made  by  the  boai'd  in  this 
ease  will  be  set  aside,  with  costs. 


AARON     SHAPIRO,     PIAINTIFF-RESPONDENT,     v.     MIKE 
DE  LBUCE,  DEFENDANT-APPELLANT. 

Submitted  February  15,  191^— D^ided  May  12,  1916. 

In  an  action  of  rcpleviii,  when  a  demand  for  possession  is  necessary, 
a  demand  made  upon  the  wife  of  the  defendant  is  not  sufficient 
to  maintain  the  action  against  the  husband. 


Before  Justices  Garrison,  Trenchard  and  Black. 
For  the  respondent,  James  R,  Stewart,  Jr. 
For  the  appellant,  William  A,  Lord, 

The  opinion  of  the  court  was  delivered  by 

Black,  J.  This  was  an  action  of  replevin  brought  in  the 
East  Orange  District  Court  against  the  .defendants,  Mike 
De  Leuce  and  Mary  De  Leuce,  his  wife,  to  recover  certain 
goods  under  a  conditional  bill  of  sale.  The  case  was  tried 
by  the  court  without  a  jury,  resulting  in  a  nonsuit  as  to 
the  defendant  Mary  De  Leuce,  and  judgment  for  possession 
against  the  defendant  Mike  De  Leuce..    The  ruling  of  the 

Vol.  Lxxxrx.  11 
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court  granting  a  nonsuit  in  favor  of  the  defendant  Mary 
De  Leuce  is  not  contested.  The  judgment  against  Mike  De 
Leuce  is  attacked  on  the  sole  ground  that  the  trial  court  held, 
that  the  demand  for  possession  made  upon  the  wife,  Mary 
De  Leuce,  was  a  suffici^t  demand  in  law  to  maintain  the 
action  against  the  husband,  Mike  De  Leuce.  This  is  the 
only  question  brought  under  discussion  in  this  appeal.  The 
court  held,  that  the  wife  was  for  the  purpose  of  making  the 
demand  the  agent  or  servant  of  the  husband.  This,  we 
think,  was  error.  At  the  time  the  demand  was  made  upon 
the  wife,  she  said,  "No,  no,  no.  Don't  take  the  goods.  Wait 
until  my  husband  comes  home."  There  is  a  line  of  authori- 
ties, and  they  are  quite  imiform  in  holding,  that,  when  a 
demand  is  necessary  in  replevin,  a  demand  upon  the  wife  in 
a  suit  against  the  husband  is  not  sufficient  to  maintain  the 
action. 

The  rule  is  stated  in  Cohh,  Repl,  §  481,  thus:  "A  de- 
mand of  one  not  having  authority  to  deliver  or  refuse  and 
having  no  control  over  the  chattels  is  insufficient.  It  shou^ld 
usually  be  made  personally  upon  one  in  possession  and  who 
lias  power  to  comply.  Demand  on  wife  or  servant  is  not 
sufficient  demand  on  husband  or  master.  Demand  at  tiie 
house  of  a  bailee  in  his  absence  is  not  good  unless  knowle^e 
of  the  demand  is  brought  home  to  him  before  the  actiiin 
commenced."  To  the  same  effect  are:  Wells  RepL,  §  375; 
Mount  V.  DericJc,  5  Hill  454;  Storm  v.  Livingston,  6  Johns, 
44;  Wheeler  £  Wilson  Mfg.  Co,  v.  Teetzlaff,  53  Wis.  211; 
34  Cyc.  1413.  This,  of  course,  is  based  on  the  theory  that 
the  law  presumes  if  one  has  the  possession  of  goods  to  which 
he  is  not  entitled,  he  will  give  up  the  possession,  on  demand, 
to  the  rightful  owner,  without  the  trouble  and  expense  of  a 
lawsuit. 

For  the  error  thus  pointed  out,  the  judgment  of  the  Dis- 
trict Court  is  reversed,  with  costs. 
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TOWNSHIP  OF  HAMILTON^  REIJI.TOR.  v.  MEBCEB  COUNTY 
TRACTION  COMPANY  ET  AL,,  BKSPONDENTS. 

Argued  June  20,  1916— Decided  June  26,  19ia 

When  a  rule  to  show  cause  why  a  peremptory  writ  of  mandamus 
should  not  issue  has  been  made  absolute,  and  after  such  decision 
was  announced,  the  respondents,  for  the  purpose  of  reviewing  it, 
obtained  leave  to  frame  pleadings  upon  which  a  final  judgment 
might  appear  on  the  record,  the  return  in  such  fictitious  pleadings 
to  the  alternative  writ  must  aver  no  ftict  and  must  tender  no 
is«ue  as  to  any  fact  that  was  not  before  the  court  at  the  time 
the  decision  to  be  reviewed  was  pronounced. 


On  motion  to  frame  pleadings. 

Before  Justice  Gabbison,  Trenchard  and  Black. 

For  the  relator,  Linion  Satterthwaite. 

For  the  respondents,  Frank  Bergen,' 

Per  Curiam. 

On  April  29th,  1915,  the  relator  obtained  a  rule  to  show 
cause  why  a  writ  of  mandamus  should  not  issue  commanding 
the  respondents  to  complete  the  construction  of  a  street  rail- 
way ;  under  which  rule  each  party  took  testimony  which  was 
completed  on  May  21st,  1915.  At  the  November  term  the 
rule  was  brought  on  for  argument  and  a  decision  was  ren- 
dered, covering  all  the  points  presented  by  the  testimony, 
making  the  rule  absolute  and  directing  that  a  peremptory 
writ  of  mandamus  issue. 

Counsel  for  the  respondents,  being  desirous  to  review  this 
decision,  obtained  leave  to  frame  pleadings  by  which  such 
decision  should  be  presented  to  the  appellate  court  as  a 
final  judgment.  The  practice  is  set  forth  in  Hoos  v.  O'Donell, 
60  N.  J.  L.  35.  Under  this  practice  the  judgment  final  that 
is  formally  to  take  the  place  of  the  decision  that  was  actually 
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rendered  appears  upon  the  record  as  having  been  pronounced 
upon  a  demurrer  to  the  return  made  by  the  respondents  to 
an  altefrnative  writ  of  mandamus  which  by  the  fiction  the  re- 
lator is  supposed  to  have  obtained.  The  fictitious  writ,  re- 
turn, demurrer  and  judgment  thus  constructed  after  the 
actual  decision  has  been  rendered  in  another  form  of  pro- 
cedure have  but  a  single  purpose,  viz.,  to  place  such  decision 
in  a  shape  in  which  it  can  be  reviewed  under  section  4  of 
the  Mandamus  act. 

To  this  end  it  is  imperative  that  the  fictitious  return  to 
a  demurrer  by  which  the  question  already  decided  is  pre- 
sented shall  aver  no  fact  and  shall  tender  no  issue  that  was 
not  before  the  court  that  rendered  such  decision.  Otherwise 
there  would  be  no  review  of  such  decision,  but  instead  thereof 
an  original  consideration  by  the  appellate  tribunal  of  a  case 
that  was  different  from  that  upon  which  the  court  of  first 
instance  had  given  its  judgment.  The  only  alternative  is 
that  the  relator  would  be  forced  to  plead  to  such  new  fact 
or  issue  in  which  event  under  the  guise  of  a  practice  pro- 
ceeding the  decision  of  the  court  would  be  set  at  naught 
without  review  and  a  n*ew  case  be  submitted  to  the  court  and 
perhaps  to  a  jury  for  original  consideration.  Such  a  result 
is  not  for  a  moment  to  be  considered.  Every  consideration 
whether  of  theory  or  practice  requires  that  the  fictitious  re- 
turn shall  be  strictly  of  the  character  indicated  and  in  no 
respect  otherwise. 

In  the  present  case  the  return  prepared  by  counsel  for 
the  respondents  departs  from  this  rule  in  the  respects  pointed 
out  in  the  brief  of  counsel  for  the  relator.  A  demurrer  to 
such  a  return  would  not  present  the  questions  passed  upon 
by  the  decision  of  this  court.  A  return  free  from  these  or 
other  similar  objections  and  so  framed  as  to  comply  with  the 
views  expressed  in  this  memorandum  may  be  tendered  to 
counsel  for  the  relator  within  ten  days,  otherwise  the  attempt 
to  frame  pleadings  that  shall  present  the  decision  for  review 
will  be  deemed  to  be  abandoned. 
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STATE   OF    NEW   JERSEY 

MARCH  TERM,,  1916. 


THB  CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY, 
PLAINTIFF-RESPONDENT,  v.  REGINALD  H.  MORGAN, 
Jr.,  TREASURER  OF  UNITED  STATES  EXPRESS  COM- 
PANY,  DEFENDANT-APPELLANT. 

Argued  March  21,  1916— Decided  June  19,  1916. 

The  plaintiff-respondent  and  defendant-appellant  entered  into  an 
agreement  which  provided,  inter  aliaf  that  the  express  company 
assumed  all  risks  of  injuries  to  person  or  property  of  any  em- 
ployes exclusively  in  its  service  while  upon  the  premises  of  the 
railroad  company,  and  agreed  to  indemnify  and  save  the  railroad 
company  harmless  from  all  claims  that  might  be  made  against 
it,  and  from  all  loss,  damage  and  expense  that  might  be  so  in- 
curred by  it,  as  well  as  against  the  expense  of  resisting  any  such 
claims,  whether  successfully  resisted  or  not,  it  being  understood 
that  the  railroad  company  should  not,  under  any  circumstances, 
be  responsible  or  liable  for  any  such  loss,  damage  or  injury. 
Thereafter  two  actions  were  instituted  against  the  plaintiff  by 
father  and  son  for  injuries  to  the  latter,  a  minor,  who,  while 
in  the  exclusive  employ  of  the  express  company  and  while 
driving  one  of  its  wagons  from  the  express  building  to  the  com- 
pany's stable  after  he  had  completed  his  work  for  the  day,  was 
injured  by  being  thrown  out  of  the  wagon,  which  was  run  into 
by  one  of  the  railroad  company's  locomotives  on  Us  tracks  where 
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they  crossed  at  grade  a  passageway  maintained  by  it  which 
had  all  of  the  appearances  of  a  public  street,  upon  which  the 
boy  was  present  by  implied  invitation  from  the  railroad  com- 
pany. Judgments  were  recovered  against  the  railroad  company 
by  the  father  and  son  in  appropriate  actions,  and  the  company 
also  expended  certain  moneys  in  resisting  the  actions^  These 
judgments,  and  the  sum  so  expended,  were  paid  by  the  railroad 
company,  and  it  then  brought  suit  to  recover  under  the  contract 
mentioned.  A  jury  being  waived,  the  case  was  tried  upon  an 
agreed  state  of  facts  before  a  circuit  judge  who  found  for  the 
plaintiff  and  against  the  defendant  and  awarded  judgment  for 
the  full  amount  claim^.    Held,  correct. 


On  appeal  from  the  Supreme  Court. 

For  the  appellant,  McDermott  &  Enright. 

For  the  respondent,  Charles  E,  Miller  and  Oeorge  Holmes. 

The  opinion  of  the  court  was  delivered  by 

Walker^  Chancellor.  This  action  was  tried  before  Hon. 
William  H.  Speer,  sitting  without  a  jury  at  the  Hudson 
Circuit.  It  was  submitted  on  an  agreed  state  of  facts.  The 
judge  below  rendered  a  judgment  in  favor  of  the  plaintiff. 
The  action  was  brought  to  recover  certain  amounts  expended 
by  the  plaintiff  in  defending  and  in  satisfying  judgments  ob- 
tained against  it  in  two  actions  instituted  in  the  Hudson 
Circuit  Court. 

The  plaintiff ''is  a  xailroad  corporation  of  New  Jersey, 
operating  a  steam  railroad.  The  defendant,  an  express  com- 
pany, is  a  voluntary  unincorporated  association  of  New  York, 
suable  in  the  name  of  its  treasurer.  On  June  28th,  1898, 
the  plaintiff  and  defendant  entered  into  a  contract  which 
remained  in  force  until  August  6th,  1908,  when  it  was  super- 
seded by  another  contract  made  on  that  day.  They  both 
cover  the  transaction  of  defendant's  express  business  on  the 
plaintiff's  railroad  system.  By  each  of  them  the  plaintiff 
permitted  the  defendant's  employes  to  be  in  and  upon  its 
lands,  premises,  property,  buildings,  trains  and  railroad  for 
the  purpose  of  transacting  the  defendant's  business.    By  the 
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contract  of  August  6th,  1908,  the  defendant  agreed  with  the 
plaintiflf,  inter  alia,  as  follows : 

^*The  express  company  assumes  all  risks  *  *  *  of  in- 
juries to  person  or  property  or  injuries  resulting  from  the 
death  of  any  employees  exclusively  in  its  service  while  upon 
the  trains,  ferryboats  or  premises  of  the  railroad  company, 
and  agrees  to  indemnify  and  save  harmless  the  railroad  com- 
pany from  all  claims  that  may  be  made  against  it,  and  from 
all  loss,  damage  and  expense  that  may  be  incurred  by  it  by 
reason  of  loss  or  damage  *  *  ♦  by  reason  of  any  injuries 
to  person  or  property  by  death  of  any  such  employees,  as 
well  as  against  the  expense  of  resisting  such  claims,  whether 
they  be  successfully  resisted  or  not,  it  being  understood  that 
the  railroad  company  shall  not  under  any  circumstances  be 
responsible  or  liable  for  any  such  loss,  damage  or  injury." 

After  the  execution  of  the  first  of  these  contracts,  but 
before  the  execution  of  the  second,  the  plaintiff  leased  to  the 
defendant  a  certain  frame  express  building  on  its  terminal 
property  located  at  Jersey  City,  fronting  upon  the  Hudson 
river  and  extending  back  from  the  river  in  a  westerly  di- 
rection for  about  a  mile.  Within  the  limits  of  this  terminal 
property  plaintiff  constructed  a  passageway  extending  from 
the  river,  across  its  property,  and  connecting  with  Johnston 
avenne,  a  public  street.  The  express  building,  leased  to  the 
defendant  as  already  mentioned,  adjoins  this  passageway. 

In  carrying  on  its  business  defendant  employed  a  number 
of  wagons  which  distributed  express  packages  loaded  on  them 
at  the  express  building,  or  brought  to  the  express  building 
for  loading  on  railroad  cars,  packages  collected.  These  wagons 
used  the  passageway  already  mentioned  in  going  to  and  from 
the  express  building.  It  was  the  practice  of  those  employed 
at  the  express  building,  after  finishing  their  work,  to  take 
charge  of  any  team  and  empty  wagon  which  had  made  its 
last  trip  for  the  day,  and  happened  to  be  standing  at  the  plat- 
form, and  drive  with  the  same  to  the  defendant's  stable  to 
avoid  walking. 

Charles  Black  was  one  of  the  persons  employed  by  the  de- 
fendant at  the  express  building.     It  was  his  duty  to  check 
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or  make  a  record  of  the  packages  handled  there.  While  work- 
ing for  the  defendant  he  had  no  other  employment,  business 
or  occupation.  On  January  4th,  1912,  after  finishing  his 
work  for  the  day  at  the  express  building,  Black,  in  accordance 
with  the  custom,  took  charge  of  one  of  the  empty  express 
wagons  and  drove  it  along  the  passageway  mentioned  toward 
defendant's  stable.  While  driving  at  a  point  where  the  pas- 
sageway was  crossed  at  grade  by  one  of  the  plaintiff's  railroad 
tracks,  the  wagon  was  struck  by  an  engine  owned  and  operated 
by  the  plaintiff,  and  Black  was  thrown  therefrom  and  injured. 
Thereafter  the  two  actions  were  instituted  against  the  plaintiff. 
One  was  brought  by  Charles  Black  to  recover  for  his  personal 
injuries;  the  other  by  his  father  to  recover  the  damages  sus- 
tained by  him  as  the  result  of  the  injuries  to  his  son,  a  minor. 

The  action  brought  by  Charles  Black  was  tried  twice.  At 
the  first  trial  a  verdict  was  directed  in  favor  of  the  railroad 
company.  On  appeal,  this  court  reversed  the  action  of  the 
trial  court.  BUick  v.  Central  Railroad  Co.,  85  A'.  J,  L.  197. 
The  second  trial  of  the  son's  case  and  the  trial  of  the  father's 
case  resulted  in  verdicts  aggregating  $6,000  in  favor  of  the 
plaintiffs  therein.  The  judgments  entered  on  these  verdicts 
were  paid  and  satisfied  by  the  plaintiff.  In  addition,  plaintiff 
expended  $250  in  resisting  these  claims. 

The  trial  court  in  deciding  the  present  case  held  that,  at 
the  time  he  was  injured,  Black  was  exclusively  in  the  service 
of  the  defendant,  having  no  other  employment ;  that  his  in- 
juries were  sustained  while  on  the  premises  of  the  plaintiff, 
and  that,  therefore,  the  defendant  was  bound  to  indemnify 
the  plaintiff,  under  the  above-quoted  provision  of  the  contract 
of  August  6th,  1908,  for  the  moneys  it  had  thus  expended. 

To  use  the  language  of  the  agreement  of  August  6th,  1908, 
the  express  company  assumed  all  risks  of  injury  to  the  person 
of  any  employe  exclusively  in  its  service  while  upon  the  prem- 
ises of  the  railroad  company,  and  agreed  to  indemnify  and 
save  it  harmless  from  all  loss,  damage  and  expense  that  might 
be  incurred  by  reason  thereof. 

In  the  agreed  state  of  facts  it  is  stipulated  that,  while 
driving  a  team  of  the  defendant,  Black,  who  was  exclusively 
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in  the  service  of  the  defendant,  was  injured  on  the  premises 
of  the  plaintiff — on  its  passageway — where  it  was  crossed  at 
grade  by  its  railroad  track,  the  team  and  wagon  which  Black 
was  driving  having  been  struck  by  a  locomotive  owned  and 
operated  by  the  plaintiff.  Black  being  thrown  from  the  wagon 
and  injured. 

The  defence  in  this  case  was  rested  upon  two  points — 
first,  that  the  roadway  in  question  was  no  part  of  the  premises 
of  the  railroad  company  which  the  employes  of  the  express 
company  were  licensed  to  use,  but  that  they  used  tbe  roadway 
as  a  public  highway;  and  second,  that  at  the  time  of  the 
injury  Black  had  finished  his  work  for  the  day  and  was  not 
in  the  discharge  of  his  duties  as  an  employe  of  the  express 
company.  ^ 

In  the  agreed  state  of  facts  it  is  stipulated  that  the  pas- 
sageway upon  which  Black^s  injury  occurred  was  the  same 
as  that  dealt  with  by  this  court  in  Bhick  v.  Central  Railroad 
Co.,  supra,  which  was  the  first  suit  growing  out  of  the  ac- 
cident that  was  tried  and  which  resulted  in  the  reversal  of 
a  judgment  for  the  defendant  with  a  venire  de  novo;  and  the 
stipulation  proceeds  to  state  that  the  controversy  here  in 
question  concerns  the  liability  between  the  railroad  company 
and  the  express  company  for  the  consequences  of  the  same 
accident  and  injury  passed  upon  in  the  above  reported  case. 
In  that  case  (Black  v.  Central  Railroad  Co.)  Mr.  Justice 
Garrison,  speaking  for  this  court,  said  (at  p,  200)  : 

'The  plaintiff  was  injured  while  driving  along  a  way  which, 
if  not  a  street,  had  very  much  the  appearance  of  one.  It  was 
a  continuation  of  a  city  street.  It  was  paved  like  a  street. 
It  was  lighted  and  sprinkled  like  a  street.  It  was  patroled 
by  the  city  police  like  other  streets,  and  where  it  was  crossed 
by  railroad  tracks  flagmen  were  stationed  as  is  customary  at 
street  crossings.  All  of  these  things,  with  the  exception  of 
the  police  patrol,  were  the  acts  of  the  defendant.  If,  there- 
fore, the  way  in  question  presented  the  appearance  of  being 
a  street,  the  defendant  had  created  such  appearance  and  was 
therefore  responsible  for  the  consequences,  one  of  which  was 
that  persons  generally  might  use  the  way  in  the  belief  that 
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it  was  what  it  appeared  to  be.  And  to  such  user  the  liability 
of  the  defendant,  arising  out  of  the  appearance  so  created 
by  it,  would  be  the  same  as  if  such  street  actually  was  what 
it  appeared  to  be,  under  the  rule  that  *one  who  holds  out  a 
way  as  a  public  street,  is  liable.'    29  Cyc.  454. 

"Such  liability  is  based  not  upon  the  landowner's  dedi- 
cation of  the  street  and  its  acceptance  by  the  public,  but  upon 
the  appearance  he  has  created,  so  that  the  question  for  the 
jury  is  not  whether  such  acts  of  the  owner  were  proof  of  an 
intention  to  dedicate  a  public  street,  but  whether  they  had 
created  an  appearance  calculated  to  induce  the  public  to  use 
the  way  in  the  belief  that  it  was  what  it  appeared  to  be. 

"Althougli  the  fundamental  principle  that  underlies  this 
doctrine  is  that  of  estoppel,  it  is  generally  treated  under  the 
head  of  implied  invitation,  thereby  distinguishing  it  from  ex- 
press or  inferred  invitation,  which  is  limited  to  those  having 
business  with  the  owner  of  lands  or  upon  his  premises." 

While  this  decision  does  not  operate  as  a  judgment  res 
judicata  because  the  defendant  here,  the  express  company,  was 
not  a  party  to  the  suit  in  which  the  judgment  was  rendered 
and  had  no  opportunity  to  defend  there,  nevertheless,  it  oper- 
ates stare  decisis,  that  is,  as  a  question  settled  by  decision  and 
forming  a  precedent  which  is  not  to  be  departed  from.  Ite 
application  here  requires  a  holding  that  Black  was  injured 
on  the  premises  of  the  railroad  company  which  he  was  invited 
to  use  as  though  it  were  a  public  way. 

As  to  the  second  point.  It  is  true  that  Black  had  finished 
his  work  in  the  express  building  before  the  accident  happened 
to  him.  What  he  did  was  to  take  one  of  the  defendant's 
teams  and  empty  wagons  and  drive  out  from  the  building 
along  the  roadway  toward  the  defendant's  stable.  This  was 
not  part  of  Black's  regular  duties,  but  it  was  the  practice  of 
those  employed  by  the  express  company,  having  finished  their 
work  at  the  building,  to  take  charge  of  any  team  and  empty 
wagon  which  had  made  its  last  trip -for  the  day  and  drive  it 
to  the  stable  for  the  purpose  of  avoiding  a  long  walk.  The 
situation  in  this  regard  was  like  that  in  Cicalese  v.  Lehigh 
Valley  Railroad  Co.,  75  N,  J.  L.  897,  where  this  court  held : 
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**\Vhere  a  railroad  company  provides  hand-cars  for  the 
transportation  of  its  employes  from  the  place  where  they 
have  been  working  to  a  point  convenient  to  their  homes,  even 
if  the  journey  is  commenced  after  the  usual  work  of  the  day 
has  ceased,  the  relation  of  master  and  servant  continues  until 
the  employe  has  reached  the  destination  to  which  he  is  being 
carried  by,  or  with  the  consent  of  the  company." 

There  is  no  question  as  to  the  facts  in  the  case  at  bar,  and 
in  deciding  that  Black  was  in  the  exclusive  employ  of  the 
express  company  and  on  the  premises  of  the  railroad  company 
when  he  sustained  his  injuries,  although  his  day's  work  had 
been  finished  and  he  was  taking  a  team  and  wagon  of  the 
express  company  to  its  stable,  the  trial  court  was  correct  in 
point  of  law.  The  stipulated  facts  upon  this  head  made  the 
law  of  the  Cicalese  case  applicable.  The  judgment  under 
review  must  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenciiard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  Terhune,  Heppeniieimer,  Williams, 
Taylor,  Gardner,  JJ.    15. 

For  reversal — None. 


8TILLE  C.  CHEW  ET  AL.,  PARTNERS  TRADING  AS  CHEW 
BROTHERS,  PLAINTIFFS-RESPONDENTS,  v.  PBNNSTI^ 
.     VANIA     RAILROAD     CX)MPANT,     DBFENDANT-APPEL- 
T-ANT. 

Sobmltt^  March  27,  1916— Decided  June  19,  1916. 

In  order  to  recovei^  damages  caused  through  an  obstruction  to  navi- 
gation by  a  bridge  across  a  navigable  stream  in  this  state,  it  is 
not  necessary  for  a  plaintiff  to  plead  or  prove  that  the  secretary 
of  war  has  not  proceeded  under  the  River  and  Harbor  act  of 
congrewB,  approved  March  3d,  1809,  to  ascertain  that  the  given 
"bridge  is  an  unreasonable  obstruction  to  free  navigation. 
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On  appeal  from  the  Supreme  Court. 
For  the  appellant,  Oashill  &  OasJcill. 
For  the  respondents,  John  Boyd  Avis, 

The  opinion  of  the  court  was  delivered  by 

Walker,  Chancellor.  The  respondents.  Chew  Brothers, 
the  owners  and  operators  of  a  floating  dredge  for  the  digging 
of  mud,  sand  and  other  materials,  having  procured  employ- 
ment for  their  dredge  at  a  point  above  a  bridge  erected  by 
the  appellant,  the  Pennsylvania  Eailroad  Company,  over  and 
across  Crosswicks  creek,  a  navigable  stream  in  the  county  of 
Burlington  in  this  state,  proceeded  to  take  the  dredge  up 
the  creek,  but.because  of  the  obstruction  to  navigation  in  the 
stream  by  the  bridge,  it  became  necessary  for  respondents 
to  take  down  the  superstructure  of  their  dredge  in  order 
to  navigate  the  same  up  the  creek  beyond  the  bridge  and  point 
of  obstruction.  After  thus  navigating  the  stream  beyond  the 
bridge  and  completing  their  work,  respondents  were  again 
obliged  to  take  down  their  superstructure  to  repass  the  bridge 
and  get  out  of  the  stream. 

The  only  question  submitted  to  the  court  below  was, 
whether  or  not  the  plaintiffs  were  precluded  from  recovering, 
because  they  failed  to  allege  in  their  pleadings  and  substan- 
tiate by  proof,  that  the  bridge  in  question  had  been  declared 
by  the  secretary  of  war  to  be  an  "unreasonable  obstruction" 
under  the  provisions  of  the  Eiver  and  Harbor  act  of  congress 
approved  March  3d,  1899. 

It  was  admitted  that  the  defense  was  rested  entirely  upon 
the  federal  statute,  and  that  the  bridge  actually  did  obstruct 
the  respondents  in  the  navigation  of  their  dredge,  so  that 
they  sustained  damage  to  the  extent  of  $600,  which  amount 
was  to  be  found  by  the  jury  by  direction  of  the  court,  if  the 
court  decided,  as  matter  of  law,  that  the  statute  did  not  pro- 
tect the  appellant.  The  trial  judge  at  the  conclusion  of  a 
colloquy  with  counsel,  in  which  these  admissions  were  made, 
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directed  the  jury  to  return  a  verdiet  for  the  respondents  for 
$600,  and  gave  counBel  for  the  appellant  an  exception. 

In  the  eighteenth  section  of  the  federal  statute  mentioned 
it  is  provided: 

*'That  whenever  the  secretary  of  war  shall  have  good  reason 
to  believe  that  any  railroad  or  other  bridge  now  constructed,  ^ 
or  which  may  hereafter  be  constructed  over  any  of  the  navi- 
gable waterways  of  the  United  States  is  an  unreasonable 
obstruction  to  the  free  navigation  of  such  waters  on  account 
of  insufficient  height,  width  of  span,  or  otherwise,  or  where 
there  is  difficulty  in  passing  the  draw  opening  or  the  draw 
span  of  such  bridge  by  rafts,  steamboats,  or  other  water  craft, 
it  shall  be  the  duty  of  the  said  secretary,  first  giving  the 
parties  reasonable  opportunity  to  be  heard,  to  give  notice  to 
the  persons  or  corporations  owning  or  controlling  such  bridge 
so  to  alter  the  same  as  to  render  navigation  through  or  under 
it  reasonably  free,  easy  and  unobstructed ;  and  in  giving  such 
notice  he  shall  specify  the  changes  recommended  by  the  chief 
of  engineers  that  are  required  to  be  made,  and  shall  prescribe 
in  each  case  a  reasonable  time  in  which  to  make  them." 

It  then  provides  penalties  for  disregard  of  the  secretary's 
notice,  and  for  prosecution  of  the  offender. 

Counsel  for  appellant  urged  that  if  the  secretary  of  war 
does  not  act  and  decide  a  given  bridge  to  be  an  unreasonable 
obstruction  to  navigation,  the  bridge  is,  or  at  least  must  be 
held  to  be,  not  such  an  obstruction;  for,  after  reading  the 
above-quoted  part  of  section  18  of  the  statute,  he  argued  to 
the  court  that  "the  secretary  of  war  not  having  good  reason 
to  believe  that  this  bridge  was  an  unreasonable  obstruction 
to  navigation  and  not  having  given  notice  to  the  complain- 
ants and  to  the  owners  of  the  bridge  to  appear  and  not  having 
decided  that  it  was  an  unreasonable  obstruction,  and  not 
having  given  notice  to  the  company  to  alter  so  that  it  would 
not  be  such  obstruction,  that  no  case  has  been  presented  here 
on  the  part  of  the  plaintiff."    This  contention  is  groundless. 

Crosswicks  creek  is  a  navigable  stream  lying  wholly  within 
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the  limits  of  New  Jersey,  and  the  authority  of  this  state 
over  it  is  plenary,  and  subject  only  to  such  action  as  congress 
may  take  in  execution  of  its  power  under  the  federal  consti- 
tution to  regulate  commerce  among  the  states.  Cummings  v. 
Ckkago,  188  U.  S.  410  (47  L,  ed.,  pp.  525,  530).  The  power 
delegated  by  congress  under  this  statute  to  the  secretary  of 
war  not  having  been  exercised  by  him  leaves  the  matter  of 
obstruction  to  navigation  in  the  creek  wholly  subject  to  the 
law  of  this  state.  See  Attomey-Qeneral  v.  Hudson  County 
Water  Co,,  76  N,  J.  Eq,  543,  560. 

An  action  will  lie  against  a  person  or  corporation  for  dam- 
ages arising  from  an  unlawful  obstruction  x)f  a  navigable 
stream.  Mehrhof  v.  Delaware,  Lackawanna  and  Western  Rail- 
road Co.,  51  N.  J.  L,  56. 

In  Anderson  v.  Pennsylvania  Railroad  Co,,  76  N,  J.  L.  718, 
this  court  approved  the  remarks  of  Circuit  Judge  Jenkins  in 
Clement  v.  Metropolitan  Railway  Co,,  123  Fed.  Rep,  271,  as 
follows  : 

"A  bridge  spanning  a  navigable  river  is  an  obstruction  to 
navigation  tolerated  because  of  necessity  and  convenience  to 
commerce  upon  land.  Such  a  structure  must  be  so  maintained 
and  operated  that  navigation  may  not  be  impeded  more  than 
is  absolutely  necessary,  the  right  of  navigation  being  para- 
mount. It  is  incumbent  upon  the  owner  that  the  bridge  be 
so  constructed  that  it  may  be  readily  opened  to  admit  the 
passage  of  craft  and  maintained  in  suitable  condition  there- 
for." 

And  it  was  observed  at  p.  727 : 

"The  duty  of  railroad  companies  to  maintain  and  operate 
drawbridges  on  navigable  streams  and  provide  bridge-tenders 
thereon,  and  to  open  the  draws  for  free  passage  of  vessels,  is 
declared  by  statute.    Pamph.  L.  1903,  p.  655,  §§  16,  17." 

See  the  General  Railroad  law,  Comp,  Stat.,  pp.  4215,  4228. 

It  is  unnecessary  to  pursue  the  inquiry  farther.  As  the 
law  of  this  state  gives  an  action  for  damages  caused  by  the 
obstruction  of  navigable  streams,  the  direction  of  a  verdict 
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for  respondents  for  the  sum  in  which  they  were  admitted  to 
have  been  damaged  by  reason  of  the  particular  obstruction 
mentioned,  was  entirely  correct. 

The  judgment  will  be  affirmed,  with  costs. 

Far  affirmance — The  Chai^cellob,  Chief  Justice,  Gar- 
bison,  SwAYZE,  Tbenchabd,  Pabkeb,  Bergen,  Mintubn, 
Kalisch,  Black,  White,  Heppenheimeb,  Williams,  Gard- 
ner, JJ.    14. 

For  reversal — None. 


IDA  H.  GERETY,  PI^INTIFFRESPONDENT,  v.  THE  NEW 
YORK  AND  NEW  JERSEY  RAILROAD  COMPANY,  A 
CORPORATION,  DEFENDANT-APPELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

1.  It  la  error  in  law,  if,  in  the  charge  of  a  judge  to  a  traverse  jury, 
a  fact  of  moment  clearly  connected  with  the  merits  of  the  case 
is  said  to  be  in  proof,  when  there  is  no  testimony  to  support  the 
assertion;    and  this  in  a  civil  as  well  as  a  criminal  case. 

2.  A  railroad  conductor  took  up  a  commutation  ticket  presented  by 
Miss  I.  H.  G.,  which  was  issued  in  the  name  of  Mr.  I.  H.  G. 
She  sued  to  recover  damages  resulting  from  the  failure  of  the 
company's  ticket  agent  to  deliver  to  her  a  commutation  ticket 
for  which  she  had  asked  and  paid.  There  was  no  testimony 
whatever  which  tended  to  show  any  commotion  in  the  car  or  that 
the  plaintiff  was  made  a  spectacle  of  when  the  conductor  took 
ap  the  ticket.  Held,  that  the  trial  judge  erred  in  charging  the 
jury  that  the  plaintiff  was  entitled  to  recover  for  indignity  in- 
flieted  upon  her  in  having  the  ticket  taken  away.  Held^  further, 
that,  in  the  absence  of  proof  of  indignity  or  the  like,  the  true 
measure  of  damages  was  the  value  of  the  ticket  in  question  at 
the  time  it  was  taken  up. 


On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N,  J.  L,  16. 
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For  the  appellant,  Collins  &  Corbin. 
For  the  respondent,  Patrick  Henry  McHey, 

The  opinion  of  the  court  was  delivered  by 

Walker^  Chancellob.  This  is  an  appeal  from  a  judg- 
ment of  the  Supreme  Court  affirming  a  judgment  of  the  Dis- 
trict Court  of  the  Third  Judicial  District  of  Bergen  county 
on  the  verdict  of  the  jury  in  favor  of  the  plaintiff-respondent. 
The  plaintiff  sued  the  railroad  company  to  recover  damages 
resulting  to  her  from  the  failure  of  its  ticket  agent  to  deliver 
to  her  a  commutation  ticket  for  which  she  asked  and  paid, 
and  for  delivering  to  her  a  commutation  ticket  that  read  Mr. 
I.  H.  Gerety,  instead  of  Miss  I.  H.  Gerety,  which  ticket, 
while  riding  on  one  of  defendant's  trains,  was  presented  by 
her  to  the  company's  conductor,  who  took  it  up.  The  action 
is  not  one  for  the  taking  up  of  the  ticket  or  refusal  by  the 
conductor  to  permit  her  to  ride  upon  its  train,  but,  as  already 
stated,  for  damages  for  failing  to  deliver  to  her  the  ticket  for 
which  she  had  asked  and  paid. 

.  Two  reversible  errors  are  perceived  in  the  charge  to  the 
jury  by  the  trial  judge:  (1)  in  the  instruction  that  the  plaint- 
iff was  entitled  to  recover  for  the  indignity  which  she  suffered 
by  having  the  ticket  taken  away  from  her  and  for  the  feel- 
ings of  distress  and  mental  anguish  that  came  from  her  be- 
ing made -a  public  spectacle,  when,  in  fact,  there  was  no  evi- 
dence to  justify  such  a  finding,  and  (2)  in  his  instructions 
as  to  the  measure  of  damages  generally. 

1.  On  the  subject  of  the  alleged  indignity  and  wounded 
feelings,  the  court  charged  as  follows : 

"Now,  she  is  entitled  to  recover  *  *  *  for  the  indignity 
which  she  suffered  by  having  that  ticket  taken  away  from 
her.  She  is  entitled  to  recover  for  her  feelings  of  distress 
and  mental  anguish  that  came  from  her  being  made  a  public 
spectacle,  without  the  conductor  saying  anything  to  her,  by 
the  mere  taking  of  the  ticket  away  from  her  caused  some  com- 
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motion  in  the  car  and  beside  that  she  is  entitled  to  recover 
for  a  continuation  of  those  feelings." 

There  is  not  a  word  of  testimony  in  the  record  which  shows 
that  at  the  time  the  conductor  took  up  the  ticket  the  plaint- 
iff was  made  a  spectacle  of  to  others  on  the  car,  or  that  the 
taking  away  of  her  ticket  caused  any  commotion  whatever. 
For  aught  that  appears  she  was  the  sole  and  only  passenger 
in  the  particular  car  in  which  she  was  riding  and  the  con- 
ductor merely,  upon  inspecting  her  ticket  and  finding  that 
it  was  made  out  in  the  masculine  instead  of  the  feminine 
gender,  took  it  up  and  collected  her  fare.  In  this  situation 
of  the  proofs  not  only  was  the  trial  judge  not  warranted  in 
charging  that  the  plaintiff  was  entitled  to  recover  for  indig- 
nity suffered  and  for  feelings  of  distress  and  mental  anguish, 
but  was  further  not  justified  in  didactically  asserting  to  the 
jury  in  effect  that  she  was  made  a  public  spectacle  of,  and 
that  the  mere  taking  away  of  her  ticket  caused  some  com- 
motion in  the  car. 

In  Smith  and  Bennett  v.  State,  41  N,  J,  L.  370,  this  court 
held: 

"It  is  error  in  law  if,  in  the  charge  of  a  judge  in  a  crim- 
inal case,  a  fact  of  moment  clearly  connected  with  the  merits 
is  stated  to  be  in  proof,  when  such  fact  has  neither  testimony 
nor  the  color  of  testimony  to  support  it." 

It  must  not  be  understood  that  the  doctrine  thus  enunciated 
is  confined  tq  criminal  causes.  The  case  there  .under  con- 
sideration was  of  that  character  and  was  on  writ  of  error  to 
the  Hudson  Oyer  and  Terminer.  In  writing  the  opinion  of 
the  court.  Chief  Justice  Beasley  observed  (at  p.  385)  : 

"It  has  already  been  said  that  it  is  competent  for  the  judge 
presiding  at  a  criminal  trial  to  lay  before  the  jury  for  their 
consideration  his  own  views  and  inferences  from  the  proofs, 
and  that  such  expressions,  no  matter  how  ill-advised  or  er- 
roneous, can  be  reviewed  on  a  motion  for  a  new  trial,  but  not 
on  a  writ  of  error ;  but  the  defect  in  this  case  is  that  a  story 
is  imputed  to  this  defendant,  and  put  in  her  lips,  which  she 
never  uttered,  and  thus  a  fact,  of  the  utmost  importance,  is. 

Vol.  I.XXXIX.  12 
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by  unguarded  expressions,  imported  into  the  testimony,  and 
the  introduction  among  the  proofs  of  such  foreign  admixture 
must  of  necessity  be  held  to  constitute  error  in  law." 

In  Camden  and  Atlantic  Railroad  Co.  v.  Williams,  61  N. 
J.  L,  646,  652,  an  action  for  damages  by  reason  of  death  re- 
sulting from  accident,  it  was  held  that  where  a  material  fact 
is  stated  as  being  in  proof  when  there  is  no  evidence  at  all 
to  support  the  statement,  there  is  legal  ground  of  error,  citing 
Smith  and  Bennett  v.  State,  supra,  as  authority.  And  thus 
it  appears  that  the  doctrine  is  equally  applicable  in  a  civil 
suit. 

2.  On  the  question  of  the  measure  of  damages  generally  the 
trial  judge  charged  the  jury  as  follows :   . 

"Now,  gentlemen^  you  are  not  to  fix  this  verdict  large  be- 
cause this  is  a  railroad  company  that  has  to  pay,  neither  must 
you  fix  it  small.  But  you  must  fix  it  for  what  you  think  is 
a  fair  and  reasonable  basis  that  would  compensate  this  plaint- 
iff for  the  money  she  has  paid  out  and  the  mental  suffering 
she  has  had  because  of  this  mistake  and  careless  act  of  the 
agent  of  the  railroad  company;  if  you  find  that  the  agent 
was  careless,  and  providing  you  find  that  she  used  reason- 
able care  so  as  to  ascertain  there  was  a  mistake  or  not ;  and 
if  you  find  that  she  did  that,  then  you  find  your  verdict  for 
such  an  amount,  in  addition  to  the  amoimt  she  paid  out  and 
use  your  judgment.  Take  the  matter  and  consider  it  care- 
fully and  weigh  it  iji  such  a  way  that  the  ver(|ict  will  square 
with  your  conscience;  so  that  you  deal,  not  only  justly  with 
the  plaintiff,  but  with  the  railroad  company." 

Here  was  a  positive  instruction  that  the  jury  were  not  to 
return  a  large  verdict  because  the  defendant  was  a  railroad 
company,  and  that  they  must  not  return  a  small  one.  This 
was  not  cured  by  following  it  with  an  instruction  that  the 
jury  should  fix  what  they  thought  fair  and  reasonable  com- 
pensation for  the  plaintiff  for  money  paid  out  and  mental 
suffering.  This  must  only  have  served  to  confuse  the  jurv. 
If  in  their  deliberations  they  thought  that  a  small  amount 
would  compensate  the  plaintiff,  still,  under  the  charge,  they 
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could  not  return  such  a  verdict,  for  they  were  expressly  told 
that  thjey  must  not  award  a  small  amount. 

In  SMe  V.  Lang,  87  N,  J.  L.  508,  this  court  said  (at 
p.  514) : 

"In  Huebner,  Administrator,  v.  Erie  Railroad  Co.,  68  N,  J, 
X.  468,  where  the  judge  instructed  the  jury  as  requested  upon 
a  certain  question,  but  so  modified  that  request  by  other  in- 
structions as  to  likely  mislead  the  jury  and  thereby  harm  the 
defendant,  a  new  trial  was  granted.  That  was  a  civil  suit. 
The  rule  will  be  applied  with  equal,  if  not  greater,  liberality 
in  a  criminal  case." 

Miss  Gerety,  in  purchasing  her  commutation  ticket  on  the 
Xew  York  and  New  Jersey  Railroad  Company  for  the  month 
of  August,  1914,  presented  a  $10  bill  to  the  agent  of  the  com- 
pany and  received  the  ticket  in  question  and  change  (amoimt 
not  stated)  and  used  the  ticket  for  rides  up  to  the  29th  day 
of  August  when,  for  the  first  time  apparently,  the  conductor 
noticed  that  it  was  made  out  to  a  Mr.  instead  of  a  Miss,  and 
took  it  up  and  collected  fifty  cents  from  her. 

Harris  v.  Dekmare,  Lackawanna  and  Western  Railroad  Co,, 
111  N.  J,  L.  278,  was  an  action  for  conversion  of  a  commuta- 
tion" ticket.  It  was  taken  up  by  the  conductor  because,  as  he 
asserted,  the  plaintiff  had  permitted  others  to  travel  upon  it 
in  violation  of  one  of  its  terms.  The  trial  judge  charged  the 
jury  that  the  plaintiff  was  entitled  to  recover  such  damages 
as  might  compensate  him  for  the  value  of  the  ticket  at  the 
time  it  was  taken  up,  and  also  such  damages  as  they  thought 
^  just  and  proper  under  the  circumstances  of  the  case  for  in- 
jury to  his  feelings  and  the  ignominy  thrust  upon  him  if  they 
found  there  was  any.  The  plaintiff  proved  there  was  an  alter- 
cation between  the  conductor  and  him  in  the  presence  of 
other  passengers,  and  the  Supreme  Court  held  that  it  was 
for  the  jury  to  decide  whether  they  amounted  to  an  indig- 
nity; and  also  held  that  the  trial  judge  properly  charged 
that  the  measure  of  damages,  aside  from  damages  for  the 
indignity,  was  the  value  of  the  ticket.  The  judgment  in 
that  case,  however,  was  reversed  on  other  grounds,  and,  on 
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a  review  of  a  judgment  for  the  plaintiff  on  a  second  trial, 
the  Supreme  Court  adhered  to  the  rule  laid  down  in  the 
former  case  as  to  the  measure  of  damages.  Harris  v.  Delor 
ware,  Lackawanna  and  Western  Railroad  Co.,  82  N.  J,  L.  456, 
457.  And  this  judgment  was  affirmed.  Ibid,  458.  The  only 
question  as  to  damages  argued  in  this  court,  in  that  case, 
apparently  was,  as  to  whether  or  not  the  charge  pennitting 
recovery  for  indignity  and  ignominy  was  correct.  It  must 
liave  been  conceded  that  in  the  absence  of  the  infliction  of  in- 
dignity the  measure  of  damage  was  the  value  of  the  ticket. 
And  that,  in  our  opinion,  is  the  law. 

Now,  as  already  shown,  the  case  at  bar  differs  from  that 
of  Harris  v.  Delaware,  Lackawanna  and  Western  Railroad 
Co.,  supra,  in  this,  that  in  the  latter  there  was  evidence  of  in- 
dignity, while  in  the  former — ^the  one  under  discussion — there 
was  no  such  evidence.  Therefore,  the  damages  in  this  case 
should  have  been  limited  to  the  value  of  the  ticket  in  ques- 
tion at  the  time  it  was  taken  up. 

The  judgment  must  be  reversed  to  the  end  that  a  venire  de 
novo  may  be  awarded. 

For  affirmance — Xone. 

For  reversal — Tke  Chancellor,  Chief  Justice,  Swayze, 
Parker,  Bergen,  Minturn,  Kalisch,  Terhune,  Heppen- 
HEiMER,  Williams,  Taylor,  Gardner,  J  J.    12. 


HORACE  F.  RUGGIJ3S,  PLAINTIFF-RESPONDENT,  v.  OCEAN 
ACCIDENT  AND  GUARANTEE  CORPORATION,  LIMITED, 
DEFENDANT-APPELLANT. 

Submitted  April  5,  1916— Decided  June  19,  1916. 

1.    A  trial  judge,  sitting  as  a  traverse  jury,  is  only  obliged  to  decide 
questions  concerning  which  he  is  requested  to  make  a  finding. 
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2.  It  is  a  settled  rule  that  a  party  need  not  be  heard  on  a  point 
not  taken  or  a  matter  not  raised  and  considered  in  the  court 
below. 


On  appeal  from  the  Supreme  Court. 

For  the  appellant,  Kalisch  &  Kalisch, 

For  the  respondent,  William  J.  Monison,  Jr. 

The  opinion  of  the  court  was  delivered  by 
Walker^  Chancellor.  This  was  a  suit  in  the  District 
Court  of  the  Third  Judicial  District  of  Bergen  county,  and 
tried  before  the  judge  without  a  jury.  The  action  was  based 
xm  a  "residence  burglary  and  theft  policy"  by  the  terms  of 
which  the  plaintiff  claimed  that  he  was  entitled  to  damages 
from  the  defendant  on  account  of  loss  sustained  by  him  by 
reason  of  his  house  being  burglarized.  The  policy  of  insur- 
ance was  offered  in  evidence,  the  burglary  was  admitted,  and 
it  was  also  admitted  that  plaintiff  gave  defendant  notice  in 
compliance  with  the  terms  of  the  contract;  also  the  kind 
and  value  of  the  articles  stolen  were  admitted. 

The  plaintiff  and  two  other  witnesses  on  his  behalf  were 
examined,  and  when  the  plaintiff  rested  the  defendant  rested 
also.     At  this  juncture  motion  was  made  on  behalf  of  the 
defendant  for  the  court  "to  direct  a  verdict" — meaning,  of 
course,  to  give  judgment,  there  being  no  jury — for  $100  in 
favor  of  the  plaintiff  and  against  the  defendant  on  the  ground 
that  the  policy  named  in  its  proviso  toward  the  bottom  "that 
should  the  house  be  left  untenanted  or  unoccupied  for  a  period 
of  eight}'-four  hours,  that  in  case  of  any  loss  the  assured 
may  recover  $100."    This  motion  was  denied,  and  judgment 
was  given  for  the  plaintiff  for  $362,  the  admitted  value  of  the 
articles  stolen.    The  Supreme  Court,  therefore,  very  properly 
held  that  the  only  question  raised  was  the  denial  of  the  mo- 
tion to  direct  a  verdict  for  $100,  or  more  properly  speaking, 
giving  judgment  for  $100.     That  court's  per  curiam  reads 
as  follows: 


Digitized  by  VjOOQIC 


182    COURT  OF  ERRORS  AND  APPEALS. 

Ruggles  v.  Ocean  Accident,  &c.,  Corp.  89  N,  J,  L. 

"The  only  legal  question  raised  is :  Did  the  trial  judge  err 
in  denying  defendant's  motion  to  direct  a  verdict  for  $100 
in  favor  of  the  plaintiff  and  against  the  defendant  on  the 
ground  that  the  policy  (of  insurance)  names  in  its  proviso 
towards  the  bottom,  Hhat  should  the  house  be  left  untenanted 
or  unoccupied  for  a  period  of  eighty-four  hours,  that  in  case 
of  any  loss  the  assured  may  recover  $100.' 

"But  upon  examination  we  find  that  the  proviso  is  by  its 
terms  limited  in  its  operation  to  ^oss  of  jewelry,  precious 
stones  or  watches.' 

"Since  the  loss  proved  related  almost  if  not  quite  entirely 
to  articles  not  falling  within  such  description,  but  which  were 
covered  by  the  policy,  it  seems  clear  that  there  was  no  error 
in  the  denial  of  the  motion  in  question. 

"The  judgment  will  be  affirmed,  with  costs." 
^The  defendant-appellant  contends  before  us  that  there  was 
a  breach  of  warranty  with  reference  to  occupancy,  on  account 
of  which  there  should  have  been  a  judgment  for  the  defend- 
ant, and  argues  that  "if  there  had  been  a  jury  in  this  case 
the  court  would  have  been  bound,  irrespective  of  any  motions 
maile  in  the  case,  to  charge  the  jury  that  before  judgment 
could  be  rendered  against  the  defendant-appellant,  they  must 
find  that  there  was  no  breach  of  the  warranties  in  the  policy 
of  insurance,  and  if  the  court  were  bound  to  make  such  a 
charge,  if  a  jury  had  been  drawn,  he  is  also  bound  to  take 
the  warranties  into  consideration  in  giving  judgment,  when 
he  sits  as  a  jury." 

Quite  aside  from  the  question  as  to  whether  the  judge 
would  have  been  bound  to  charge,  if  a  jury  were  present,  as 
claimed  in  the  argument  of  counsel,  without  a  request  for 
such  a  charge,  it  is  obvious  that  the  judge,  sitting  without 
a  jury,  was  not  bound  to  take  the  question  of  warranty  into 
consideration  and  make  a  finding  thereon,  without  a  specific 
request  therefor.  Blanchard  Brothers  v.  Beveridge,  86  N. 
J.  L.  561. 

In  State  v.  Shupe,  88  N,  J,  L,  610,  this  court  observed 
that  it  is  a  settled  rule  that  a  party  need  not  -be  heard  on  a 
point  not  taken  or  a  matter  not  raised  and  considered  in  the 
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court  below,  referring  to  the  eases  in  N,  J,  Big,  Anno.,  tit., 
"Appeal  and  Error,"  5  (a). 

Coming  now  to  the  only  meritorious  question  presented  in 
the  record.  The  request  was  for  a  judgment  in  favor  of 
plaintiflE  because  in  the  policy  there  was  a  proviso  that  should 
the  house  be  left  untenanted  or  unoccupied  for  a  period  of 
eighty-four,  hours,  in  case  of  any  loss,  the  insured  might  re- 
cover $100.  The  house  was  left  unoccupied  for  a  period  of 
five  days,  and  if  it  hjad  appeared  that  the  loss  was  of  jewelry, 
precious  stones  or  watches  exclusively,  the  defendant,  who 
moved  for  the  judgment  against  itself,  would  have  been  en- 
titled to  have  no  greater  amount  assessed  against  it  than  the 
sum  named;  but,  as  the  Supreme  Court  said  in  its  per 
curiam,  the  loss  proved  related  almost,  if  not  quite  entirely, 
to  articles  not  falling  within  such  description.  Therefore,  it 
is  clear,  as  concluded  by  the  Supreme  Court,  tliat  there  was 
no  error  in  the  denial  of  the  motion  in  question. 

IjQi  the  judgment  be  aflSrmed,  with  costs. 

For  affirmance — ^The  Chancellor,  Chief  Justice, 
SwAYZE,  Pabker,  Bergen,  Minturn,  Kalisch,  White, 
Tebhuxe,  Heppexheimer,  Williams,  Taylor,  Gardner* 
JJ.     13. 

For  reversal — None. 


MAROAKET   SCHREIBER,    RESPONDENT,    v.    PUBLIC   SER- 
VICE RAILWAY   COMPANY,  APPELLANT. 

Argued  March  13,  1916— Decided  June  19,  1916. 

1.  A  request  which  would  exclude  from  the  consideration  of  the 
Jury  any  question  of  negligence  on  the  part  of  defendant  in 
stopping  its  car  in  a  certain  place,  and  of  such  negligence  being 
a  producing  cause  of  accident  to  plaintiff,  was  rightly  re- 
fused, as  the  jury  were  justified  in  finding  for  plaintiff  even 
though  not  satisfied  that  the  car  started  while  she  attempted  to 


Digitized  by  VjOOQIC 


184    COURT  OF  ERRORS  AND  APPEALS. 


Schreiber  v.  Public  Service  Ry.  CJo.  89  N.  J.  L. 

board  it,  there  being  evidence  to  support  the  conclusion  that  the 
accident  resulted  from  the  stopping  of  the  car  in  a  place  of 
danger  and  that  it  was  not  contributed  to  by  any  neglect  on  the 
part  of  the  plaintiff  to  use  carei  for  her  own  safety. 
The  rule  which  does  not  permit  a  party  to  impeach  one  of  her 
own  witnesses  does  not  preclude  her  from  proving  the  truth  of 
any  particular  fact  by  competent  testimony  in  direct  contra- 
diction of  that  to  which  any  of  the  witnesses  called  by  her  may 
have  testified ;  and  a  party  testifying  is  in  the  same  position 
in  this  regard  as  that  of  any  witness  not  a  party,  and  a  jury 
may  well  conclude  that  a  party  had  made  a  mistake  as  to  a  fact 
as  well  as  any  other  witness,  and  if  upon  the  whole  matter  the 
jury  ^8  of  opinion  that  the  plaintiff  or  defendant  has  proved  the 
case,  then  the  verdict  should  be  for  that  pajrty,  although  it  rests 
upon  testimony  contrary  to  that  given  by  the  party  and  despite 
the  fact  that  the  party  gave  testimony  which  might  preclude  a 
recovery,  as  the  mistake  of  a  plaintiff  or  defendant  cannot 
change  facts  proved  by  other  witnesses. 

Assuming  that  a  request  that  the  plaintiff  must  satisfy  the  jury 
by  a  preponderance  of  the  testimony  that  an  accident  happened 
as  she  described,  referred  to  all  the  evidence  adduced  on  her  behalf, 
and  was  therefore  good,  nevertheless  an  addition  in  the  request 
that  if  the  accident  happened  in  -any  other  way  than  as  testi- 
fied to  by  the  plaintiff  herself,  she  cannot  recover,  is  erroneous. 
Where  an  instruction  asked  for  is  partly  good  and  partly  bad, 
it  is  proper  to  refuse  it  altogether ;  and  it  is  not  error  to  refuse 
to  charge  a  request  containing  several  propositions,  if  any  of 
them  are  unfounded.  • 


On  appeal  from  the  Supreme  Court. 

For  the  appellant,  Lefferts  S.  Ilofman,  Leonard  J,  Tynan 
and  George  H.  Blake. 

For  the  respondent,  Alexander  Simpson, 

The  opinion  of  the  court  was  delivered  by 

Walker,  Chancellor.  The  plaintiff  sued  to  recover  dam- 
ages for  injuries  received  by  her  while  attempting  to  board 
a  trolley  car  of  the  defendant  company  in  Jersey  City.  A 
verdict  passed  for  plaintiff  and  defendant  obtained  a  rule  to 
show  cause  why  it  should  not  be  set  aside,  reserving  an  ex- 
ception to  a  request  to  charge  the  jury  as  follows: 

*The  plaintiff  claims  that  while  the  car  was  standing  still 
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she  attempted  to  board  it,  and  while  she  had  one  foot  on  the 
running  board  the  car  started  and  threw  her  into  a  trench. 
She  must  satisfy  you  by  a  preponderance  of  the  testimony 
that  the  accident  happened  as  she  described,  and  if  it  hap- 
pened in  any  other  way  than  as  testified  by  her  she  cannot 
recover." 

The  rule  to  show  cause  was  discharged,  and  the  judgment 
entered  on  the  verdict  was  appealed  to  the  Supreme  Court 
and  there  affirmed  in  a  per  curiam,  in  which  that  court  said 
that : 

"The  purpose  of  the  request  was  to  exclude  from  the  con- 
sideration of  the  jury  any  question  of  negligence  on  the  part 
of  the  defendant  company  in  stopping  its  car  alongside  of 
this  trench,  and  of  such  negligence  being  a  producing  cause 
of  the  accident  to  the  plaintiff.  We  think  the  court  rightly 
refused  to  take  this  question  from  the  jury,  for  they  were 
justified  in  finding  a  verdict  in  favor  of  the  plaintiff,  even 
though  they  were  not  satisfied  that  the  car  started  while  she 
was  attempting  to  board  it,  if  the  evidence  supported  the 
conclusion  that  the  accident  resulted  from  the  stopping  of 
the  car  in  a  place  of  danger,  and  was  not  contributed  to  by 
any  neglect  on  the  part  of  the  plaintiff  to  use  care  for  her 
own  safety." 

In  our  opinion  the  decision  by  the  Supreme  Court  was 
right,  but  we  think  affirmance  of  the  judgment  should  also 
be  rested  on  additional  ground. 

Even  if  the  request  that  the  plaintiff  must  satisfy  the  jury 
by  a  preponderance  of  the  testimony  that  the  accident  hap- 
pened as  she  described,  may  be  construed  to  mean  as  described 
in  the  testimony  generally  adduced  on  her  behalf,  and  not 
as  sJi^  herself  in  her  testimony  alone  described  the  accident, 
no  such  construction  can  be  placed  upon  the  other  pai-t  of 
the  request,  which  was,  that  if  the  accident  happened  in  any 
other  way  than  as  testified  to  by  the  plaintiff  she  could  not 
recover.  This  idea  was  doubtless  borne  of  an  erroneous  con- 
ception of  the  rule  which  does  not  permit  a  party  to  impeach 
one  of  her  own  witnesses.    The  rule  does  not  preclude  a  party 
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from  proving  the  truth  of  any  particular  fact  by  competent 


'^■^  testimony  in  direct  contradiction  of  that  to  which  any  of  the 

witnesses  called  by  her  may  have  testified.  Ingersoll  v.  Eng- 
lish, 66  N.  J.  L,  463.  See  also  Kaufman  v.  Bush,  69  Id.  645 ; 
H^cugward  v.  North  Jersey  Street  Railway  Co.,  74  Id.  678; 
Moebius  v.  Williams,  84  Id,  540;  State  v.  Kubaszewski,  86 
Id.  250,  255. 

We  think  that  no  reason  can  be  assigned  which  would  put 
a  party  giving  testimony  in  any  other  position  in  this  regard 
than  that  of  a  witness  not  a  party;  and  a  jury  might  well 
conclude  that  a  party  has  made  a  mistake  as  to  a  fact  as  well 
as  any  other  witness,  and,  therefore,  if  upon  the  whole  mat- 
ter the  jury  is  of  opinion  that  the  plaintiff  or  defendant  has 
proved  the  case,  then  the  verdict  should  be  for  that  party, 
although  it  rests  upon  testimony  contrary  to  that  given  by 
the  party,  and  despite  the  fact  that  the  party  gave  testimony 
which,  standing  alone,  might  preclude  a  recovery.  The  mis- 
take of  a  plaintiff  or  defendant  cannot  change  facts  proved 
by  other  witnesses. 

Assuming  that  the  request  that  the  plaintiff  must  satisfy 
the  jury  by  a  preponderance  of  the  testimony  that  the  acci- 
dent happened  as  she  described,  referred  to  all  the  evidence 
adduced  on  her  behalf,  and  was  therefore  good,  nevertheless, 
the  addition  in  the  request  that  if  the  accident  happened  in 
any  other  way  than  as  testified  to  by  the  plaintiff  herself, 
she  cannot  recover,  was  erroneous.  And  where  an  instruction 
asked  for  is  partly  good  and  partly  bad,  it  is  proper  to  refuse 
it  altogether.  Dederick  v.  Central  Railroad  Co.,  74  N.  J.  L. 
424.  It  is  not  error  to  refuse  to  charge  a  request  containing 
several  propositions,  if  any  of  them  are  unfoimded.  Consoli- 
dated Traction  Co.  v.  Chenowith,  58  Id.  416,  419^ 

The  judgment  under  review  will  be  affirmed. 

For  affirmance — The  Chancellor,  Garrison,  Trench- 
ARD,  Parker,  Minturn,  Kalisch,  Black,  Terhune,  Hep- 
penheimer,  Williams,  Gardner,  JJ.    11. 

For  reversal — None. 
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THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
WILLIAM  HEYER,  PLAINTIFF  IN  ERROR. 

Argued  November  23,  1915— Decided  June  19,  1916.      . 

1.  When  a  defendant  pleads  guilty  to  a  criminal  offence  charged  in 
an  indictment — or  an  allegation  when  that  is  preferred  ppon  indict- 
ment being  waived — he  cannot  avoid  the  consequences  of  his  plea 
and  reverse  the  judgment  entered  upon  it  by  showing  that  the  pre- 
liminary complaint  before  the  magistrate  recited  a  name  as  that  of 
his  accuser  other  than  that  in  the  indictment  or  allegation,  and 
also  because  the.  complaint  was  signed  with  still  another  name — 
being  neither  the  one  in  the  caption  of  the  complaint  nor  the  one 
used  in  the  indictment  or  allegation;  and  especially  so  when  no 
such  question  was  raised  in  the  trial  court. 

2.  To  aver  that  a  man  forcibly  and  against  the  will  of  a  female  did 
carnally  know  her,  is  the  same  as  to  aver  that  he  carnally  knew 
her  forcibly  and  against  her  will.  There  is  no  statute  or  rule 
of  law  prescribing  the  order  in  which  these  collocations  of  words 
shall  precede  and  follow  one  another  in  an  indictment  or 
allegation. 

3.  In  an  indictment  or  allegation  for  rape  it  is  not  necessary  to 
charge  that  the  offence  was  committed  forcibly  and  against  the 
will  of  the  woman.  It  is  sufficient  if  it  charges  that  the  defend- 
ant feloniously  did  ravish  and  carnally  know  her. 

4.  An  allegation  for  rape  (indictment  being  waived)  examined  and 
held,  construing  its  several  phrases  together  and  reading  them 
in  connection  with  one  another,  that,  in  fact,  it  charges  the  de- 
fendant with  carnal  knowledge  of  a  certain  woman  forcibly  and 
against  her  will. 

5.  A  question  not  presented  and  argued  in  the  court  below  will  be 
held  to  have  been  waived  and  abandoned,  and  will  not  be  con- 
sidered in  an  appellate  tribunal. 

6.  A  person  accused  of  crime  is  not  entitled  to  the  benefit  of  coun- 
sel to  advise  him  as  to  whether  or  not  he  shall  confess,  but  only 
for  defence,  and  when  the  record  in  a  criminal  case  does  not  dis- 
close whether  the  defendant  was  of  ability  to  procure  counsel  or 
whether  he  requested  that  counsel  be  assigned  to  him,  it  will  be 
assumed  that  he  failed  to  invoke  the  privilege. 

7.  When  a  person  who  is  charged  with  an  offence  triable  before  the 
Court  of  Quarter  Sessions,  waives  indictment  and  trial  by  jury 
and  requests  to  be  tried  immediately  before  the  court,  it  is  not 
necessary  for  the  judge  to  sign  an  order  in  writing  for  the  trial  of 
the  accused. 


On  error  to  the  Supreme  Court. 
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For  the  plaintiflf  in  error,  William  R,  Wilson. 

For  the  defendant  in  error,  Alfred  A,  Stein,  prosecutor  of 
the  pleas,  and  Martin  P.  O'Connor,  assistant  prosecutor  of 
the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Walker,  Chancellor.  The  record  in  this  case  discloses 
a  conviction  of  the  defendant  of  the  crime  of  rape  upon  his 
plea  of  guilty.  He  brings  error  and  makes  numerous  as- 
signments; those  only  which  go  to  the  record  being  available 
to  him,  as  no  exceptions  were  taken  in  the  progrees  of  the 
cause  in  the  trial  court. 

It  is  contended  that  the  judgment  is  invalid  because  in 
the  complaint  it  was  recited  that  it  was  made  by  Annie  Atam- 
ciik,  but  was  signed  by  Anna  Atamacvk.  The  defendant 
waived  trial  by  indictment  and  the  prosecutor,  by  virtue  of 
the  statute,  preferred  an  allegation  against  him  charging  the 
commission  of  rape  upon  Anna  StamcvJc.  Counsel  argues 
that  these  variances  are  fatal.  This  is  not  so,  at  least  for 
this  reason:  the  defendant,  when  arraigned  to  plead  upon 
.  the  allegation  which  charged  him  with  having  committed  a 
rape  upon  Anna  Starncvk,  pleaded  guilty,  and  for  this  offence, 
namely,  rape  upon  Anna  Stamcuk,  so  preferred  against  him, 
he  was  by  the  court  adjudged  guilty  upon  his  plea,  and  sen- 
tenced. 

When  a  defendant  pleads  guilty  to  a  criminal  offence 
charged  in  an  indictment — or  an  all^ation  when  that  is  pre- 
ferred upon  indictment  being  waived — he  certainly  cannot 
avoid  the  consequences  of  his  plea  and  reverse  the  judgment 
entered  upon  it,  by  showing  that  the  preliminary  complaint 
before  the  magistrate  recited  a  name  as  that  of  his  accuser 
other  than  that  in  the  indictment  or  allegation,  and  also  be- 
cause the  complaint  was  signed  by  still  another  name — being 
neither  the  one  in  the  caption  of  the  complaint  nor  the  one 
used  in  the  indictment  or  allegation ;  and  especially  so  when 
no  point  of  it  was  made  in  the  trial  court. 
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It  is  next  contended  that  the  allegation  (Joes  not  charge 
rape,  but  only  assault  and  battery,  for  which  the  defendant 
wras  not  tried.  He  had  no  trial  because  he  pleaded  guilty. 
If  the  objection  that  rape  was  not  charged  were  valid,  and  if 
it  were  to  be  held  that  the  conviction  could  be  sustained  for 
assault  and  battery,  the  sentence  imposed — the  maximum  of 
which  was  for  rape — could  be  corrected  here  or  sent  to  the 
court  below  for  that  purpose.  State  v.  Huggins,  84  N,  J,  L. 
254. 

The  pertinent  language  of  the  allegation  is  this :  "that  the 
said  William  Heyer  on  the  twenty-sixth  day  of  November,  in 
the  year  of  our  Lord  nineteen  hundred  and  thirteen,  at  the 
city  of  Elizabeth,  in  the  county  aforesaid,  and  within  the 
jurisdiction  of  this  court,  then  and  there  being,  did  feloni- 
ously and  forcibly  and  against  the  will  of  one  Anna  Starncuk, 
a  woman,  make  an  assault  upon  the  body  of  her  the  said  Anna 
Starncuk,  and  did  then  and  there  feloniously  ravish  and  car- 
nally know  her  the  said  Anna  Starncuk." 

Rape  at  common  law  is  defined  by  Blackstone  as  "the  car- 
nal knowledge  of  a  woman  forcibly  and  against  her  will." 
4  Blaclc.  Com.  210. 

Our  Crimes  act  (Comp,  Stat.,  p.  1783,  §  115)  provides  that 
"any  person  who  shall  have  carnal  knowledge  of  a  woman 
forcibly  against  her  will,"  shall  be  guilty  of  ^  high  misde- 
meanor. There  is  here  no  departure  from  Mr.  Justice  Black- 
stone's  definition.  The  only  difference  between  these  defini- 
tions and  the  terms  employed  to  charge  the  crime  in  the 
allegation  in  the  case  at  bar  is,  that  in  the  Commentaries  the 
phrase  is  "forcibly  and  against  her  will"  and  in  the  statute 
it  is  "forcibly  against  her  will,"  both  following  the  words 
"carnal  knowledge  of  a  woman,"  while  in  the  allegation  the 
words  "forcibly  and  against  the  will  of,"  &c.,  precede  the 
words  "and  did  then  and  there  feloniously  ravish  and  car- 
nally know  her,"  &c. 

To  aver  that  a  man  forcibly  and  against  the  will  of  a  fe- 
male did  carnally  know  her,  is  the  same  as  to  say  that  he  car- 
nally knew  her  forcibly  and  against  her  will.     There  is  no 
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statute  or  rule- of  law  prescribing  the  order  in  which  these 
collocations  of  words  shall  precede  and  follow  one  another  in 
an  indictment  or  allegation. 

It  is,  however,  contended  that  because  the  allegation  avers 
that  the  defendant  "did  feloniously  and  forcibly  and  against 
the  will  of  Anna  Stamcuk,  a  woman,  make  an  assault  upon 
the  body  of  her  the  said  Anna  Stamcuk,'^  that,  notwithstand- 
ing the  immediately  following  words,  "and  did  then  and  there 
feloniously  ravish  and  carnally  know  her  the  said  Anna 
Stamcuk,"  it  only  charged  an  assault  and  battery,  because 
the  words  "forcibly  against  her  will"  precede  the  averment 
of  the  assault  and  battery,  neither  immediately  preceded  nor 
followed  the  charge  of  ravishment  and  carnal  knowledge, 
which  latter  charge  was  written  after  a  comma,  and  that, 
therefore,  the  ravikhment  and  carnal  knowledge  is  not  averred 
to  have  taken  place  forcibly  and  against  the  will  of  tlie  woman. 

The  phrases  just  quoted  are  all  part  of  the  context  of  a 
single  sentence,  and  the  sentence  is  not  to  be  defeated  as  a 
criminal  pleading  if  it  can  rationally  and  reasonably  be  con- 
strued to  charge  an  oifence  which,  apparently,  it  was  intended 
to  charge.  When  the"  pleader  said  that  the  prisoner  did  feloni- 
ously ravish  and  carnally  know  the  woman  he  undoubtedly 
meant  to  charge  rape. 

In  1  Bouv.L.  Diet.  (Ramies'  Rev.)  654,  in  defining  "con- 
text" it  is  stated : 

"It  is  the  general  principle  of  legal  interpretation  that  a 
passage  or  phrase  is  not  to  be  understood  absolutely  as  if  it 
stood  by  itself,  but  is  to  be  read  in  the  whole  of  the  context, 
t.  e.,  in  its  connection  with  the  general  composition  of  the 
instrument.  *  *  *  It  not  unfrequently  happens  that  two 
provisions  of  an  instrument  are  conflicting;  each  is  then  the 
context  of  the  other,  and  they  are  to  be  taken  together  and 
are  understood  as  to  harmonize  with  each  other  so  far  as 
may  be,  and  to  carry  out  the  general  intent  of  the  instrument." 

As  before  remarked  the  phrases  under  consideration  are 
all  within  a  single  sentence,  and,  it  seems  to  us,  when  it  was 
charged  that  the  defendant  did  feloniously  and  forcibly  and 
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against  the  will  of  the  woman  make  an  assault  upon  her  body 
and  did  then  and  there  feloniously  ravish  and  carnally  know 
her,  a  single  oflfence  was  charged,  that  is,  a  ravishment  and 
carnal  knowledge  of  the  body  of  the  woman  which  was  neces- 
sarily involved  in  an  assault  upon  her.  Besides,  the  word 
"ravish'*  in  and  of  itself  necessarily  implies  force.  So  that, 
even  conceding  that  the  charge  of  a  felonious  assault  against 
the  will  of  the  woman,  followed  by  an  avennent  that  she 
was  then  and  there  forcibly  ravished  and  carnally  known, 
restricted  the  charge  to  an  oflfence  against  her  will  to  that 
of  an  assault  upon  her  only,  nevertheless,  subsequent  aver- 
ments that  she  was  then  and  there  feloniously  ravished  and 
carnally  known,  necessarily  imply  that  the  ravishment  and  car- 
nal knowledge  was  accomplished  forcibly  and  against  her  will. 
The  word  "ravish"  is  defined  in  Wehs,  New  Int.  Diet,,  inter 
alia,  "to  have  carnal  knowledge  of  a  woman  by  force  and 
against  her  will."  And,  moreover,  the  words  "feloniously  did 
ravish  and  carnally  know"  imply  that  the  act  was  done  forci- 
bly and  against  the  will  of  the  woman.  This  was  expressly 
decided  in  Harman  v.  The  Comrtionwealth,  12  Serg,  &  R, 
(Pa.)  69,  wherein  Chief  Justice  Tilghman  said  (at  p.  70), 
speaking  of  one  of  the  assignments  of  error  in  that  case : 

"The  second  is,  that  the  offence  is  not  charged,  in  the  in- 
dictment, to  have  been  committed,  forcibly  and  against  the 
will  of  the  woman.  The  expressions  are,  'that  he  feloniously 
did  ravish,  and  carnally  know  her,'  I  am  of  opinion,  that 
this  is  suflScient.  The  word  ravish  implies  force  and  violence 
in  the  man,  and  want  of  consent  in  the  woman.  That  the 
indictment  need  not  aver,  that  the  rape  was  committed  against 
the  mil  of  the  woman,  seems  to  be  the  opinion  of  authors  of 
the  highest  authority.  Lord  Hale,  in  enumerating  the  essen- 
tial parts  of  the  indictment,  says,  that  it  must  contain  the 
words,  felonice  rapuit  ond' camaliter  cognovit.  1  Hcde  632. 
Hawkins  thinks  that  the  rape  is  sufficiently  ascertained,  by 
the  words  felonice  rapuit,  without  adding  carnahiter  cognovit. 
Hawk.,  bk.  2,  ch.  25,  §  56.  Chitty,  one  of  the  latest  writers  on 
criminal  law,  says,  the  indictment  must  charge  the  offence 
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to  have  been  committed  feloniously,  and  contain  the  technical 
word  ravished.  Whether  it  must  also  charge,  that  the  defend- 
ant had  carnal  Jcnoudedge  of  the  woman,  he  considers  doubt- 
ful, but  advises  the  insertion  of  those  words.  3  Chit.  Crim.  L. 
812.  East,  in  his  treatise  on  Criminal  Law  (first  volume,  p. 
447),  says,  the  indictment  must  charge,  that  the  defendant 
fdoniously  ravished  her.  It  may  fairly  be  concluded,  from 
all  these  authorities,  that  the  words  against  her  will,  are  not 
essential;  and  certainly  the  word  ravish,  as  commonly  under- 
stood, implies  that  it  was  against  her  mil." 

This  decision,  based  as  it  is  upon  the  highest  authority, 
clearly  shows  that  in  an  indictment  or  allegation  for  rape 
it  is  not  necessary  to  charge  that  the  offence  was  committed 
forcibly  and  against  the  will  of  the  woman.  It  is  sufficient 
if  it  charges  that  the  defendant  feloniously  did  ravish  and 
carnally  know  her.  However,  construing  the  several  phrases 
together,  we  have  no  difficulty  in  holding  that  the  allegation 
before  us/  does,  in  fact,  charge  the  defendant  with  carnal 
knowledge  of  the  woman  forcibly  and  against  her  will. 

Counsel  insists  that  defendant's  conviction  is  irregular  for 
the  reason  that  the  defendant  is  a  young  man  and  was  not 
represented  by  counsel,  and  that  the  charge  being  of  such  a 
grave  nature,  if  this  court  thinks  it  is  rape,  the  lower  court 
should  not  have  permitted  him  to  plead  unless  represented 
by  counsel.  We  have  been  pointed  to  no  authority  to  the  ef- 
fect that  young  men  should  not  be  peimitted  to  plead  guilty 
to  serious  offences  without  the  advice  of  counsel.  This  sug- 
gestion is  aliunde  the  record ;  and  it  has  been  repeatedly  de- 
cided that  a  question  not  presented  and  argued  in  the  court 
below  will  be  held  to  have  been  waived  and  abandoned  and 
will  not  be  considered  in  an  appellate  tribunal.  See  the  cases 
in  N.  J.  Dig.  Anno,,  tit.  *' Appeal  and  Error ^  5  {a).  But  if 
we  were  called  upon  to  decide  whether  the  defendant  was  en- 
titled to  counsel  to  advise  him,  a  perfect  answer  would  be 
found  in  State  v.  Murphy,  87  N.  J.  L.  515,  wherein  it  was 
held  that  one  accused  of  crime  is  not  entitled  to  the  benefit 
of  counsel  to  advise  him  as  to  whether  or  not  he  shall  confess. 
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but  only  for  defence,  and  that  when  the  record  in  a  criminal 
case  does  not  disclose  whether  the  defendant  was  of  ability 
to  procnre  counsel  or  whether  he  requested  that  counsel  be 
assigned  to  him,  it  will  be  assumed  that  he  failed  to  invoke 
the  priYilege.  This  record  is  silent  on  those  questions,  and 
as  a  defendant  must  at  least  request  the  assigument  of  coun- 
sel to  defend  him,  in  order  to  obtain  such  service,  that  objec- 
tion in  this  case  is  unavailing. 

It  is  stated  that  defendant  applied  to  be  tried  in  the  Court 
of  Quarter  Sessions,  but  that  no  order  was  made  for  his  trial 
in  that  court,  and  that  he  was  arraigned  before  the  judge  of 
the  Court  of  Common  Pleas  constituting  the  Court  of  Special 
Sessions,  not  sitting  as  a  judge  of  that  court,  pleaded,  was 
adjudged  guilty  and  sentenced,  &c.  And  this  is  asserted  to 
be  legal  error. 

The  allegation  of  rape  against  the  defendant  was  entitled 
in  the  Court  of  Special  Sessions  and  the  record  discloses  that 
at  a  Court  of  Special  Sessions  holden  before  the  judge  of  the 
Court  of  Common  Pleas  constituting  the  Court  of  Special 
Sessions,  the  defendant  was  set  to  the  bar,  pleaded  guilty  and 
the  prosecutor  moVed  for  judgment,  &c.  The  contention, 
therefore,  that  the  defendant  pleaded,  was  convicted  and  sen- 
tenced in  the  pleas  and  not  in  the  sessions  is  merely  specious. 
There  appears  in  the  return  to  the  writ  of  error  the  form  of 
an  order  to  be  made  by  the  judge  of  the  Court  of  Common 
Pleas  and  Court  of  Special  Sessions,  ordering  a  session  of 
the  Court  of  Special  Sessions  to  be  held  for  the  trial  of  the 
accused  to  meet  at  the  court  house  in  Elizabeth  on  December 
5th,  1913.  That  is  the  day  when  the  plea  was  taken  and  the 
judgment  entered.  The  form  of  order  was  not  signed.  The 
Criminal  Procedure  act  {Comp.  Stat,,  p,  1824,  §  12)  provides 
that  the  judge  of  the  Court  of  Common  Pleas  of  each  county 
shall  constitute  a  Court  of  Special  Sessions  in  and  for  such 
county.  And  section  13  provides  that  when  any  person  is 
charged  with  an  offence  triable  before  the  Court  of  Quarter 
Sessions,  and  the  accused  shall  m  writing  signed  by  him,  ad- 
dressed to  the  prosecutor,  waive  indictment  and  trial  by  jury 

Vol.  lxxxix.  13 
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and  request  to  be  tried  immediately  before  the  Court  of  Spe- 
cial Sessions,  it  shall  be  the  duty  of  the  prosecutor  to  report 
such  fact  to  the  judge  of  the  Court  of  Special  Sessions  and 
unless  the  judge  of  that  court  shall  deny  such  request,  he 
shall,  with  all  due  and  reasonable  speed,  proceed  to  hold  a 
session  of  the  Court  of  Special  Sessions  and  try  the  person 
so  charged,  and  determine  and  adjudge  his  guilt  or  innocence. 
There  is  no  requirement  that  the  judge  shall  make  and  sign  an 
order  in  writing  for  the  trial  of  an  accused  waiving  an  indict- 
ment and  pleading  to  to  allegation.  That  the  defendant  had 
notice  of  the  time  and  place  of  trial  in  this  cause  is  shown 
by  the  fact  that  he  appeared  and  pleaded.  There  is  nothing 
in  the  objection  that  a  formal  order  should  have  been  made. 
This  disposes  of  all  the  questions  presented  by  the  record, 
and,  there  being  no  error,  the  judgment  must  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Parker,  Minturn,  Kalisch,  Terhune, 
Heppenheimer,  Williams,  Taylor,  JJ.    11. 

For  reversal — Xone. 


THOMAS  A.  CLAY,  APPELLANT,  v.  THE  CIVIL  SERVICE 
COMMISSION  AND  J.  ALEXANDER  BROWNE,  RE- 
SPONDENTS. 

Argued  March  20,  1916— Decided  June  27,  1916. 

1.  An  order  of  the  Civil  Service  CommiBsion,  attempting  to  adjudicate 
the  title  to  an  office,  is  absolutely  void,  and  in  legal  contempla- 
tion is  as  inoperative  as  if  it  had  never  been  promulgated.  Con- 
sequently, such  an  order  is  not  a  proper  subject  of  review  by  writ 
of  certiorari, 

2.  Where  the  Civil  Service  Commission  wrongfully  refuses  to  certify 
a  payroU,  the  remedy  for  such  wrongful  refusal  is  not  a  writ  of 
certiorari  to  test  the  soundness  of  the  reasons  upon  which  such 
refusal  is  based,  but  an  application  for  mandamu9  to  compel  the 
board  to  perform  the  duty  imposed  upon  it  by  statute. 
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On  appeal  from  a  judgment  of  the  Supreme  Court,  whose 
opinion  is  reported  in  88  N,  J,  L.  502. 

For  the  appellant,  William  I.  Lewis, 

For  the  Civil  Service  Commission,  John  W,  WescoU,  at- 
torney-general, and  Josiah  StryJcer. 

For  J,  Alexander  Browne,  Ward  &  McOinnis. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  is  an  appeal  from  a  judg- 
ment of  the  Supreme  Court  dismissing  a  writ  of  certiorari 
sued  out  by  Dr.  Clay  for  the  purpose  of  reviewing  a  proceeding 
of  the  Civil  ServicQ  Commission  relating  to  the  matter  of  his 
appointment  as  health  oflBcer  of  the  board  of  health  of  the 
city  of  Paterson.  This  proceeding  was  instituted  at  the  re- 
quest of  Dr.  Browne,  who  contended  that  he  was  the  de  jure 
health  officer  of  Paterson  and  that  Dr.  Clay  had  wrongfully 
usurped  that  position.  It  consisted  of  an  investigation  of 
the  rights  of  these  two  physicians  with  relation  to  the  position 
and  of  the  following  conclusion  spread  upon  the  minutes  of 
the  board:  "The  appointment  of  Dr.  Clay,  which  in  effect 
was  a  dismissal  of  J.  Alexander  Browne,  M.D.,  who  had 
hitherto  held  the  position,  was  illegal  and  contrary  to  the 
provisions  of  the  civil  service  law.  It  is  therefore  ordered 
that  Dr.  Browne  be  reinstated  to  the  position  of  health  oflBcer, 
from  which  he  has  been  illegally  ousted." 

The  judgment  of  the  Supreme  Court  dismissing  the  writ 
was  rested  upon  the  conclusion  that  the  appointment  of  Dr. 
Clay  to  the  position  of  health  officer  was  without  warrant  of 
law;  that  Dr.  Browne  was  legally  entitled  to  hold  that  po- 
sition, and  that  consequently  no  legal  injury  was  done  to  Dr. 
Clay  by  the  order  made  by  the  ^Jivil  Service  Commission  of 
which  he  complains. 

We  are  entirely  satisfied  that  the  writ  of  certiorari  was 
properly  dismissed  by  the  Supreme  Court;  but  we  do  not 
base  our  conclusion  upon  the  grounds  given  by  that  court  for 
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its  action.  Dr.  Clay  insists  that  the  action  of  the  Civil  Service 
Commission  was  an  adjudication  of  the  title  to  the  position 
of  health  oflBcer.  The  respondents  insist  that  it  was  a  mere 
expression  of  opinion  with  relation  to  the  matter  investigated 
by  the  board,  and  did  not  have  and  was  not  intended  to  have 
any  mandatory  force. 

It  is  not  necessary  to  determine  which  of  these  contentions 
is  sound,  for  whether  the  action  complained  of  be  merely  the 
expression  of  an  opinion,  or  whether  it  be  an  attempted  ad- 
judication of  the  rights  of  the  two  gentlemen  with  relation 
to  the  position  of  health  officer  of  Paterson,  it  is  not  the 
proper  subject  of  review  by  certiorari. 

If  it  be  considered  a  mere  expression  of  opinion,  it  is  suf- 
ficient for  the  disposition  of  the  matter  to  reiterate  what  was 
said  by  Mr.  Justice  Garrison,  speaking  for  the  Supreme  Court, 
in  the  case  of  Nexmrk  v.  Fordyce  et  al,,  viz.:  "A  writ  of 
certiorari  will  not  lie  to  revise  or  correct  erroneous  opinions, 
however  hurtful  they  may  be  to  individuals  concerning  whom 
they  are  expressed.  An  order,  judgment  Or  determination 
affecting  the  rights  of  the  prosecutors  is  necessary  as  a  foun- 
dation for  the  use  of  the  writ."    88  N.  J.  L.  440. 

If,  on  the  other  hand,  it  be  considered  a  formal  adjudication 
by  the  board  of  the  right  of  Dr.  Browne  to  continue  in  th^ 
position  of  health  officer  and  the  usurpation  by  Dr.  Clay  of 
that  position,  such  adjudication  is  absolutely  without  force. 
It  determines  no  right;  it  affords  no  protection.  It  is  in  legal 
contemplation  as  inoperative  as  though  it  had  never  been  pro- 
mulgated. It  is  as  much  beyond  the  powers  or  functions  of  the 
Civil  Service  Commission  to  adjudicate  with  relation  to  the 
right  of  either  Dr.  Browne  or  Dr.  Clay  to  hold  this  position 
as  a  similar  adjudication  by  a  justice  of  the  peace  or  the 
overseer  of  the  poor  of  the  city  of  Paterson,  would  be  outside 
of  the  official  powers  of  either  one  of  these  officers.  To  justify 
the  allowance  of  a  writ  of  certiorari,  it  must  appear  that  the 
matter  sought  to  be  reviewed  has  at  least  some  semblance  of 
vitality,  that  as  long  as  it  stands  it  affects  some  right  or 
interest  of  the  party  applying  for  the  writ. 
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It  is  argued  on  behalf  of  Dr.  Clay  that  he  is  injuriously 
affected  by  the  order  of  the  Civil  Service  Commission,  because, 
on  the  basis  of  the  conclusion  reached  by  it  and  expressed 
therein,  the  board  has  refused  to  certify  a  payroll  containing 
provision  for  the  payment  to  him  of  the  compensation  to 
which  he  is  entitled  as  the  health  officer  of  the  city  of  Paterson, 
either  de  jure  or  de  facto.  But  his  remedy  for  the  wrongful 
refusal  of  the  Civil  Service  Commission  to  certify  the  payroll 
(if  such  refusal  be  wrongful)  is  not  the  suing  out  of  a  cer- 
tiorari to  test  the  soundness  of  the  grounds  upon  which  that 
refusal  was  rested,  but  an  application  for  a  mandamus  to 
eoini>el  the  performance  by  the  board  of  a  legal  duty  which 
the  statute  of  its  creation  has  imposed  upon  it.  Comp.  Stat., 
p.  3805,  §  82. 

The  judgment  under  review  will  be  affirmed. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Bergen,  Black,  White,  Ter- 
HUN^E,  Heppexheimer,  Williams,  Gardner,  JJ.    12. 

For  reversal — None. 


joh:n  h.  doremus  et  al.,  relators,  appellants,  v. 

THE    board    of    chosen    FREEHOLDERS    OF    THE 
COtJNTt  OF  PASSAIC,  RESPONDENT. 

Argued  Noteriaber  30,  l6l5— Dedded  June  19,  19l6. 

1.  The  mere  ownership  of  a  propose  armory  site  gives  no  standing 
to  the  owner  to  invoke  the  aid  of  a  writ  ot  mandamus  to  compel 
tbe  board  of  freeholders  to  raise,  by  a  bond  issue,  moneys  to  pay 
the  purchase  price  of  land  which  the  state  military  board,  under 
the  power  cotaferred  by  Pamph.  L.  1913,  p,  502,  has  contracted 
to  purchase. 

2.  3*116  Hght  6f  a  dtizen  to  the  issue  of  a  prerogative  writ  is  only 
recognized  when  it  is  at>parent  that  the  ptiblic  convenience,  or 
interest,  will  be  subserved  by  the  remedy  desired. 
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3.  By  the  statute  creating  the  state  military  board  {Pamph.  L,  1913, 
p.  502),  that  board  is  made  the  state's  agent  with  discretion  to 
determine  the  advisability  of  acquiring  lands  for  armory  pur- 
poses, the  place  of  erection,  the  price  to  be  paid  for  it,  the  char- 
acter of  the  building  to  be  erected  on  it,  and  to  supervise  the 
construction  of  the  same.  The  right  to  enforce  the  obligation 
of  the  board  of  chosen  freeholders  to  issue  bonds  to  raise  the 
money  necessary  to  pay  for  such  armories  rests,  therefore,  in 
the  state  board  and  not  in  any  private  citizen  who  may  see  fit 
to  interest  himself  in  the  matter. 


On  mandamus.  On  appeal  from  a  judgment  of  the  Su- 
preme Court,  whoee  opinion  is  reported  in  86  N.  J.  L,  108. 

For  the  appellants,  Nelson  B.  Gaskill  and  Whitehead  & 
Appleton. 

For  the  respondent,  Jacob  W.  De  Yoe  and  Frederick  W, 
Van  Blarcom, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  appellants  sued  out  of 
the  Supreme  Court  an  alternative  writ  of  mandamus  calling 
upon  the  board  of  freeholders  to  show  cause  why  it  should 
not  be  compelled  to  raise  by  a  bond  issue,  certain  moneys  to 
pay  the  purchase  price  of  four  contiguous  tracts  of  land  in 
the  city  of  Passaic  owned  by  the  appellants,  and  which  the 
state  military  board  had  contracted  with  them  to  acquire 
for  an  armory  site;  the  right  to  acquire  the  lands  for  that 
purpose  having  been  conferred  upon  the  state  military  board 
by  the  legislative  act  of  April  7th,  1913.    Pamph,  L.,  p.  502. 

Upon  demurrer  to  the  writ  the  Supreme  Court  held  that 
the  obligation  of  boards  of  freeholders  to  issue  bonds  for  the 
purchase  of  armory  sites  did  not  clearly  appear  from  the 
statute,  and  for  this  reason  directed  judgment  for  the  re- 
spondent. 

We  think  the  judgment  of  the  Supreme  Court  should  be 
aflBrmed,  but  we  prefer  to  put  our  decision  upon  a  ground 
other  than  that  declared  in  the  court  below. 
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The  appellants  claimed  the  right  to  prosecute  the  writ, 
first,  as  the  owners  of  the  lands  contracted  for,  and  second, 
as  members  of  a  class  of.  persons  directly  affected  by  the 
erection  and  maintenance  of  an  armory  in  the  city  of  Passaic. 

If  they  are  not  entitled  to  prosecute  the  writ  under  either 
the  one  right  or  the  other,  then,  although  their  standing  as 
relators  was  not  challenged  in  the  Supreme  Court,  yet  if  their 
lack  of  legal  interest  in  the  controversy  which  the  proceedings 
present  affirmatively  appears,  this  court  should  not  only  re- 
fuse to  consider  the  meritorious  questions  involved,  but  should 
direct  a  dismissal  of  the  proceedings,  although  that  course 
had  not  been  followed  by  the  court  out  of  which  the  writ 
issued.  Avon  v.  Neptune  City,  57  N.  J.  L.  701;  West  Jersey 
Traction  Co.  v.  Camden,  58  Id.  362. 

The  duty  of  the  board  of  freeholders  to  issue  bonds  for 
the  purpose  of  raising  money  to  pay  for  an  armory  site,  if 
it  exists  at  all,  is  one  which  it  owes  to  the  people  at  large, 
and  not  a  private  obligation  resting  upon  it  solely  for  the 
benefit  of  the  landowners  whose  property  is  sought  to  be 
acquired.  In  such  a  posture  of  affairs,  t.  e.,  where  the  object 
sought  is  the  prevention  of  a  public  wrong  by  a  public  body, 
or  the  enforcement  of  a  public  duty  by  such  body,  courts  will 
not,  at  the  instance  of  a  private  party,  act  by  mandamus, 
unless  the  applicant  is  one  of  a  class  of  persons  to  be  most 
directly  affected  in  their  enjoyment  of  the  public  right  by 
the  wrongful  action  or  non-action  of  the  public  body.  Ferry 
7.  Williams,  41  N.  J.  L.  332,  339;  Oliver  v.  Jersey  City,  63 
Id.  96,  98;  S.  C.  on  error.  Id.  634;  Bott  v.  Secretary  of 
State,  Id.  289,  299.  It  is  obvious,  therefore,  that  the  mere 
ownership  of  the  proposed  armory  site  gives  to  the  relators 
no  standing  to  invoke  the  aid  of  the  prerogative  writ  of 
mandamus  for  the  purpose  for  which  they  seek  it. 

Nor  do  we  think  that  they  have  standing  to  prosecute  the 
writ  as  members  of  a  class  of  persons  most  directly  affected 
by  the  erection  of  an  armory  in  the  city  of  Passaic  for  the 
housing  of  a  portion  of  the  National  Guard  of  the  state. 

The  purpose  of  the  statute  of  1913  is  the  acquisition  of 
lands  and  the  erection  of  an  armory  thereon  for  the  benefit 
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of  the  state  at  large,  and  not  merely  for  the  benefit  of  the 
people  of  Passaic,  or  of  the  county  in  which  that  city  is  lo- 
cated. The  statute  provides  that  the  title  to  the  land,  when 
acquired,  shall  vest  in  the  state,  and  that  the  cost  of  the 
erection  of  the  armory  upon  it  shall  be  paid  out  of  state  funds. 
It  follows,  therefore,  that  neither  the  citizens  of  the  city,  nor 
those  of  the  county  of  Passaic,  constitute  a  class  of  persons 
'^most  directly  affected  in  the[r  enjoyment  of  a  public  right 
by  the  refusal  of  the  board  of  freeholders  to  issue  the  bonds 
in  question.^'  But  this  fact  is  not  controlling,  for  in  Bolt 
V.  Secretary  of  State,  supra,  it  was  held  that  the  doctrine  of 
Ferry  v.  Williams  and  Oliver  v.  Jersey  City  was  applicable 
not  only  to  public  bodies  or  officers  whose  official  sphere  was 
confined  to  some  political  division  of  the  state,  but  applied  to 
those  whose  official  action  affected  the  whole  state  equally  (see 
page  299  of  opinion),  and  as  a  result  of  this  view,  declared 
that  any  voter  in  the  state  whose  elective  franchise  had  been 
injuriously  affected  by  illegal  regulations  controlling  an  elec- 
tion on  the  question  of  adopting  proposed  constitutional 
amendments,  could  challenge  the  validity  of  that  election  by 
certiorari  proceedings.  That  the  doctrine  applies  equally  to 
proceedings  by  mandamus  or  quo  warranto  is  also  declared 
by  this  court  in  the  opinion  just  cited. 

The  right  of  the  present  relators  to  prosecute  this  action, 
therefore,  depends  upon  whether  or  not  the  legislature,  by 
implication,  declared  that  this  common  law  rule  should  not 
be  applicable  in  determining  whether  or  not  boards  of  free- 
holders should  be  proceeded  against  by  mandamus  for  failure 
to  issue  bonds  in  compliance  with  the  requisition  of  the  state 
military  board.  We  think  that  it  has.  A  reference  to  the 
cases  already  cited  will  show  that  the  right  of  the  citizen  to 
the  issue  of  a  prerogative  writ  is  only  recognized  when  it  is 
apparent  that  the  public  convenience,  or  interest,  will  be  sub- 
served by  the  remedy  desired.  By  the  statute  the  state  military 
board  is  created  the  state's  agent  with  discretion  to  determine 
whether  or  not  land  shall  be  acquired  in  any  county  for  armory 
purposes,  and  if  so,  in  what  part  of  the  county;  the  price 
to  be  agreed  upon ;  the  character  of  the  armory  to  be  erected, 
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and  the  supervision  of  its  construction,  and  in  all  these  mat- 
ters the  judgment  of  the  state  military  board  is  to  be  final.  If 
in  a  given  case  the  board  of  freeholders  of  a  county  refuses ' 
to  honor  the  requisition  of  the  state  military  board  by  the 
issuing  of  bonds  for  the  purchase  of  an  armory  site,  the 
question  immediately  arises  whether  this  refusal  has  any  basis 
of  justification  in  fact;  and  the  purpose  of  the  legislature 
exhibited  in  the  statute  is  that  this  and  like  questions  shall 
be  determined  by  the  state  military  board,  and  not  by  a  mere 
citizen  of  the  state  who  sees  fit  to  interest  himself  in  the 
matter.  The  failure  of  the  state  military  board  to  take  pro- 
ceedings to  enforce  the  obligation  of  the  board  of  freeholders 
to  issue  the  bonds  raises  the  presumption  that  "further  investi- 
gation has  satisfied  it  that  the  public  interest  will  not  be 
subserved  by  an  application  for  a  writ  of  mandq^mus  directed 
against  the  board  of  freeholders.  It  is  not  within  the  province 
of  the  ordinary  citizen  to  disregard  this  conclusion  of  the 
board,  and  attempt  to  override  it  by  seeking  to  become  an 
actor  in  its  place  and  stead. 

For  these  reasons  we  think  the  judgment  of  the  Supreme 
Court  should  be  aflBrmed. 

For  affirmance — ^The  Chief  Justice,  Swayze,  Pabker, 
Bergen,  Kalisch,  Black,  White,  Terhune,  Heppen- 
HEiMER,  Williams,  Taylor,  J  J.    11. 

For  reversal — None. 


CHARLES  HETZEL,  Jb.,  BY  NEXT  FRIEND,  APPELLANT,  v. 
WASSON   PISTON   RING   COMPANY,   RESPONDENT. 

Submitted  March  27,  1916— Decided  June  19,  1910: 

In  enacting  the  Workmen*s  Compensation  act  and  declaring  that 
every  contract  of  hiring  made  subsequent  to  its  going  into  effect 
shall  be  presumed  to  have  been  made  with  reference  to  the  act,  &c., 
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the  legislature  must  have  had  in  mind  contracts  which  were  valid 
in  law,  or  at  least  contracts  which  were  not  prohibited  by 
statute;  hence,  where  an  infant  thirteen  years  of  age  was  em- 
ployed in  a  factory,  in  direct  contravention  of  the  provisions 
of  chapter  64  of  the  laws  of  1904  (Pamph,  L.,  p.  152),  and 
was  injured  while  so  employed,  the  scheme  of  compensation  pro- 
vided by  the  Workmen's  Compensation  act  in  nowise  applies,  and 
the  common  law  liability  of  the  employer  to  compensate  the  em- 
ploye for  injuries  alleged  to  have  been  caused  by  the  negligence 
of  the  master  is  not  affected  thereby. 


On  appeal  from  the  Hudson  Circuit  Court. 
For  the  appellant,  Harlan  Besson, 
For  the  respondent,  Kalisch  &  Kalisch. 

The  opinion  of  the  court  was  delivered  by 

GuMMEBE,  Chief  Justice.  The  plaintiff,  an  infant  thirteen 
years  of  age,  was  employed  in  the  factory  of  the  defendant 
company,  in  which  the  manufacture  of  piston  rings  and  other 
metallic  articles  was  carried  on.  The  present  action  is  based 
upon  the  common  law  liability  of  an  employer  to  compen- 
sate an  employe  for  injuries  received  in  his  employment  by 
reason  of  the  negligence  of  the  master.  The  defendant  moved 
to  strike  out  the  complaint  filed  in  the  case  upon  the  ground 
that,  since  the  enactment  of  the  statute  of  April  4th, 
1911,  commonly  known  as  the  Workmen's  Compensation  act 
{Pamph.  L.y  p.  134),  the  common  law  liability  of  the  master 
under  the  conditions  recited  has  been  abrogated,  and  the 
scheme  of  compensation  provided  by  that  act,  and  the  extent 
of  the  owner's  liability  set  out  therein,  have  been  substituted ; 
and  that,  consequently,  the  exclusive  remedy  of  the  plaint- 
iff in  the  present  case  is  that  which  has  been  provided  by  the 
statute.  The  Circuit  Court,  conceiving  that  the  ground  of 
the  application  to  strike  out  was  well  founded,  held  that  the 
defendant  was  entitled  to  its  motion,  and  from  the  judgment 
entered  upon  that  ruling  the  plaintiff  now  appeals. 
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The  Workmen's  Compensation  act  declares  that  every  con- 
tract of  hiring  made  subsequent  to  the  time  of  its  going  into 
effect  shall  be  presumed  to  have  been  made  with  reference 
to  the  provisions  of  the  act,  and  the  parties  to  the  contract 
shall  be  presumed  to  have  accepted  them,  unless  written 
notice  to  the  contrary  is  given  by  one  of  the  contracting  par- 
ties to  the  other;  and  that  in  the  employment  of  minors  the 
act  shall  be  presumed  to  apply,  unless  the  written  notice  shall 
be  given  by  or  to  his  parent  or  guardian. 

It  can  hardly  be  doubted  that  the  legislature,  in  providing 
for  the  engrafting  of  these  statutory  provisions  on  contracts 
of  hiring,  had  in  mind  contracts  which  were  valid  in  law, 
or,  at  least,  contracts  the  making  of  which  was  not  prohibited 
by  express  legislative  enactment;  for  it  would  be  entirely 
unreasonable  to  attribute  to  the  legislature  the  intention  of 
adding  terms  to  a  contract  of  hiring  which  it  had  already 
prohibited  the  parties  thereto  from  making. 

Was,  then,  the  contract  in  the  present  case  a  valid  one  ? 

A  mere  reference  to  chapter  64  of  the  laws  of  1904  (Pamph, 
L.,  p.  152)  furnishes  a  complete  answer  to  this  query.  This 
act  regulates  the  age,  employment,  safety  and  work  hours  of 
persons  employed  in  factories,  workshops,  mills  and  all  places 
where  the  manufacture  of  goods  of  any  kind  is  carried  on, 
and  its  first  section  is  that  "No  child  under  the  age  of  four- 
teen years  shall  be  employed,  allowed  or  permitted  to  work 
in  any  factory,  workshop,  mill  or  place  where  the  manufacture 
of  goods  of  any  kind  is  carried  on;  any  corporation,  firm, 
individual,  parent  or  guardian  of  any  child  who  shall  violate 
any  of  the  provisions  of  this  section  shall  be  liable  to  a  pen- 
alty of  $50  for  each  offence."  The  basis  of  the  judgment 
below  is  that  there  was  a  contract  of  hiring  by  which  the 
plaintiff  became  the  employe  of  the  defendant.  That  there 
was  such  a  contract,  either  express  or  implied,  clearly  ap- 
pears from  the  facts  set  out  in  the  plaintiff's  complaint. 
That  the  contract  was  in  violation  of  this  statute,  and 
that  the  making  thereof  was  absolutely  prohibited  thereby. 
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cannot  be  questioned ;  for  it  will  hardly  do  to  say^  as  is  sug- 
gested by  counsel,  that  the  employer  and  the  parent  of  the 
minor  can  by  joint  agreement  deprive  the  child  of  the  pro- 
tection of  this  statute  by  a  payment  of  $50  as  a  penalty  for 
a  violation  of  its  provisions.  The  purpose  of  the  statute  can- 
not he  thwarted  in  any  such  way.  Its  primary  object  is  the 
protection  of  children  who  are  too  young  to  appreciate  the 
dangers  arising  out  of  work  in  places  such  as  those  described 
in  the  act.  And  in  order  to  make  that  protection  complete 
the  legislature  left  no  loophole  for  the  escape  from  its  pro- 
visions of  either  the  employer  or  the  parent.  It  says  to  the 
employer,  "You  shall  not  employ  any  child  under  the  age 
of  fourteen  years  in  your  factory;  you  shall  not  allow  or 
permit  him  to  work  there."  It  says  to  the  parent  of  such 
a  child,  'TTou  shall  not  allow  or  permit  your  boy  or  girl  to 
work  in  such  a  place  until  he  or  she  has  reached  the  age  of 
fourteen  years."  Having  declared  this  absolute  prohibition, 
how  can  it  logically  be  said  that  the  legislature,  by  a  subse- 
quent enactment,  recognized  the  right  of  the  factory  owne;r 
and  the  parent  to  disregard  the  mandate  of  this  statute,  and 
make  a  contract  for  the  employment  of  the  boy  which  might 
or  might  not  have  read  into  it  the  provisions  of  the  Work- 
men's Compensation  act,  as  the  master  and  the  parent  be- 
tween them  should  elect? 

It  is  said  that  there  is  nothing  in  the  complaint  which 
shows  that  the  contract  of  hiring  was  made  by  the  parent 
on  behalf  of  the  plaintiff,  and  not  by  the  plaintiff  himself. 
It  is  not  necessary  that  this  should  appear.  Ordinarily  the 
parent  is  entitled  to  the  services  of  the  child,  and  the  wages 
earned  by  the  child,  until  he  reaches  his  majority,  and  so 
contracts  for  the  employment  of  the  child  are  presumed  to 
be  made  by  the  parent.  But  in  this  particular  case  it  is  im- 
material whether  the  contract  was  that  of  the  parent  for  the 
child,  or  of  the  child  by  his  own  act;  for  the  prohibition  of 
the  act  of  1914  is  not  only  agaixlst  the  making  of  contracts 
for  the  employment  of  minors  under  the  age  of  fourteen  In 
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factories  where  the  manufacture  of  goods  is  carried  on,  but 
against  allowing  or  permitting  him  to  work  in  any  such  fac- 
tory ;  and  so  a  contract  of  hiring  which  by  its  terms  proposes 
to  violate  that  act,  is  equally  invalid  whether  made  by  the 
parent  or  by  the  child. 

We  conclude,  therefore,  that  the  common  law  right  of  ac- 
tion of  the  plaintiflE  arising  out  of  the  facts  set  out  in  hi^ 
complaint  has  not  at  all  been  affected  by  the  provisions  of 
the  Workmen's  Compensation  act,  and  that,  therefore,  ,the 
judgment  under  review  mu3t  be  reversed. 

For  afftrmance — None. 

For  reversal — ^The  Chancellob,  Chief  Justice,  Garri- 
soN^,  SwAYZE,  Trenchard,  Parkeb,  Bergen,  Minturn, 
Kausch,  Black,  White,  Terhune,  Heppenheimer,  Wil- 
LiAMS,  Taylor,  Gardner,  JJ.    16. 


CHARI^iES    HETZEL,   Sb.,  APPELLANT,   v.   WASSON  PISTON 
RING  COMPANY,  RESPONDENT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

A  father  who  has  allowed  his  sod,  under  the  age  of  fourteen,  to  work 
in  a  factory  in  violation  of  the  statute  prohibiting  the  employ- 
ment of  children  under  the  age  of  fourteen  in  factories,  cannot 
recover  from  the  employer  damages  resulting  from  injuries  re- 
ceived by  the  son  which  arose  out  of  the  employment^ 


On  appeal  from  the  Hudson  Circuit  Court. 
For  the  appell^t,  Harlan  B^sson. 
For  the  respondent,  Kalisch  &  Kalisch, 
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The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  plaintiflp  in  the  present 
ease  seeks  to  recover  from  the  defendant  expenses  which  he 
was  compelled  to  pay  for  the  treatment  of  injuries  received 
by  his  son,  Charles  Hetzel,  Jr.,  while  engaged  at  work  in  the 
factory  of  the  defendant  company,  and  resulting  from  the 
negligence  of  the  defendant,  and  also  compensation  for  the 
loss  of  his  son's  services  resulting  from  the  accident.  Having 
filed  his  complaint,  counting  on  this  alleged  common  law  lia- 
bility of  the  defendant,  application  was  made  to  strike  it  out 
upon  the  ground  that  the  only  obligation  of  the  master  to 
make  compensation  for  injuries  received  by  plaintiff's  son 
was  that  declared  by  the  Workmen's  Compensation  act,  and 
that  the  right  of  recovery,  if  it  existed,  could  only  be  enforced 
by  the  proceeding  provided  by  that  act.  The  court  below, 
conceiving  this  contention  to  be  well  founded,  struck  out  the 
complaint,  and  directed  the  entr}*  of  judgment  for  the  de- 
fendant. 

We  think  the  ground  upon  which  the  judicial  action  com- 
plained of  was  based  is  untenable.  The  reasons  for  this  con- 
clusion are  set  out  at  length  in  an  opinion  promulgated  by  us 
at  the  present  term  in  the  case  of  Charles  Hetzel^  Jr.,  against 
the  same  defendant. 

The  judgment,  however,  can  and  should  be  sustained  upon 
another  ground.  Chapter  64  of  the  laws  of  1904  (Pamph, 
L,,  p,  152),  the  object  of  which  is  to  regulate  the  age,  em- 
ployment, safety,  &c.,  of  employes  and  operatives  in  factories 
where  the  manufacture  of  goods  of  any  kind  is  carried  on, 
declares  in  its  first  section  that  "No  child  under  the  age  of 
fourteei^  years  shall  be  employed,  allowed  or  permitted  to 
work  in  any  factory,  workshop,  mill  or  place  where  the  manu- 
facture of  goods  of  any  kind  is  carried  on ;  any  corporation, 
firm,  individual,  parent  or  custodian  of  any  child  who  shall 
violate  any  of  the  provisions  of  this  act  shall  be  liable  to  a 
penalty  of  fifty  dollars  for  each  offence."  It  appears  in  the 
plaintiff's  complaint  that  his  son  was  injured  while  at  work 
in  the  defendant's  factory;  that  this  factory  was  devoted  to 
the  manufacture  of  piston  rings,  and  other  metallic  articles, 
and  that  the  boy  was  thirteen  years  of  age  at  the  time  when 
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he  received  his  injury.  It  is  apparent,  therefore,  that  in 
setting  this  boy  to  work  in  the  defendant's  factory  there  was 
a  deliberate  violation  of  the  provisions  of  the  act  of  1914,  the 
purpose  of  which  was  to  protect  just  such  little  ones  from 
injuries  which  might  result  from  their  entire  inability  to 
appreciate  the  dangerous  conditions  under  which  they  were 
working.  The  statute  not  only  prohibits  the  factory  owner 
from  employing  children  under  the  specified  age,  but  it  pro- 
hibits the  parent  or  custodian  of  the  child  from  allowing  or 
permitting  the  child  to  work  in  such  a  place.  It  does  not 
appear  for  how  long  a  time  this  little  boy  was  engaged  at 
work  in  the  defendant's  factory  before  the  injuries  were  re- 
ceived by  him  which  are  made  the  foundation  of  this  suit, 
but  it  can  hardly  be' supposed  that  he  was  engaged  at  work 
there  without  the  knowledge  and  consent  of  his  father.  More- 
over, as  a  rule  of  pleading,  it  is  to  be  presumed  to  the  con- 
trary, that  is,  that  he  was  there  with  such  knowledge  and  per- 
mission, for  in  order  to  entitle  him  to  recover  in  the  present 
action,  the  burden  rests  upon  the  father  to  show  that  the 
injury  which  came  to  his  son  was  not  to  any  extent  the  result 
of  any  violation  of  law  on  his  part,  and  his  failure  to  negative 
in  his  complaint  the  fact  that  he  was  a  consenting  party  to 
his  son's  employment  requires  the  fact  to  be  concluded  against 
him. 

The  injury  of  the  plaintiflp's  son  is  the  direct  result  of  the 
joint  violation  of  the  act  of  1904  by  the  defendant  and  the 
plaintiff,  and  the  stripping  of  the  child  of  that  protection 
which  the  legislature  by  that  statute  declared  he  should  have. 

The  plaintiff  can  take  nothing  by  way  of  compensation  for 
a  loss  which  has  come  to  him  as  the  direct  result  of  his  own 
violation  of  law,  and  for  this  reason  the  judgment  under  re- 
view should  be  aflSrmed. 

For  affbrnumce — ^The  Chancellor,  Chief  Justice,  Gar- 
bison,  SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Terhune,  Heppenheimer,  Wil- 
liams, Taylor,  Gardner,  JJ.    16. 


For  reversal — None. 
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SOCIETY  FOR  ESTABLISHING   USEFUL  MANUFACTURES, 
RESPONDENT,  v.  CITY  OF  PATERSON,  APPELLANT. 

Argued  March  14,  1916— Decided  July  6,  1916. 

1.  The  taxes  required  to  be  raised  by  the  General  School  law  for  the 
support  of  the  free  public  schools  of  the  state  are  state  taxes 
levied  for  the  use  of  the  state. 

2.  Property  acquired  by  the  Society  for  Establishing  Useful  Manu- 
factures under  an  act  entitled  "An  act  to  develop  and  improve 
the  water  power  of  the  Passaic  river"  {Pamph,  L,  1868,  p.  545), 
is  not  exempt  from  local  taxation  under  the  provisions  of  the 
society's  charter.    Pai.  L.,  p.  104. 


On  appeal  from  the  judgment  of  the^  Supreme  Court,  whose 
opinion  is  reported  in  88  N.  J.  L.  123.  * 

For  the  appellant,  Edward  F.  Merrey  and  Francis  Scott 

For  the  respondent,  John  B,  Humphreys. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  question  presented  for 
determination  by  these  proceedings  is  the  validity  of  certain 
taxes,  assessed  upon  real  estate  of  the  Society  for  Establish- 
ing Useful  Manufactures,  for  the  year  1914,  by  the  taxing; 
officials  of  the  city  of  Paterson.  These  taxes  were  laid,  partly 
for  city  purposes,  partly  for  county  purposes  and  partly  for 
the  support  of  the  public  schools  of  the  state.  The  society 
claims  that  it  is  exempt  from  all  such  taxation  by  the  pro- 
visions of  its  charter;  the  Supreme  Court  upheld  this  con- 
tention, and  the  city  has  appealed. 

The  fourth  section  of  the  society's  charter,  which  was 
granted  in  1791  (Pat.  L.,  p,  104),  provides  that  the  real  and 
personal  property  of  the  society  shall  be  free  and  exempt  from 
all  taxes,  charges  and  impositions,  whether  for  state  or  county 
uses,  or  for  any  other  use  whatsoever;   with  a  proviso  that 
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the  said  exemption  "as  touching  the  lands,  tenements  and 
hereditaments  of  the  said  society  ghall  continue  in  force  for 
the  term  of  ten  years  only,  after  which  term  it  shall  be  law- 
ful to  lay  such  taxes  for  the  use  of  the  state  upon  the  said* 
lands,  tenements  and  hereditaments  as  shall  be  laid  upon 
other  lands,  tenements  and  hereditaments  of  like  value,  nature 
or  description/^ 

So  far  as  the  taxes  under  consideration  were  imposed  for 
city  and  county  purposes,  we  concur  in  the  determination  of 
the  Supreme  Court  that  they  were  laid  in  violation  of  the 
provision  of  the  society's  charter  just  quoted,  except  as  is 
hereinafter  indicated ;  and  we  have  nothing  to  add  by  way  of 
reasoning  to  the  exposition  of  this  charter  provision  by  that 
court  in  the  opinion  promulgated  by  it.  We  disagree,  how- 
ever, with  the  conclusion  expressed  by  it  that  the  state  school 
tax  is  assessed  for  local,  and  not  for  state  uses,  and  is,  there- 
fore, not  within  the  proviso  of  the  exemption  clause  of  the 
charter. 

For  the  purposes  of  this  case  (regardless  of  what,  in  fact, 
the  situation  was)  it  may  be  conceded  that  prior  to  the  amend- 
ments of  the  state  constitution  in  1875,  the  establishing  and 
maintaining  of  free  public  schools  were  matters  of  local, 
rather  than  state,  concern;  that  is,  were  left  to  the 'deter- 
mination of  the  governing  bodies  of  the  several  political  sub- 
divisions of  the  state.  By  those  amendments,  however,  the 
people  declared,  among  other  things,  that  thereafter  the 
legislature  should  "provide  for  the  maintenance  and  support 
of  a  thorough  and  efficient  system  of  free  public  schools  for 
the  instruction  of  all  the  children  in  this  state  between  the 
ages  of  five  and  eighteen  years."  Const,,  art.  4,  §  7,  ^  6.  Pur- 
suant to  that  mandate  the  legislature  enacted  a  general  school 
law  operative  throughout  the  length  and  breadth  of  the  state 
which  has  ever  since,  with  various  amendments  and  revisions, 
been  in  force.  For  the  purpose  of  maintaining  these  free 
public  schools  ia  sum  of  money  not  less  than  $100,000  is  re- 
quired to  be  appropriated  annually  from  the  state  treasury. 
In  addition  to  this  appropriation  a  state  school  tax  is  re- 
VOL.   LXXXIX.  14 
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quired  to  be  annually  assessed  "upon  the  taxable  real  and  per- 
sonal property  in  the  state  as  exhibited  by  the  latest  abstract 
of  ratables  from  the  several  counties,  made  out  by  the  several 
boards  of  assessors,  and  filed  in  the  oflBce  of  the  state  comp- 
troller." The  amount  of  this  tax  is  fixed  by  legislative  man- 
date, and  is  such  sum  as  will  make,  when  added  to  the  annual 
state  appropriation,  a  sum  equal  to  two  and  three-quarter 
mills  on  each  dollar  of  valuation  of  the  taxable  real  and  per- 
sonal property  in  the  state.  This  tax  is  required  to  be  as- 
sessed, levied  and  collected  at  the  same  time  and  in  the  same 
manner  as  local  taxes  are,  and  is,  when  collected,  required 
by  the  statute  to  be  turned  into  the  state  treasury.  When 
the  total  amount  of  this  state  tax  is  received  by  the  state 
treasurer,  ten  per  centum  is  set  aside  as  a  reserve  fund  for 
the  purpose  of  apportionment  by  the  state  board  of  education, 
according  to  its  discretion,  among  the  several  counties  of 
the  state.  As  to  the  remaining  ninety  per  cent,  the  state 
comptroller  is  required,  upon  the  order  of  the  state  superin- 
tendent of  public  instruction,  to  remit  to  each  of  the  county 
collectors  in  the  state  a  sum  equal  to  nine-tenths  of  the  money 
contributed  by  his  county  to  this  state  school  fund.  The 
moneys  so  paid  to  the  several  county  collectors  are  to  be  re- 
ceived'and  held  in  trust  by  them,  and  paid  to  the  custodians 
of  the  school  moneys  of  the  several  school  districts  of  their 
counties,  on  the  orders  of  the  county  superintendent  of 
schools.    Comp,  Stat.,  p.  4780-4782. 

The  argument  is  that  this  legislative  scheme  of  taxation 
exhibits  a  purpose  to  raise  moneys,  not  (in  the  language  of 
the  society's  charter)  "for  the  use  of  the  state,"  but  for  the 
use  of  the  several  school  districts  of  the  state ;  and  that  such 
a  use  is  purely  local.  This  argument  is  rested  principally 
upon  two  features  of  the  taxing  scheme — first,  the  method 
by  which  the  tax  is  assessed  and  collected ;  second,  the  return 
of  ninety  per  cent,  of  it  to  the  various  coimties  from  which 
it  was  received. 

In  our  opinion  the  method  of  assessment  and  collection 
throws  no  light  upon  the  character  of  this  tax.    Up  to  the 
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time  of  the  enactment  of  the  ^'Act  for  the  taxation  of  railroad 
and  canal  property,"  in  1884,  and  of  the  "Act  to  provide 
for  the  imposition  of  state  taxes  upon  certain  corporations 
and  for  the  collection  thereof,"  passed  the  same  year,  the 
expenses  incurred  in  carrying  on  the  state  government  were 
met  largdy  by  the  imposition  of  an  annual  state  tax,  levied 
upon  all  of  the  taxable  real  and  personal  property  within 
the  territory  of  the  state.  The  machinery  by  which  that 
tax  was  assessed  and  collected  was  from  the  beginning  iden- 
tical with  that  which  is  now  used  for  the  assessment  and  col- 
lection of  the  state  school  tax.  A  tax  which  is  imposed 
directly  by  the  legislature  upon  all  the  taxable  property  of 
the  state,  the  amount  of  which  is  declared  by  that  body,  and 
the  uses  to  which  it  is  to  be  devoted  are  fixed  by  it,  is  a  state 
tax,  even  though  the  legislature  uses  the  municipal  taxing 
machinery  in  the  various  political  subdivisions  of  the  state 
for  its  assessment  and  collection.  A  local  tax  is  one  laid 
upon  property  in  the  locality,  by  the  governing  body  thereof 
for  an  amount  fixed  by  it,,  and  for  local  governmental  uses 
declared  by  it.  Bearing  in  mind  this  distinction  we  have  no 
doubt  that  the  tax  imposed  by  the  legislature  for  the  main- 
tenance and  support  of  our  system  of  free  public  schools  "for 
the  instruction  of  all  the  children  in  this  state  between  the  ages 
of  five  and  eighteen  years,"  is  a  state  and  not  a  local  tax. 

But  it  is  said  that  even  if  the  tax  be  a  state,  and  not  a 
local  one,  it  has  not  been  laid  "for  the  use  of  the  state^" 
within  the  meaning  of  that  phrase  as  used  in  the  society's 
charter.  That  is  to  say  that,  although  the  tax  is  laid  by  the 
state,  it  is  required  to  be  used  for  local  and  not  for  state  pur- 
poses. As  we  have  already  pointed  out,  the  people  of  this 
state,  by  the  amendment  to  the  constitution  which  we  have 
cited,  made  the  maintenance  and  support  of  free  public  schools 
a  matter  of  state,  instead  of  local  concern.  The  school  tax 
is  laid  for  the  purpose  of  carrying  out  this  state  system  of 
educating  our  children;  it  is  used  for  that  purpose;  and 
such  a  use,  in  our  opinion,  is  as  much  a  state  use  as  the  ap- 
propriation of  moneys  to  be  expended  in  the  support  of  the 
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*  state  government  is  an  appropriation  for  a  state  use;  the 
distribution  by  the  state  of  the  moneys  so  raised,  in  such  a 
way  as,  in  the  judgment  of  the  legislature,  would  best  sub- 
serve the  purpose  of  the  constitutional  mandate  being  a  mere 
matter  of  administration. 

We  conclude,  therefore,  that  so  much  of  the  tax  under  re- 
view as  was  assessed  for  the  support  of  the  free  public  schools 
of*  the  state,  is  a  valid  obligation  which  the  Society  for  Estab- 
lishing Useful  Manufactures  must  discharge. 

The  tax  laid  for  county  and  municipal  purposes,  was  not, 
in  our  opinion,  altogether  invalid.  In  1868  the  legislature 
of  this  state  passed  an  act  entitled  "An  act  to  develop  and 
improve  the  water  power  of  the  Passaic  river."  Pamph*  L. 
1868,  p.  545.  The  preamble  to  that  act  is  as  follows: 
'^Whereas  the  Society  for  Establishing  Useful  Manufactures, 
a  company  incorporated  by  the  legislature  of  this  state,  in 
order  more  eflPectually  to  carry  into  effect  the  objects  of  their 
incorporation  desire  to  develop,  increase  and  improve  the 
water  power  of  the  Passaic  river,  and  by  that  means  extend  and 
increase  manufacturing  establishments  in  the  county  of  Pas- 
saic, and  it  appearing  that  the  public  good  would  be  pro-i 
moted  thereby;  therefore  be  it  enacted,"  &c.  The  body  of 
the  act  empowered  the  society  to  develop,  increase  and  im- 
prove the  water  power  of  the  river  above  the  Great  falls,  and 
to  create  ponds  or  reservoirs  of  water  therein,  and  in  other 
streams  in  the  county  to  be  used  therewith ;  and  to  that  end 
erect  dams,  and  raise  and  increase  the  height  of  any  dams 
theretofore  erected  in  the  river  to  such  height  as  they  might 
deem  necessary  for  the  purposes  authorized  "by  this  act." 
The  statute  also  authorized  the  society  to  acquire,  by  pur- 
chase or  condemnation,  all  lands  which  would  be  flooded  by 
the  exercise  of  the  powers  just  referred  to,  and  then  declared 
(in  section  6)  that  "all  real  and  personal  property  of  said 
society  acquired  under  this  act  shall  be  subject  to  taxation 
in  the  same  manner  as  other  real  and  personal  property  in 
the  city  of  Paterson  is  subject  thereto." 
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It  would  appear,  from  the  briefs  of  the  counBel  both  of 
the  state  and  of  the  society,  that  some  of  the  property  upon 
which  the  taxes  in  dispute  were  assessed  was  acquired  by  the 
society  under  the  powers  conferred  upon  it  by  the  act  just 
refeirred  to.  The  contention  of  the  society  is  that  this  prop- 
erty is  not  taken  out  of  the  exemption  clause  of  the  original 
charter  by  force  of  the  tax  provision  of  the  later  statute,  for 
the  reason  that  it  was  acquired  by  purchase;  and  that  the 
legislature  did  not  intend  that  property  acquired  pursuant 
to  the  grant  of  1868  should  be  taxable,  unless  it  was  acquired 
by  the  exercise  of  the  power  of  eminent  domain.  We  aJe 
told  that  this  is  a  reasonable  construction  of  the  later  statute, 
because  (so  counsel  states)  the  society  could  have  acquired 
this  property  under  its  original  grant,  except  for  the  fact 
that  its  charter  did  not  confer  upon  it  the  power  of  con- 
demnation. But  this  statement  is  based  upon  a  misappre- 
hension of  fact;  for  the  seventeenth  section  of  the  company's 
charter  confers  that  power  in  express  terms,  although  the  lan- 
guage used  in  conferring  it  is  very  different  from  that  which 
has  been  adopted  for  the  purpose  in  later  days.  It  appears 
from  the  proofs  in  the  cause  that  some  of  the  property  upon 
which  this  tax  was  levied  was  attempted  to  be  acquired  by 
the  society  prior  to  the  enactment  of  the  statute  of  1868, 
but  that  the  attempt  was  unsuccessful  for  assumed  lack  of 
power  on  the  part  of  the  society  to  compel  the  owners  to 
part  with  it.  It  further  appears  that  it  was  acquired  almost! 
immediately  afterwards  by  purchase,  because  the  owners  real- 
ized that  by  this  legislation  they  must  part  with  it  to  the 
society  either  by  contract  with  it,  or  through  the  exercise  of 
the  power  of  condemnation.  This  property,  we  think,  is  sub- 
ject to  local  as  well  as  to  state  taxes.  Whether  the  rights  and 
powers  thus  granted  to  the  society  were  in  fact  necessary  to 
enable  it  to  acquire  this  property  is  immaterial.  It  was  so 
considered  both  by  the  state  and  the  society;  and  the  latter 
cannot  use  the  grant  for  the  purpose  of  such  acquisition,  and 
then  repudiate  the  condition  attached  to  it. 
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How  much  of  the  property  is  within  the  taxing  district 
of  the  city  of  Paterson,  and  what  ita  value  is,  are  mattera 
which  are  not  before  us.  They  have  not  yet  been  determined 
by  the  Supreme  Court,  and  must  be  settled  in  the  first  in- 
stance by  that  tribunal.  Sisters  of  Charity  of  St,  Elizabeth 
V.  Cory,  Collector,  73  N,  J.  L.  699. 

The  judgment  under  review  will  be  reversed,  and  the  record 
remitted  to  the  Supreme  Court  for  the  purpose  of  having 
there  determined  what  proportion  of  the  whole  amount  of 
the  tax  under  review  was  assessed  and  collected  for  the  sup- 
port of  the  free  public  schools  of  the  state;  and  how  much 
of  it  was  assessed  upon  property  acquired  by  the  society 
under  the  powers  conferred  upon  it  by  the  act  of  1868,  and 
the  value  of  that  property. 

For  affirmance — None. 

For  reversal — The  Chancellor^  Chief  Justice,  Swayze, 
Trenchard,  Bergen,  Black,  White,  Terhune,  Williams, 
Taylor,  Gardner,  J  J.    11. 


THE   STATE,   DEFENDANT  IN   ERROR,  v.   JAMES   BAVIER 
ET  AL.,  PLAINTIFFS   IN  ERROR. 

Argued  March  8,  1916— Decided  June  19,  1916. 

Where  defendants,  who  had  been  sworn  in  as  deputy  sherififs  to  pro- 
tect a  manufacturing  plant  daring  a  strike  of  its  employes,  were 
on  trial  for  the  killing  of  a  man  during  an  altercation  with  a 
mob  of  strikers,  it  was  error  to  exclude  testimony  of  previous 
rioting  and  disorder  among  the  strikers  which  had  been  con- 
tinuous for  some  time  previous  to  the  shooting,  since  such  evi- 
dence would  tend  to  show  that  the  deputies  believed  that  some 
of  the  employes,  whom  it  was  their  duty  to  protect,  were  in 
danger  of  attack,  and  also  since  such  evidence  would  have  a 
bearing  on  the  contention  that  the  mob,  and  not  the  deputies, 
were  the  real  aggressors  and  that  the  deputies  acted  in  self- 
defence. 
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On  eiTor  to  the  Supreme  Court. 

For  the  plaintiffs  in  error,  Joseph  8.  Strieker,  George  W. 
0.  McCarter  and  Robert  H.  McCarter. 

For  the  state,  Jahn  W.  Wescott,  attorney-general,  and 
Herbert  Boggs,  assistant  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  plaintiffs  in  error,  defend- 
ants below,  together,  with  sixteen  other  persons,  were  indicted 
by  the  grand  jury  of  Middlesex  county  for  the  crime  of  mur- 
der committed  upon  the  body  of  one  Alesandro  Tessitore.  The 
indictment  having  been  removed  by  certiorari  to  the  Supreme 
Court,  application  was  there  made  by  the  state  for  a  severance, 
with  the  result  that  the  plaintiffs  in  error  (nine  in  number), 
together  with  one  Smith,  were  ordered  to  be  tried  separately 
from  the  other  fifteen  persons  named  in  the  indictment.  The 
trial  resulted  in  the  acquittal  of  Smith,  and  the  conviction 
of  the  plaintiffs  in  error  of  the  crime  of  manslaughtei . 

Xninerous  grounds  of  reversal  are  urged  before  us.  Some 
of  them  are  directed  at  rulings  of  the  court  in  disposing  of 
challenges  to  certain  persons  who  were  drawn  during  the 
impaneling  of  the  jury.  Others  are  directed  at  rulings  during 
the  trial  upon  matters  of  evidence,  and  still  others  are  directed 
at  the  charge  to  the  jury. 

The  first  contention  made  with  relation  to  the  drawing  of 
the  jury  is  that  the  court  improperly  restricted  the  defendants 
collectively  to  five  peremptory  challenges,  whereas  counsel 
assert,  the  law  entitled  each  of  the  defendants  to  that  number. 
The  question  raised  by  this  contention  is  purely  academic,  so 
far  as  this  case  is  concerned.  Before  the  drawing  of  the 
jury  was  begun,  counsel  requested  the  trial  court  to  state 
whether,  under  the  law,  each  defendant  was  entitled  to  five 
peremptory  challenges,  or  whether  they  were  entitled  to  that 
number  collectively,  to  which  the  court  replied  that  if  the 
occasion  should  arise  he  would  rule  that  the  defendants  were 
entitled  to  but  five  challenges  collectively.    The  necessity  for 
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any  ruling  upon  this  matter,  however,  did  not  arise,  for  only 
two  peremptory  challenges  were  interposed  on  behalf  of  the 
defendants,  or  any  of  them,  leaving  three  unused,  even  under 
the  view  expressed  by  the  court  when  the  jury  box  was  filled. 

The  only  other  contention  with  relation  to  the  impaneling 
of  the  jury  is  that  the  court  wrongly  excluded  certain  chal- 
lenges for  cause  interposed  against  persons  whose  names  were 
drawn  from  the  panel.  It  is  unnecessary  to  deal  with  these 
challenges  seriatitn;  it  is  enough  to  say  that  in  no  case  was 
the  challenge  rested  upon  a  ground  which  would  disqualify 
the  juror  from  service.  The  overruling  of  each  of  these 
challenges,  therefore,  was  entirely  proper. 

The  next  contention  is  that  the  defendants  did  not  have  a 
fair  trial.  This  contention  is  based  upon  the  following  situa- 
tion. During  the  giving  of  the  testimony  of  Bavier,  certain 
of  the  jurors  in  the  early  part  of  his  examination,  declared 
that  they  had  not  heard  more  than  half  of  what  he  said,  and 
others  said  tliat  they  had  not  heard  the  last  part  of  his  tes- 
timony. Thereupon,  apparently  without  any  instruction  from 
the  court,  the  stenographer  proceeded  to  read  the  last  two 
questions  and  answers.  It  is  said  that  it  was  the  duty  of 
the  court  to  direct  the  whole  of  the  witness'  testimony  to  be 
read.  But  neither  counsel  for  the  plaintiffs  in  error,  nor  any 
member  of  the  jury,  requested  that  this  should  be  done,  or 
that  any  more  of  it  should  be  read  than  has  been  indicated. 
We  fail  to  see  in  this  occurrence  anything  injurious  to  the 
defendants  or  prejudicial  to  their  rights.  The  trial  court  had 
a  right  to  assume,  in  the  absence  of  any  declaration  to  the 
contrary,  that  both  the  complaining  jurors  and  counsel  for 
the  defendants  were  satisfied  with  the  reading  of  that  part  of 
the  testimony  which  has  just  been  mentioned,  and  did  not 
desire  the  reading  of  any  further  portions  thereof.  If  counsel 
considered  that  there  should  be  a  further  reading,  he  should 
have  applied  to  the  court  to  direct  that  this  course  should 
be  pursued.  Failing  to  do  so  his  clients  cannot  now  complain 
of  non-action  on  the  part  of  the  court. 

The  principal  ruling  upon  evidence  which  is  complained 
of  was  the  exclusion  of  testimony  relating  to  the  conduct  of 
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a  body  of  men,  of  whom  the  person  who  was  killed  was  one, 
anterior  to  the  day  of  the  homicide.  In  order  to  appreciate 
the  force  of  the  contention  a  brief  recital  of  the  facts  is  neces- 
sary. 

The  Williams  &  Clark  Fertilizer  Company  operated  a  plant 
located   oh  the  Kill-von-KuU   at   a  place  called   Roosevelt 
in  Union  county.    The  Liebig  Manufacturing  Company  car- 
ried on  a  similar  business  at  a  point  about  a  mile  and  a  half 
distant.     Both  of  these  concerns  were  owned  and  controlled 
by  the  American  Agricultural  Chemical  Company.    Some  two 
weeks  prior  to  the  occurrence  of  the  homicide  the  great  body 
of  the  employes  of  these  two  concerns  declared  a  strike  against 
their  employers.     For  the  protection  of  their  property,  and 
those  who  remained  in  their  employ  against  the  strikers,  the 
two  companies  thereupon  employed  the  defendants,  and  some 
thirty  odd  other  men  as  guards.     All  of  these  men  were 
sworn  in  by  the  sheriff  of  Union  county  as  special  deputies. 
On  the  19th  of  January,  1915,  this  being  the  day  when  the 
homicide  occurred,  the  strikers,  some  two  or  three  hundred  in 
number,  or  a  mob  of  men  who  were  supposed  to  be  the  strikers, 
armed  with  clubs,  stones  and  some  fire  arms,  visited  the  Liebig 
plant  and  held  up  a  train  in  front  of  the  factory  which  was 
supposed  to  have  employes  of  that  company  upon  it.    Shortly 
afterwards,  this  mob  started  in  the  direction  of  the  Williams 
&  Clark  plant,  that  being  the  place  where  the  defendants  and 
their  associates  had  been  stationed.    When  the  mob  reached 
a  point  in  plain  sight  of  the  Williams  &  Clark  factory  they 
held  up  another  train,  with  the  apparent  purpose  of  seeing 
whether  any  men  who  still  remained  in  the  service  of  the 
latter  company,  or  any  strike  breakers,  were  on  board  of  it. 
The  defendants  and  some  of  their  associates  thereupon  left 
the  Williams  &  Clark  factory  and  went  toward  the  railroad. 
An  alternation  then  ensued  in  which  a  number  of  shots  were 
fired  by  the  deputies,  and  Tessitore  and  one  Kalman  Batyi 
were  killed.    The  claim  of  the  state  was  that  this  fering  was 
not  only  without  any  legal  justification,  but  was  purely  wan- 
ton.     The  defendants,  on  the  other  hand,  contended  among 
other  things,  that  the  killing  occurred  in  the  resisting  of  an 
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assault 'made  upon  the  deputies  by  the  mob,  and  was  done 
in  self-defence.  The  purpose  of  the  excluded  testimony  was 
to  show  that  to  the  knowledge  of  the  defendants,  almost  from 
the  time  of  the  institution  of  the  strike  there  had  been  more 
or  less  disorder  among  the  strikers  as  a  body;  that  they  had 
held  up  trains  previously;  had  frequently  surrounded  the 
plant,  both  of  the  Liebig  Company  and  Williams  &  Clark; 
had  thrown  stones  and  broken  windows  there;  that  they  had 
charged  the  gate  of  the  latter  plant,  entered  by  force  and 
taken  out  employes  who  were  working  during  the  strike,  and 
that  during  all  that  period  there  was  a  state  of  continuous 
disorder  by  the  strikers  against  these  two  plants. 

It  seems  to  us  that  this  evidence  was  both  competent  and 
material  upon  the  question  whether  these  defendants  had  rea- 
sonable cause  to  believe  that  in  performing  what  they  con- 
ceived to  be  their  duty  in  going  out  toward  the  railroad  tracks 
for  the  apparent  purpose  of  protecting  employes  of  the  Wil- 
liams &  Clark  Company  if  any  should  happen  to  be  on  the 
train,  they  were  in  great  danger  of  being  assaulted  and  in- 
jured by  the  members  of  this  disorderly  body  of  men.  It  was 
also  competent  and  material  as  tending  to  support  the  claim 
of  the  defendant  that  the  mob,  and  not  the  deputies,  were 
the  aggressors,  and  that  what  was  done  by  the  deputies  was 
done  in  self-defence.  The  purpose  of  the  offer  was,  not  to 
prove  mere  isolated  acts  upon  the  part  of  the  body  of  strikers, 
but  a  continuous  course  of  conduct  from  which  the  jury  might 
properly  find  that  the  state  of  mind  of  the  members  of  the 
body  of  strikers  which  had  been  exhibited  by  their  conduct  in 
earlier  days  of  the  strike,  still  persisted  at  the  time  of  the 
occurrence  which  led  to  the  shooting  of  Tessitore.  The  ex- 
clusion of  this  testimony  being  palpably  injurious  to  the  de- 
fendants compels  a  reversal  of  the  judgment  of  conviction. 

As  the  case  must  go  back  for  a  retrial  for  the  reason  just 
stated,  we  deem  it  proper  to  say  that  we  have  examined  the 
various  reasons  for  reversal  which  are  directed  at  the  charge 
to  the  jury,  and  that  we  find  nothing  in  them  which  would 
justify  a  reversal.    The  instruction  with  relation  to  the  law 
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of  self-defence  was  accurate  in  its  application  to  the  case  in 
hand.  The  instruction  that  all  of  the  defendants  could  be 
held  guilty,  although  it  was  impossible  to  identify  the  man 
who  actually  fired  the  fatal  shot,  was  not  erroneous,  but  should 
have  been  qualified  by  the  proviso  that  the  unlawful  act  in 
which, the  defendants  with  others  were  engaged  was  one  of 
which  the  crime  charged  against  the  defendants  was  a  natural 
or  pTobable  consequence.  The  requests  to  charge,  except  so 
far  as  they  were  in  fact  charged,  were  properly  refused. 
The  judgment  imder  review  will  be  reversed. 

For  affirmance — ^Black,  J.    1, 

For  reversal — ^The  Chancellor,  Chief  Justice,  Garri- 
son, SwAYZE,  Trenchard,  Parker,  Minthjrn,  Kalisch, 
White,  Heppenheimer,  Williams,  Taylor,  Gardner,  JJ. 
13. 


EDGAR    L.  TROTH,  RESPONDENT,   v.  MILLVILLE  BOTTLE 
WORKS,  APPELLANT. 

Submitted  March  27,  1910— Decided  June  19,  1916. 

1.  The  supplement  to  the  Workmen's  Compensation  act  {Pamph, 
L.  1911,  p.  762),  providing  that  every  contract  of  hiring  then  in 
operation  shall  be  presumed  to  continue  subject  to  the  provisions 
of  section  2  of  the  original  compensation  act  unless  either  party 
shall,  prior  to  an  accident,  in  Writing,  notify  the  other  party  to 
such  contract  that  the  provisions  of  section  2  are  not  to  apply, 
simply  permits  the  parties  to  the  contract  to  alter  its  terms  and 
provisions,  and  provides  a  rule  of  evidence  as  to  what  shall  be 
proof  of  the  altering  of  such  contract  by  mutual  consent.  The 
legislature  has  not,  by  this  statute,  impaired  the  obligation  of 
the  master  and  that  of  the  servant  arising  out  of  the  original 
contract  of  hiring. 

2-  Actual  knowledge  by,  or  formal  notice  to  an  authorized  agent  of, 
a  corporation  is  sufficient  notice  under  paragraph  15  of  the 
Workmen's  Compensation  act.    Pamph,  L,  1911,  p.  134. 
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On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  86  N,  J,  L,  558. 

For  the  appellant,  Louis  H.  Miller. 

For  the  respondent,  Wescott  &  Weaver, 

The  opinion  of  the  court  was  delivered  by 

GuMMBRE,  Chief  Justice.  The  present  action  was  insti- 
tuted in  the  Court  of  Common  Pleas  of  Cumberland  county 
imder  the  Workmen's  Compensation  act  of  1911.  Pamph.  L,, 
p,  134.  ^The  plaintiff  was  a  minor  engaged  in  the  service  of 
the  defendant  company,  and  was  injured  by  being  struck  in 
the  eye  with  the  handle  of  a  mold-making  machine  which  he 
was  operating  at  the  time  of  the  injury.  The  trial  court 
held  that  he  was  entitled  to  the  benefits  of  the  statute,  and 
awarded  him  compensation  accordingly.  Upon  review  by  the 
Supreme  Court  the  award  was  affirmed,  and  from  the  judg-  * 
ment  of  affirmance  the  present  appeal  is  taken. 

The  first  contention  made  before  us  is  that  the  case  is  not 
within  the  statute,  for  the  reason  that  the  defendant  company 
had  refused  to  accept  its  provisions,  and  had  notified  the 
plaintiff  and  his  parent  (by  whom  the  minor's  contract  was 
made)  of  such  refusal,  before  the  happening  of  the  accident. 
Upon  this  point  we  concur  in  the  conclusion  reached  by  the 
Supreme  Court  and  in  the  reasoning  upon  which  it  is  based. 

It  is  further  contended  that  the  supplement  to  the  Work- 
men's Compensation  act,  approved  May  2d,  1911  {Pamph,  L., 
p,  762),  is  unconstitutional,  so  far  as  it  applies  to  the  present 
case,  for  the  reason  that  the  contract  of  hiring  was  entered 
into  before  the  enactment  of  the  original  statute,  and  that  its 
obligations  are  impaired  thereby.  Section  2  of  the  original 
act  provided  that  the  parties  to  a  contract  of  employment 
might  agree  between  themselves  that  the  scheme  provided  by 
that  section  should  become  a  provision  of  their  contract,  and 
should  then  be  the  sole  measure  of  the  obligation  of  the  em- 
ployer  for   injuries   received   by   the   employe   by   accident 
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arising  out  of  and  in  the  course  of  the  employment,  and  the 
sole  measure  of  the  compensation  to  which  the  employe 
should  be  entitled  for  injuries  so  received.  It  further  pro- 
vided that  in  all  contracts  of  employment  made  after  the 
statute  went  into  effect,  it  should  be  presumed  that  the  parties 
to  it  had  accepted  the  provisions  of  the  section,  and  had  agreed 
to  be  bound  thereby,  unless  there  should  be  a  written  notice 
given  by  one  of  the  parties  to  the  other,  prior  to  any  accident, 
that  such  provisions  were  not  intended  to  apply.  The  sup- 
plement now  attacked,  so  far  as  it  affects  the  present  case, 
declares  that  "every  contract  of  hiring  now  in  operation  shall, 
after  this  act  takes  effect,  be  presumed  to  continue  subject  to 
the  provisions  of  section  2  of  the  act  to  which  this  is  a  sup- 
plement, unless  either,  party  shall,  prior  to  accident,  in  writing 
notify  the  other  party  to  such  contract  that  the  provisions  of 
section  2  are  not  intended  to  apply." 

In  the  case  of  Seacton  v.  Newark  District  Telegraph  Co.,  86 
N.  J.  L.  701,  we  had  occasion  to  consider  the  effect  of  this 
supplement  upon  a  contract  of  hiring  entered  into  after  its 
enactment,  but  prior  to  the  date  upon  which  it  went  into 
effect,  and  held  that  it  violated  no  constitutional  rights  of  the 
parties  to  that  contract;  adopting  the  view  of  Mr.  Justice 
Trenchard  in  an  opinion  delivered  in  the  Supreme  Court. 
84  N.  J.  L.  85.  The  question  now  presented  is  a  broader  one, 
and  involves  the  validity  of  the  statute  as  to  contracts  of 
employment  entered  into  prior  to  its  enactment. 

That  the  parties  to  an  existing  contract  may,  by  mutual 
consent,  modify  or  change  it  by  altering  or  excising  certain 
of  its  provisions,  or  by  adding  new  provisions  thereto — pro- 
vided the  modifications  or  changes  do  not  make  the  contract 
illegal,  or  violative  of  public  policy — is  elementary  law.  And 
this  may  be  done  orally,  even  though  the  original  contract  be 
in  writing.  Headley  v.  Cavileer,  82  N.  J.  L,  635.  Whether 
prior  to  the  enactment  of  the  Workmen's  Compensation  act, 
a  contract  of  emplo}Tnent  which  undertook  to  change  the 
common  law  obligations  of  the  master,  and  to  fix  an  arbitrary 
Sam  as  the  amount  to  be  paid  to  the  servant  as  compensation 
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in  the  event  of  his  being  injured  while  being  engaged  in  his 
master's  service,  would  have  been  opposed  to  public  policy 
need  not  now  be  considered,  for  by  that  act,  the  legislature 
has  authorized  such  changes  to  be  made  to  the  extent  therein 
specified,  and  ita  power  to  do  so  cannot  be  questioned. 

The  supplement  under  consideration  does  two  things,  and 
only  two  things.  First,  it  permits,  but  does  not  compel,  the 
parties  to  an  existing  contract  of  hiring  to  alter  its  terms  by 
eliminating  those  provisions  of  it,  either  expressed  or  implied, 
which  regulate  the  obligation  of  the  master  to  make  com- 
pensation to  the  servant  for  injuries  received  by  the  latter 
while  engaged  in  the  master's  work,  and  substituting  in  the 
place  thereof  the  measure  of  the  master's  obligation  provided 
by  the  original  act,  and  the  scheme  of  compensation  created 
thereby.  It  needs  no  argument  beyond  what  has  already  been 
stated  to  justify  such  legislative  action.  Second,  it  provides 
a  rule  of  evidence  for  determining  in  a  given  case  whether  or 
not  the  parties  to  a  contract  of  employment  which  was  entered 
into  prior  to  the  enactment  of  the  statute,  have  or  have  not 
taken  advantage  of  the  permission  granted  thereby,  and  by 
mutual  consent  altered  the  origjnal  terms  of  that  contract  by 
substituting  the  measure  of  the  master's  obligation,  and  the 
extent  of  the  servant's  right  of  recovery,  provided  by  the 
original  act.  The  rule  of  evidence  thus  provided  is  that, 
unless  one  of  the  parties  to  the  contract  shall  in  writing  notify 
the  other,  prior  to.  the  happening  of  an  accident  to  the  servant, 
of  his  unwillingness  to  have  the  contract  altered  by  reading 
into  it  the  provisions  of  section  2  of  the  original  act,  it  shall 
be  conclusively  presumed,  whenever  the  question  of  the  ser- 
vant's right  to  compensation  from  the  master  for  injuries 
received  shall  arise,  that  the  parties  to  the  contract  had,  prior 
to  the  happening  of  the  accident,  by  mutual  agreement  so 
altered  it. 

Neither  in  the  granting  of  permission  to  the  parties  to  a 
contract  of  employment  to  change  its  provisions  in  the  manner 
and  to  the  extent  indicated,  nor  in  providing  a  rule  of  evi- 
dence for  ascertaining  whether  or  not  the  provisions  of  a 
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given  contract  have  been  so  changed,  has  the  legislature  im- 
paired in  any  degree  the  obligations  either  of  the  master  or 
the  servant  arising  out  of  the  original  contract  of  hiring. 

Lastly,  it  is  contended  that  by  force  of  the  fifteenth  para- 
graph of  section  2  of  the  original  act  an  employe  is  not  enti- 
tled to  compensation  unless  the  employer  shall  have  actual 
knowledge  of  the  occurrence  of  the  injury,  or  shall  obtain  such 
knowledge  within  ninety  days  thereafter,  except  upon  proof  of 
written  notice  given  to  the  employer  by  the  employe  within 
the  ninety  day  period.  The  argument  is  that  where  the  em- 
ployer is  a  corporation  it  is  impossible  that  it  shall  have  actual 
knowledge  of  the  occurrence  of  an  injury  to  one  of  its  em- 
ployes, and  that,  therefore,  in  the  case  of  a  corporate  employer, 
it  is  under  no  obligation  to  make  compensation  unless  it  re- 
ceives the  statutory  notice. 

It  is  conceded  that  no  notice  in  writing  was  given  in  the 
present  case. 

The  question  raised  by  this  contention  has  already  received 
consideration  at  our  hands  in  the  case  of  Allen  v.  MUlville, 
88  N.  J.  L.  693,  and  was  resolved  adversely  to  the  appel- 
lant's contention.  We  see  no  reason  to  change  the  view  ex- 
pressed by  us  m  the  opinion  delivered  in  the  cited  case. 

The  judgment  under  review  will  be  affirmed. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  G^vr- 
niso^y  Swayze,  Parker,  Minturn,  Kalisch,  White,  Ter- 
HUNE,  Heppenheimer,  Williams,  Taylor,  Gardner,  JJ. 
13. 

For  reversal — None. 
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EMMA  E.  M.  GORE  ET  UX.,  APPELLANTS,  v.  DELAWARE, 
LACKAWANNA  AND  WESTERN  RAII^OAD  COMPANY, 
RESPONDENT. 

Submitted  April  5,  1916— Decided  June  19,  1916. 

Where  the  evidence  showed  that  the  plaintiff  suffered  injury  by  reason 
ot  a  combination  of  elements  creating  a  situation  calling  for  the 
exercise  of  some  care  on  the  part  of  a  carrier  for  the  safe  exit 
of  the  plaintiff  from  its  train,  and  that  the  defendant  exercised 
no  degree  of  care,  a  nonsuit  was  error.      , 


On  appeal  from  the  Supreme  Court. 

For  the  appellants,  Lum,  Tamh1yn,£  Colyer  and  Elmer 
King. 

For  the  respondent,  Frederic  B,  Scott. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  The  plaintiff  having  been  nonsuited  the 
state  of  the  case  upon  appeal  comprises  all  of  the  facts  in 
evidence  that  make  for  the  plaintiffs'  right  to  recover. 

The  facts  therefore  with  which  we  have  to  deal  are  that 
on  February  3d,  1914,  at  a  little  after  five  o'clock  p.  m.,  Mrs. 
Gore,  aged  sixty-four,  t6ok  the  defendant's  train  at  Morris- 
town  for  Orange ;  that  upon  previous  occasions  when  she  had 
made  the  same  trip  she  had  alighted  from  the  train  at  Orange 
on  the  station  platform  at  about  the  centre  of  its  length; 
that  on  the  occasion  in  question  when  the  train  made  the  stop 
for  the  Orange  station  she  stepped  out  of  the  car  in  which 
she  had  been  riding  on  to  the  car  platform  and  down  the 
steps  until  she  stood  on  the  bottom  step ;  that  she  then  took 
hold  of  the  rail  with  her  right  hand  and  reached  down  from 
the  step  with  her  left  foot  as  far  as  she  could  and  then  let- 
ting go  with  her  hand  her  foot  descended  a  long  distance  be- 
fore striking  the  rough  surface  oi  a  Belgian  block  pavement, 
whereupon  she  lost  her  balance,  pitched,  tried  to  gain  her 
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equilibrium,  but  failed  and  fell.  This  is  the  plaintiff's  ac- 
count of  her  accident  substantially  in  her  own  words. 

Additional  facts  are  that  the  train  stopped  at  a  point  where 
the  plaintiff  in  leaving  the  car  in  which  ^he  rode  alighted 
not  on  the  station  platform,  but  on  a  roadway  paved  with 
rough  Belgian  blocks;  that  the  light  was  so  dim  that  she 
could  not  see  the  surface  of  the  road;  that  there  was  no 
brakeman  to  show  a  light  or  to  assist  her  in  getting  off;  that 
she  looked  for  one  and  waited  a  few  seconds  and  then  let 
herself  down,  as  the  train  did  not  stop  long  at  the  station. 

The  discussion  whether  this  accident  was  due  to  faulty 
construction  or  to  negligence  in  operation  and  whether  the 
care  owed  by  the  defendant  was  of  a  high  d^ree  or  only 
such  as  was  reasonable,  seems  to  be  entirely  academic,  in  vie^ 
of  the  fact  that  no  degree  of  care  was  exhibited  and  that  the 
accident  was  at  least  in  part  attributable  to  matters  of  train 
operation.  The  arrangement  and  esttent  of  the  station  plat- 
form, and  the  height  of  the  car  steps  from  the  ground,  may 
be  matters  of  construction;  but  the  stopping  of  the  train 
at  one  place  rather  than  at  another,  the  providing  of  proper 
light,  the  presence  of  trainmen  to  assist  passengers  in  alight- 
ing under  certain  circumstances  or  to  warn  them  of  certain 
conditions  are  pure  matters  of  operation.  It  may  well  be  that 
as  to  no  one  of  the  elements  that  contributed  to  cause  the 
plaintiff's  accident  did  the  defendant  violate  any  direct  duty 
owing  to  her,  and  yet  it  may  also  be  true  that  the  combina- 
tion of  all  of  these  elements  created  a  situation  that  called 
for  the  exercise  of  some  care  by  the  carrier  for  the  safe  exit 
of  the  plaintiff  from  its  train. 

Such  duties  by  a  carrier  are  ofteu  in  the  alternative,  so 
that  while  no  one  duty  is  specific,  it  does  not  follow  that  they 
may  all  be  neglected  with  impunity.  Thus,  under  ordinary 
conditions,  there  is  no  direct  duty  to  assist  passengers  to 
alight,  or  to  warn  or  instruct  them,  or  to  furnish  additional 
light,  so,  also,  there  may  be  no  direct  duty  to  stop  the  train 
opposite  the  station  platform  or  to  avoid  disembarking  pas- 
g^igers  on  a  paved  roadway,  but,  notwithstanding  the  ab- 
sence of  direct  duty  as  to  each  pf  these  isolated  elements,  an 
Vol..  Lxxxrx.  15 
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alternate  or  conditional  duty  may  arise  from  their  fortuitous 
combination.  Thus  the  duty  to  warn  or  assist,  not  in  itself 
a  direct  duty,  may  arise  from  the  unusual  conditions  created 
by  the  place  of  stoppage,  not  in  itself  the  violation  of  a  direct 
duty. 

This,  it  seems  to  us,  is  the  situation  presented  by  the  plaint- 
iff's testimony  from  which  a  jury  might  infer  an  invitation  to 
leave  the  train  under  conditions  that  placed  upW  the  defend- 
ant the  duty  of  using  such  care  as  arose  out  of  such  condi- 
tions and  was  commensurate  with  the  danger  to  be  reasonably 
apprehended  therefrom. 

It  was  error  therefore  to  nonsuit  the  plaintiff. 

The  judgment  of  nonsuit  is  reversed  and  a  venire  de  novo 
awarded. 

For  afflrmance~N one.^ 

For  reversal — The  Chancellor,  Chief  Justice,  Gakri- 
sox,  SwAYZE,  Thenchakd,  Parker,  Bergen,  Minturn, 
Kaltsch,  Black,  Terhune,  Heppenheimer,  Williams, 
Taylor,  Gardner,  JJ.    15. 


HELEN  MINGOES,  ADMINISTRATRIX,  APPELLANT,  v. 
CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY, 
RESPONDENT. 

Argued  March  13,  1910— Decided  June  19,  1916. 

1.  The  submission  of  testimony  on  rebuttal  of  evidence  which  re- 
lated to  plaintifiTs  main  case  is  a  matter  for  the  discretion  of  the 
trial  court. 

2.  Where  no  objection  is  made  to  a  question  asked  a  witness,  and 
the  answer  is  responsive,  the  motion  to  strike  out  part  of  the 
answer  was  properly  denied. 


On  appeal  from  thp  Hudson  Circuit  Court. 
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For  the  appellant,  Alexander  Simpson, 

For  the  respondent,  Charles  E.  Miller  {George  Holmes  on 
the  brief). 

The  opmion  of  the  court  was  delivered  by 

Gabeison,  J.  This  action  was  instituted  in  the  Circuit 
Court  to  recover  damages  under  the  Death  act.  The  negli- 
gence charged  in  the  complaint  was  in  the  blowing  of  a  loco- 
motive whistle  in  an  unreasonable  way.  There  was  a  ver- 
dict in  favor  of  the  defendant  and  from  the  judgment  entered 
thereon  this  appeal  was  taken  by  the  plaintiff. 

The  grounds  for  reversal  argued  by  appellant's  counsel  are, 
first,  that  it  was  error  to  overrule  a  hypothetical  question 
put  by  plaintiff  below  to  a  medical  witness  concerning  the 
mental  condition  of  the  defendant's  locomotive  engineer  on 
Xovember  2d,  1914,  the  day  of  the  accident.  This  testimony 
was  offered  upon  rebuttal;  it  had  reference  to  the  accident 
set  forth  in  the  complaint  and  it  was  therefore  the  duty  of 
plaintiff  to  offer  it  on  his  main  case.  The  overruling  of 
such  testimony  is  a  matter  of  discretion.  Moreover  the  com- 
plaint does  not  allege  that  the  engineer  was  an  unfit  per- 
son to  be  employed  by  the  defendant  or  charge  any  negligence 
in  that  respect.  The  fact  that  the  question  tended  to  con- 
tradict defendant's  witnesses  upon  immaterial  points  did  not 
remove  it  from  the  class  of  discretionary  rulings. 

There  was  no  error  in  the  ruling.  The  second  ground  is 
that  the  court  ruled  that  a  certain  question  was  not  objec- 
tionable as  leading.    This  also  was  a  discretionary  matter. 

The  third  ground  is  that  the  court  refused  to  strike  out 
a  part  of  an  answer  given  by  a  witness.  The  question  put 
to  the  witness  by  defendant's  counsel  was,  "While  you  were 
with  him  (the  engineer),  did  he  appear  to  you  to  be  a  bright 
or  a  dull  man?"  This  was  not  objected  to.  The  answer  of 
the  witness  was,  ^^ell,  of  course,  everybody  has  their  opinion. 
He  seemed  to  me  to  be  a  very  sure  man  in  my  eyes.  I  took 
him  for  a  model."  It  is  this  last  sentence  that  counsel  for 
the  plaintiff  moved  to  have  struck  out.    Taken  in  connection 
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with  the  question  the  answer  meant  a  model  of  brightness, 
hence  it  was  responsive,  and  even  if  not,  it  was  relevant.  The 
question' called  for  an  opinion  on  the  question  of  brightness 
and  was  not  objected  to.  There  was  no  error  in  the  denial 
of  the  motion. 

Finding  no  error  in  any  of  the  grounds  of  appeal  that  have 
been  argued,  the  judgment  of  the  court  below  is  affirmed. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  Terhune,  Heppenheimer,  Williams, 
Gardner,  JJ.    14. 

For  reversal — None. 


THE  STATE,  DEFENDANT  IN  ERROR,  v.  CHARLES  D.  MAN- 
DEVILLE, PLAINTIFF  IN  ERROR. 

Submitted  March  27,  1916~Decided  June  19, 1916. 

Section  119  of  the  Crimes  act  makes  it  a  criminal  offence  for  any  per- 
son, who  maliciously  or  without  lawful  justification  with  intent 
to  cause  or  procure  the  miscarriage  of  a  woman  pregnant  with 
child,  *'8haU  advise  her  to  take  or  swaUow  any  poison,  drug, 
medicine  or  noxious  thing/'  Held,  that  the  collocation  of  the 
four  prohibited  agencies  being  disjunctive,  an  indictment  is  suffi- 
cient which  charges  the  administering  of  a  "drug"  alone,  without 
any  allegation  of  the  administering  of  any  of  the  other  three  pro- 
hibited agencies,  to  wit,  ^'poison,  medicine  or  noxious  thing." 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  88  N.  J.  L.  418. 

For  the  plaintiff  in  error,  Frank  E,  Bradner. 

For  the  defendant  in  error,  Frederick  F,  Ouild  and  Wilbur 
A.  Mott 
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The  opinion  of  the  court  was  delivered  by 

Gabrison,  J.  The  plaintiff  in  error  was  convicted  tinder 
section  119  of  the  Crimes  act  (2  Comp.  Stat,,  p.  1784),  orig- 
inally passed  March  Ist,  1849  (p.  266),  which  reads  as 
follows : 

"Any  person  who  maliciously  or  without  lawful  justifica- 
tion, with  intent  to  cause  or  procure  the  miscarriage  of  a 
woman  then  pregnant  with  child,  shall  administer  to  her, 
prescribe  for  her,  or  advise  or  direct  her  to  take  or  swallow 
any  poison,  drug  or  medicine  or  noxious  thing;  or  who  ma- 
liciously or  without  lawful  justification,  shall  use  any  instru- 
ment or  means  whatever,  with  the  like  intent,  shall  be  guilty 
of  a  high  misdemeanor,  and  punished  accordingly;  and  if 
the  woman  or  child  die  in  consequence  thereof,  be  punished 
by  fine  not  exceeding  $5,000  or  imprisonment  at  hard  labor 
not  exceeding  fifteen  years,  or  both." 

We  concur  in  the  reasons  given  in  the  opinion  of  the  Su- 
preme. Court  sustaining  this  conviction,  excepting  as  to  the 
reason  therein  given  for  holding  that  the  indictment  charged 
a  criminal  offence  notwithstanding  that  it  did  not  allege 
that  the  drugs  advised  or  directed  to  be  taken  were  noxious. 
The  language  of  the  opinion  of  the  court  below  upon  this 
point  is  as  follows : 

**The  indictment  contains  two  counts.  The  averment  of 
the  first  is  that  the  defendant,  ^with  intent  to  cause  and  pro- 
cure the  miscarriage  of  one  Goldie  Smith,  then  pregnant  with 
child,  did  direct  the  said  Goldie  Smith  to  take  divers  drugs, 
to  wit,  ergotine,  cotton  root  extract,  oil  and  extract  of  savin, 
contained  in  divers  pills  known  as  emmenogogue  pills.'  The 
averment  6f  the  second  count  is  like  that  of  the  first,  ex- 
cept that  it  charges  the  defendant  with  advising  the  woman 
to  take  the  specified  drugs.  The  contention  in  support  of 
the  motion  to  quash  was  that  the  indictment  does  not  charge 
a  criminal  offence  in  either  count,  because  it  nowhere  alleges 
that  the  drugs  directed  or  advised  to  be  taken  were  any  of 
them,  either  separately  or  when  mingled  together,  noxious 
in  character.    If  the  indictment  had  charged  the  defendant 
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with  directing  or  advising  the  woman  to  take  a  drug,  the 
identity  of  which  was  unknown  to  the  grand  jury,  but  had 
failed  to  aver  that  the  drug  was  noxious  in  character,  the 
contention  of  counsel  for  the  defendant  would  have  been 
entirely  sound;  for  unless  the  drug  was  noxious  there  was 
no  violation  of  the  statute.  State  v.  Gediche,  43  N.  J.  L.  86. 
And  in  the  absence  of  such  an  averment  the  law  will  not  pre- 
sume that  the  drug  directed  or  advised  to  be  taken  was  of  the 
character  struck  at  by  the  statute.  But  where  the  indict- 
ment specifies  the  particular  drug  or  combination  of  drugs 
advised  to  be  taken,  the  absence  or  presence  of  an  averment 
that  it  or  they  are  of  a  noxious  nature  is  entirely  immaterial. 
If  such  be  the  fact  the  averment  is  unnecessary;  if  the  fact 
be  otherwise  the  averment  will  be  unavailing." 

Without  reference  to  the  soundness  of  the  reasoning  of 
the  court  below  upon  the  basis  assumed  by  it,  we  take  a  dif- 
ferent view  of  the  scope  of  the  statute  and  think  that  its 
language  requires  that  a  broader  meaning  and  effect  be  given 
to  it  than  that  ascribed  to  it  by  Mr.  Justice  Scudder  in  State 
V.  Gediche,  43  N.  J.  L,  86.  The  pertinent  words  of  the  stat- 
ute are  "shall  advise  or  direct  her  (a  pregnant  woman)  to 
take  or  swallow  any  poison,  drug,  medicine  or  noxious  thing." 

By  the  disjunctive  collocation  of  these  four  prohibited 
agencies  the  statute  has,  upon  familiar  principles  of  con- 
ptruction,  laid  the  foundation  of  four  distinct  criminal  of- 
fences, any  one  of  which,  if  properly  pleaded  in  the  indict- 
ment, constitutes  a  distinct  crime.  State  v.  Brand,  77  N,  J, 
L.  486 ;  State  v.  Draike,  30  Id,  422,  which  was  upon  this  very 
statute. 

The  present  indictment  is  based  upon  the  prohibited  agent 
"drug"  alone,  and  hence  need  contain  no  allegation  as  to  the 
other  three  agencies,  to  wit,  "poison,  medicine  or  noxious 
thing."  It  is  therefore  perfectly  clear  that  the  indictment 
charges  a  criminal  oflfence  as  to  the  drugs  that  were  advised 
or  directed  to  be  taken,  and  that  the  mention  of  any  of  the 
three  other  agencies  would  be  entirely  superfluous  unless 
the  pleader  intended  to  charge  an  offence  committed  in  con- 
nection with  such  other  agencies. 
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This  plain  rule  of  criminal  pleading  is  thrown  into  some 
confusion  by  the  view  expressed  obiter  by  Mr.  Justice  Scudder 
in  State  v,  Gedicke,  viz.,  that  "the  collocation  of  the  words 
in  this  statute  requires  that  the  thing  used  to  effect  the  mis- 
carriage should  be  noxious — ^that  is,  hurtful."  The  ground 
of  this  error  of  construction — and  it  was  an  error — is  made 
apparent  by  the  next  sentence  of  the  opinion  which  restates 
the  language  that  was  being  dealt  with  as  'T?he  poison,  drug, 
medicine  or  other  thing  must  be  noxious,*^  thereby  inserting 
the  word  "other,'^  which  would  justify  the  construction  put 
forth  without  giving  any  consideration  to  the  circumstance 
that  such  controlling  word  was  conspicuously  absent  from  the 
statute.  The  omission  of  the  word  "other"  from  the  statute 
was  conspicuous  because  the  English  statute  of  9  Oeo,  IV., 
c,  31,  §  13,  ijised  these  words,  "any  poison  or  other  noxiousi 
thing,"  and  it  was  upon  this  language  that  the  English  cases 
were  based,  which  were  made  prominent  by  the  opinion  de- 
livered in  State  v.  Cooper,  22  N.  J,  L.  52,  in  consequence  of 
which,  so  a  footnote  informs  \js,  the  act  of  March  1st,  1849, 
was  enacted. 

TTnder  these  circumstances  the  omission  of  the  word  "other" 
from  our  statute,  which  was  in  a  measure  founded  upon  the 
English  statute  which  contained  that  word,  renders  such 
omission  a  deliberate  act  of  legislation.  Even  without  this 
history  the  established  canons  of  construction  compel  us  to 
treat  the  words  of  the  statute  as  they  were  enacted  and  for- 
bid us  by  judicial  legislation  to  read  into  the  statute  a  word 
that  narrows  its  scope  and  gives  a  totally  different  meaning 
to  its  provisions.  This  is,  of  course,  doubly  the  case  when 
the  word  we  are  thus  asked  to  read  into  the  act  has  been  de- 
liberately left  out  of  it  by  the  legislature  in  framing  its  en- 
actment. 

Apart  from  this  error  of  Construction  the  view  expressed 
in  the  opinion  in  State  v.  Gedicke  to  the  effect  that  the  de- 
sign of  the  statute  was  to  guard  the  health  and  life  of  the 
pregnant  female,  while  true  as  far  as  it  goes,  ignores  the 
salutary  effect  of  the  statute  as  a  preventive  of  a  crime  against 
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public  morals  and  the  welfare  of  the  state,  which  is  equally 
within  its  language  and  purview.  I  am  aware  that  the  nar- 
rower view  receives  some  support  from  an  expression  in  the 
opinion  in  State  v.  Murphy,  27  N.  J,  L.  112,  where  the 
question  now  under  consideration  was  not  before  the  court. 
There  is  nothing,  however,  in  either  opinion  that  should 
prevent  us,  in  a  case  where  the  question  is  squarely  presented, 
from  giving  to  the  language  of  the  statute  all  of  the  force 
that  such  language  possesses  as  a  deterrent  not  only  of  per- 
sonal injury  to  a  class  of  citizens  of  the  state,  but  also  of  pub- 
lic injuries  to  the  entire  body  politic.  Such  latter  offence 
is  clearly  within  the  language  of  the  act,  and  would  be  equally 
injurious  to  public  morals  and  welfare  if  the  means  em- 
ployed were  entirely  innocuous  to  the  pregnant  female  or  even 
if  they  were  positively  beneficial^ to  her  well-being.  That 
the  framers  of  our  statute  had  this  in  mind  is  fairly  indi- 
cated by  the  gradations  adopted  by  the  statute  in  its  enumera- 
tion of  the  prohibited  agencies  which  passed  from  "poisons," 
which  clearly  would  be  hannful  to  the  female,  to  "drugs," 
wliich  might  not  be  so,  and  then  to  "medicines,"  which  pre- 
sumably were  not  so,  leaving  those  things  denominated  as 
"noxious"  to  have  sole  reference  to  the  female  as  in  the  Eng- 
lish statute. 

Every  consideration  therefore,  legal  or  ethical,  leads  to  this 
as  the  proper  construction  of  the  statute  on  which  the  present 
indictment  was  based. 

That  the  contrary  view  suggested  in  State  v,  Gedicke  was 
obiter  clearly  appears  from  a  reading  of  the  opinion  in  that 
case.  The  question  propounded  by  the  writer  of  the  opinion, 
and  in  connection  with  which  the  views  we  have  criticised 
were  expressed,  was  whether  it  was  error  for  the  trial  court 
to  charge  that  the  medicine,  drug  or  noxious  thing  advised 
to  be  taken  should  be  capable* of  producing  a  miscarriage. 
The  opinion  properly  held  that  this  was  not  error,  but  there 
was  nothing  in  the  decision  of  this  question  that  called  for 
the  narrow  construction  placed  upon  the  statute  or  that  called 
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for  the  expression  of  opinion  in  which,  for  the  reasons  given, 
we  find  ourselves  unable  to  concur. 

It  is  not  necessary,  therefore,  to  overrule. the  decision  in 
the  ease  cited,  bi;t  only  to  point  out  that  the  question  we  are 
deciding  was  not  decided  by  that  case. 

The  validity  of  the  present  indictment  is  sustained,  there- 
fore, directly  upon  the  language  of  the  statute  and  not  upon 
the  reasoning  of  the  Supreme  Court.  This  conclusion  also 
affects  the  reason  given  in  the  court  below  for  sustaining  the 
proof  by  the  state  that  the  administration  of  the  drugs  named 
in  the  indictment  would  tend  to  produce  a  miscarriage. 

If  this  testimony  had  been  objected  to  its  admission  would 
have  been  harmless  for  the  reason  that  under  the  statute  and 
under  this  indictment  the  conviction  could  be  sustained  if 
the  drugs  did  not  tend  to  produce  miscarriage  and  whether 
they  were  noxious  or  not.  The  testimony  was  not,  however, 
objected  to  and  the  only  judicial  action  challenged  is  the  re- 
fusal of  the  court  to  grant  a  motiop  to  strike  out  this  testi- 
•  mony  after  the  state  had  rested  its  case.  The  denial  of  this 
motion  rested  in  the  discretion  of  thfe  trial  court,  which 
in  the  present  instance  was  not  abused. 

With  the  foregoing  modifications  the  judgment  of  the  Su- 
preme Court  is  affirmed  for  the  reaspns  stated  in  the  opinion 
of  the  court. 

For  afjirmmce — The  Chancellor,  Garrison,  Trench- 
ABJ>,  Parker,  Minturn,  Kalisch,  Black,  White^  Terhune, 
Hei*i'ENTieimer,  Williams,  Taylor,  Gardner,  JJ.    13. 


For  reversal — None. 
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STATE    OF    NEW    JERSEY,    DEFENDANT    IN    ERROR,    v. 
ALONZO   WILLIAMS,   PLAINTIFF   IN   ERROR. 

Argued  March  20,  1916— Decided  June  19,  1916. 

A  verdict  by  a  trial  jury  that  the  "jury  has  agreed  to  convict  the 
defendant  guilty  of  murder  in  the  first  degree  with  recommenda- 
tion of  mercy  by  the  court,  if  the  court  will  accept,"  shows  that 
the  agreement  of  the  jury  turned  upon  a  contingency  which  con- 
tinued to  exist  when  judgment  was  pronounced,  and  the  state  of 
mind  thus  evinced  is  inconsistent  with  the  existence  of  a  verdict ; 
so  long  as  such  state  of  mind  continued  no  conviction  of  defend- 
ant had  been  reached. 


On  error  to  the  Somerset.  Oyer  and  Terminer. 

The  plaintiff  in  error,  Alonzo  Williams,  was  indicted  for 
the  murder  of  Benjamin  Wooley.  Both  men  were  convicts 
detained  in  the  state  camp  in  Somerset  county.  On  the  after- 
noon of  May  2d,  1915,  during  a  game  of  baseball  Wooley  ac- 
cused Williams  of  tripping  him  while  running  the  bases  and 
some  angry  words  were  exchanged  between  the  two  men  who 
had  previously  been  friends.  When  the  game  was  over  Wooley 
went  into  the  dormitory,  which  was  near  the  ball  ground, 
and  sat  down  on  his  bed.  Williams  also  entered  the  dormi- 
tory still  carrying  in  his  hand  the  bat  he  had  used  during  the 
game.  There  was  evidence  that  the  bats  were  customarily 
brought  in  after  the  game.  Williams  first  went  to  his  own 
bed, and  then  walked  over  to  Wooley's  bed  still  having  in  his 
hand  the  baseball  bat,  with  which,  after  a  few  angry  words, 
he  struck  Wooley  two  or  more  blows,  causing  a  fatal  fracture 
of  the  skull.  TJpon  the  trial  of  the  indictment  the  court,  while 
explaining  to  the  jury  the  nature  of  their  duties,  said,  ^They 
(the  jury)  have  nothing  to  do  with  the  imposition  of  the  sen- 
tence. They  can,  indeed,  in  certain  cases  recommend  the  pris- 
oner to  the  mercy  of  the  court;  but  first  and  foremost  and 
practically  exclusively  the  duty  of  the  jury  is  to  ascertain 
from  the  evidence  whether  the  crime  has  been  committed  and 
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whether  the  prisoner  is  guilty  of  it."  The  court  then  defined 
murder  in  the  first  and  second  degrees  and  manslaughter, 
without  again  referring  to  the  recommendation  of  mercy  hy 
the  jury.  The  statute  authorizing  juries  to  recommend  life 
imprisonment  in  lieu  of  the  death  penalty  for  murder  in 
the  first  degree  {Pamph,  L.  1916,  p.  676)  had  not  been  en- 
acted at  the  time  this  trial  took  place,  viz.,  November  8th, 
1915. 

After  the  delivery  of  the  charge  the  jury  retired  and  some 
hours  later  returned  to  the  court  room  for  lurther  instruc- 
tions. Neither  the  prosecutor  of  the  pleas  nor  counsel  for 
the  prisoner  were  on  hand  and  there  being  no  stenographer 
present  the  justice  of  the  Supreme  Court  presiding  in  the 
Oyer  and  Terminer  made  the  following  memorandum  of  what 
took  place,  which  is  returned  with  the  writ  of  error  pursuant 
to  the  one  hundred  and  thirty-sixth  section  of  the  Criminal 
Procedure  act : 

'Memoranda  of  occurrences  in  the  trial  of  the  State  v. 
Alonzo  Williams,  after  the  jury  had  been  charged  and  had 
retired  to  consider  their  verdict. 

"The  jury,  after  having  been  out  for  several  hours,  re- 
turned into  court  and  said  that  they  wished  for  further  in- 
structions; and,  upon  being  interrogated  by  the  court,  asked 
a  question  which  was  read  by  one  of  the  jurors  from  a  paper ; 
the  paper,  however,  has  not  been  preserved. 

*The  question  was  substantially  this:  How  long  a  time 
must  intervene  between  the  formation  of  an  intent  to  kill  and 
the  execution  of  that  intent,  in  order  to  give  the  killing  the 
quality  of  premeditation  and  deliberation  ? 

*To  which  the  court  replied  substantially  by  reading  to 
the  jury  certain  extracts  from  the  case  of  State  v.  Man- 
gone,  77  N,  J.  L,  544. 

"The  court  read  the  quotation  at  the  head  of  page  545  as 
an  example  of  a  charge  which  erroneously  laid  down  the  rule, 
and  then  proceeded  to  discuss  the  rule  as  laid  down  in  recent 
cases,  reading  to  the  jury  the  quotation  from  the  opinion  of 
Mr.  Justice  Garrison,  on  the  lower  part  of  page  546,  follow- 
ing that  with  the  language  of  the  Mangano  opinion,  at  the 


Digitized  by  VjOOQIC 


236    COURT  OF  ERRORS  AND  APPEALS. 

State  V.  WiUiams,  89  N.  J.  L. 

foot  of  page  546  and  on  page  54')'  as  far  as  the  word  'not  until 
after  such  premeditation  and  deliberation  have  taken  place 
does  the  act  become  willful  in  the  sense  intended  by  the 
statute.' 

**The  court  added  a  few  words  on  the  same  line  as  the  above 
quotation,  but  the  language  cannot  now  be  reproduced. 

"The  jury  then  retired. 

"At  eight  forty-five  p.  it.  the  jury  reported  that  they  had 
agreed  upon  their  verdict,  and  were  recalled  into  court.  The 
prisoner  was  pf esent,  but  not  the  prosecutor  nor  the  prisoner's 
counsel,  although  an  effort  was  made  to  secure  their  attend- 
ance. ' 

"The  jury,  upon  being  asked  by  the  clerk  if  they  had  agreed 
upon  their  verdict,  reported  that  they  had;  and  upon  being 
asked  who  should  speak  for  them,  said  Mr.  William  G.  Ker- 
shaw. 

"In  response  to  the  usual  question  from  the  clerk  Mr.  Ker- 
shaw read  from  a  written  paper,  the  following : 

"  The  jury  has  agreed  to  convict  the  defendant  guilty  of 
murder  in  the  first  degree  with  recommendation  of  mercy  by 
the  court,  if  the  court  will  accept.' 

"The  court  thereupon  informed  the  jury,  in  substance,  that 
the  statute  fixed  the  penalty  for  murder  in  the  first  degree, 
and  it  was  beyond  the  power  of  the  court  to  comply  with  any 
recommendation  to  mercy. 

"The  jury  was  not  polled. 

"A  member  of  the  jury  said  that  they  had  determined  to 
render  their  verdict  in  that  form ;  and  it  was  said  by  one  or 
more  of  the  jurors  that  the  jury  were  unable  to  agree  upon  a 
verdict  in  any  other  form. 

'The  court  stated  that  it  saw  no  objection  to  receiving  the 
verdict  with  the  above  recommendation ;  and  the  verdict  was 
taken  accordingly  and  the  jury  were  discharged." 

The  judgment  record  contains  a  verdict  in  these  words, 
"Jury  has  agreed  to  convict  the  defendant  guilty  of  murder 
in  the  first  degree  with  recommendation  of  mercy  by  the  court, 
if  the  court  will  accept,"  and  thereupon  a  judgment  of  death 
was  at  a  later  date  pronounced  by  the  court. 
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For  the  plaintiff  in  error,  William  V.  Steele, 
For  the  defendant  in  error,  Azariah  M^Beelcman. 

The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  In  a  criminal  case  the  record  or  judgment 
roll,  as  it  is  indifferently  called,  must  show  the  issue  (indict- 
ment and  plea),  the  presence  of  a  court  and  jury,  the  verdict 
rendered  by  the  jury  and  the  judgment  pronounced  thereon 
by  the  court.  Clifford  v.  Hudson,  Oyer  and  Terminer,  61  iV. 
J.  L.  493. 

Between  the  last  two  of  these  essentials,  t.  e.,  the  verdict 
and  the  judgment,  the  legal  relation  is  such  that  the  question 
whether  or  not  the  verdict  justifies  the  judgment  will  be  re- 
viewed by  an  appellate  court  upon  error  assigned  on  sucH 
record. 

In  the  present  case,  in  which  such  error  is  assigned,  it  is, 
to  say  the  least,  very  questionable  whether  the  record  shows 
any  verdict  at  all  in  the  legal  sense  of  that  term.  For  the 
verdict  is  the  definitive  answer  given  by  the  jury  to  the  court 
concerning  the  matters  of  fact  committed  to  the  jury  for  their 
deliberation  and  determination,  a  process  in  which  not  only 
must  deliberation  precede  determination,  but  in  which  so  long 
as  .the  one  continues  the  other  has  not  been  reached.  Hence 
so  long  as  the  jury  is  in  common  parlance  "agreeing  upon 
its  verdict^'  it  has  not  convicted  the  defendant  and  the  process 
of  agreeing  upon  a  verdict  continues  as  long  as  there  is  any 
uncertainty  or  contingency  as  to  the  finality  of  such  deter- 
mination. This  eminently  practical  distinction  is  illus- 
trated in  the  verdict  shown  by  the  present  record  in  which  the 
conviction  of  the  defendant  so  far  from  being  definitely  and 
unconditionally  determined  by  the  jury  is  expressly  made  to 
depend  upon  a  contingent  event  of  equivocal  import  upon 
which,  however,  the  very  agreement  of  the  jury  to  convict  the 
defendant  is  made  to  hinge.  The  state  of  mind  thus  evinced 
is  inconsistent  with  the  existence  of  a  verdict ;  hence  as  long 
as  such  state  of  mind  continues  no  conviction  of  the  defend- 
ant has  been  reached  and  it  is  imperatively  presumed  on  this 
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record  that  such  state  of  mind  continued  until  the  contrary  is 
shown.  Such  state  of  mind  therefore  continued  when  judg- 
ment was  pronounded  since  the  contrary  is  not  shown  and 
quod  nofi  apparet  non  est. 

The  state  of  mind  thus  shown  obviously  appertains  to  the 
period  when  the  jury  is  agreeing  upon  its  verdict  and  not  to 
that  period  when  a  definitive  verdict  has  been  unconditionally 
determined  upon. 

In  this  essential  particular  the  present  case  is  the  exact 
opposite  of  State  v.  Overton,  85  N.  J.  L.  287,  where  the  ver- 
dict was  guilty  of  murder  in  the  first  degree  with  a  recom- 
mendation to  the  leniency  of  the  court.  Such  a  verdict  showed 
that  deliberation  was  at  an  end  and  that  a  determination  had 
been  reached,  the  legal  effect  of  which  was  passed  up  to  the 
court.  Here,  on  the  contrary,  the  very  agreement  of  the 
jury  turned  upon  a  contingency,  which  situation,  so  far  as 
the  record  discloses,  continued  to  exist  when  judgment  was 
pronounced. 

It  is  evident  therefore  that  it  is  not  the  plaintiff  in  error 
but  the  state  who  must  invoke  the  proceedings  at  the  trial  to 
eke  out  a  record  that  is  inadequate  to  support  the  judgment. 
But  can  either  party  do  this  in  an  appellate  proceeding  in 
which,  in  the  language  of  this  court:  *^The  record  of  the 
court  below  is  always  conclusive  evidence  of  all  matters  that 
are  properly  included  in  it  and  will  prevail  over  incompatible 
statements  appearing  aliunde?  If  the  record  is  wrong  the 
remedy  is  to  have  it  amended.''  Morton  v.  Beach,  56  N,  J.  Eq, 
791. 

No  motion  to  amend  the  record  has  been  made  and  it  is  not 
perceived  how  such  a  proceeding  could  benefit  the  state, 
since  a  reading  of  the  memorandum  of  the  happenings  at  the 
trial  in  connection  with  the  record  returned  to  this  court 
shows  conclusively  that  whatever  the  court  below  may  have 
said  to  the  jury  or  the  jury  have  said  to  the  court  the  verdict 
that  had  been  reduced  to  writing  by  the  jury  and  handed  to 
the  court  was  the  one  the  court  decided  to  accept  and  that  it 
was  accordingly  taken  as  the  verdict  of  the  jury  and  as  such 
spread  upon  the  record. 
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The  amendment  of  the  record  by  the  judicial  memorandum 
retomed  with  the  writ  of  error  would  not  therefore,  in  the 
slightest  d^ree  vary  the  situation  or  overcome  the  inadequacy 
of  the  verdict  to  support  the  judgment  that  was  pronounced 
thereon. 

The  judgment  must  therefore  be  reversed  and  the  record 
remitted  to  the  Somerset  Oyer  for  a  retrial  of  the  indictment. 

For  affirmance — ^The  Chancellor,  Chief  Justice, 
SwATZE,  Terhune,  Heppenheimer,  Williams,  JJ.    6. 

For  reversal — Garrison,  Trenchard,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Taylor,  Gardner,  JJ.    9. 


ALBERT    W.    BONYNGE,    RESPONDENT,    v.    ADAM    FRANK 
ET  AL.,   defendants. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

1.  A  demurrer  to  an  information  in  the  nature  of  a  quo  warranto 
admits  the  charge  of  the  information  that  the  demurrant  intrudes 
into  and  unlawfully  holds  and  exercises  the  office,  but  where  the 
information  itself  shows  that  a  demurrant  is  entitled  to  the  office, 
the  averments  are  inconsistent  and  the  demurrant  is  entitled  to 
■judgment. 

2.  Informations  in  the  nature  of  a  91^0  warranto  under  our  statute 
are  of  three  classes:  (1)  by  the  attorney-general  without  leate 
of  the  court  at  his  own  discretion;  (2)  in  the  name  of  the 
attorney-general  by  leave  of  the  court  at  the  instance  of  any 
person  desiring  to  prosecute;  (3)  under  section  4  of  the  act 
where  the  question  is  of  usurpation  or  intrusion  into  a  municipal 
office  or  franchise,  by  a  citizen  who  believes  himself  lawfully 
entitled  to  such  office  or  franchise. 

3.  £iVen  in  the  case  of  information  in  the  nature  of  a  quo  warranto 
as  to  a  municipal  office  or  franchise,  the  title  of  the  relator  could 
not  be  put  in  issue  prior  to  1895.  Under  the  act  of  that  year 
(Comp,  Stat,,  p.  4214)  it  is  not  incumbent  on  the  relator  to  put 
his  own  title  in  issue;  but  the  defendant  is  permitted  to  do  so, 
and  the  court  will  then  determine  which  claimant,  if  either,  is 
entitled  to  the  office.  Manahan  v.  WaHs,  64  N,  J.  L.  465, 
explained. 
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In  case  of  an  information  in  the  nature  of  quo  warranto  under 
section  1  of  the  act  in  the  name  of  the  attorney-general  by  leave 
of  the  court,  any  person  desiring  to  prosecute  may  be  relator; 
he  need  not  himself  claim  the  office;  but  leave  of  the  court  will 
not  be  granted  unless  the  relator  is  acting  in  good  faith  in  vindi- 
cation of  his  own  rights  or  those  of  the  public  or  a  portion  of 
the  public 

An  inforination  in  the  nature  of  quo  warranto  will  lie  jointly 
against  several  members  of  a  board  of  trustees  of  a  cemetery 
company. 

Creditors  of  a  cemetery  company,  under  the  general  laws  relating 
to  cemeteries,  have  no  right  to  vote  at  an  election  of  trustees. 
Where  an  information  in  the  nature  of  quo  warranto  shows  that 
a  cemetery  company  had  fifteen  trustees;  that  the  terms  of  five 
only  had  expired  and  the  terms  of  ten  had  not  expired;  that 
/Nevertheless  an  attempt  had  been  made  to  elect  nine  as  successors 
of  the  fifteen,  a  judgment  of  ouster  follows  a  demurrer  to  the 
information  as  to  any  defendant  who  is  brought  into  court,  and 
not  shown  by  the  information  itself  to  be  entitled  to  the  office. 


On  appeal  from  the  Supreme  Court. 

For  the  respondent,  Merriii  Lane. 

For  the  appellants,  Waldron  M.  Ward  (Pitney,  Hardin  & 
Skinner  on  the  brief) . 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  Much  difficulty  has  been  caused  by  the  man- 
ner in  which  the  printed  case  is  made  up.  We  have  only 
the  information  in  the  nature  of  a  quo  warranto,  a  demurrer 
by  the  defendant  Cerrata,  a  separate  demurrer  by  the  defend- 
ant Moses,  and  a  joint  judgment  against  both.  The  other 
defendants  are  not  6hown  to  have  been  brought  into 
court.  The  practice  is  set  forth  in  Attomey-Oeneral  v. 
Delaware  and  Bound  Brook  Railroad'  Co.,  38  N.  J,  L.  282. 
It  is  unfortunate  that  in  this  state  of  the  record  we  can  deal 
only  with  the  cases  of  Cerrata  and  Moses. 

The  real  question  is  whether  a  group  of  nine  trustees  of  a 
cemetery  association,  who  may  be  called  the  Frank  party,  or  a 
group  of  fifte^i  who  may  be  called  the  Bonynge  party,  are 
entitled  to  the  office.    The  Frank  party  claim  under  an  elec- 
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tion  held  April  25th,  1913,  atSvhich  an  effort  was  made  to 
reduce  the  number  of  trustees  from  fifteen  to  nine,  and  to 
elect  the  nine  then  and  there.  The  Bonynge  party  claim  ten 
under  a  previous  election  for  terms  not  yet  expired,  and  five 
tuider  an  election  held  on  the  same  day  as  that  under  which 
the  Frank  party  claim. 

The  pleadings  are  unusual.  The  information  recites  that 
it  was  exhibited  with  leave  of  the  court  in  the  name  of  the 
attorney-general,  and  although  no  rule  to  show  cause  or  order 
granting  leave  is  printed  in  the  case,  the  defendants  do  not 
dispute  the  fact,  if,  iudeed,  they  could  dispute  it  in  the  face 
of  their  own  demurrer.  We  must  assume,  therefore,  that 
the  question  of  the  propriety  of  the  information  was  adju- 
dicated by  the  justice  who  gave  leave  to  exhibit  it  in  the 
Supreme  Court.  The  change  in  the  statute  since  the  decision 
of  State  V.  Vtier,  14  N,  J.  L.  84,.  by  virtue  of  which  leave 
may  be  by  a  single  justice  instead  of  by  the  court,  makes  the 
language  of  Chief  Justice  Homblower  inapplicable.  The  de- 
murrer does  not  under  present  practice  in  effect  seek  to  re- 
view a  point  already  adjudicated  by  the  court;  and  we  do 
not  doubt  that  the  action  of  the  justice  may  be  thus  reviewed. 
The  demurrer  admits  the  truth  of  the  facts  that  are  well 
pleaded.  Among  these  are  the  averments  that  the  term  of 
office  of  but  five  members  of  the  board  of  trustees  expired; 
that  Frank  arbitrarily  refused  to  permit  any  of  certain- 
named  person,  lotowners  and  creditors,  to  participate  in  the 
meeting,  and  refused  to  permit  them  to  vote;  that  he  de- 
clared a  resolution  adopted  reducing  the  number  of  trustees 
from  fifteen  to  nine;  and  nominated  nine  persons  for  trus- 
tees, although  the  terms  of  office  of  ten  existing  trustees, 
including  the  relator,  had  not  expired;  that  he  refused  to 
permit  votes  to  be  cast  by  persons  representing  seventeen  lots ; 
that  the  nine  directors  constituting  the  Frank  party  usurp, 
intrude  into  and  unlawfully  hold  and  exercise  the  office  of 
trustees.  These  averments  suffice  to  entitle  the  relator  to 
judgment  against  Cerrata.  The  demurrer  admits  the  fact 
that  the  demurrant  usurps,  intrudes  into  and  unlawfully 
holds  and  exercises  the  office.     Davis  v.  Davis,  57  Id.  203, 

Vol.  lxxxix.  16 
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204.  On  the  face  of  the  pleadings  the  relator  would  be  en- 
titled to  judgment  of  ouster  unless  there  is  some  defect  in 
the  information  which  prevents  the  result.  As  to  Moses  there 
is  such  a  defect.  The  information  shows  that  his  term  has 
not  expired.  As  to  him  the  avennents  are  inconsistent  and 
he  is  entitled  to  judgment.  The  judgment  below  against  him 
must  therefore  be  reversed,  to  the  end  that  judgment  on  the 
demurrer  may  be  entered  in  his  favor.  We  proceed  to  the 
case  of  Cerrata. 

The  defendants  argue  that  the  relator  is  not  shown  to  have 
any  right  to  exhibit  the  information.  The  point  is  that 
although  the  demurrer  admits  ihat  the  relator  is  one  of  the 
hold-over  trustees,  his  title  to  the  office  is  not  fully  set  out 
in  the  information.  The  demurrants  have  conceived  the 
notion  that  under  our  present  act  an  information  in  the 
nature  of  quo  timrranto  is  no  longer  what  it  was,  a  public 
proceeding  to  determine  a  public  right,  but  rather  a  mere 
civil  suit  inter  partes  to  determine  which  is  entitled  to  an 
office.  The  error  has  arisen  from  the  failure  to  observe  the 
three  different  species  of  information — first,  an  information 
by  the  attorney-general  alone  without  leave  of  the  court  at 
his  own  discretion;  second,  an  information  under  section  1 
of  the  act  (Comp,  Stat.,  p.  4210)  in  the  name  of  the  attor- 
ney-general by  leave  of  the  court  at  the  instance  of  any  person 
desiring  to  prosecute;  third,  an  information  under  section  4 
of  the  act  (Comp,  Stat,,  p,  4212)  where  the  question  is  of 
usurpation  or  intrusion  into  a  municipal  office  or  franchise 
by  a  citizen  who  believes  himr^elf  lawfully  entitled  to  such 
oAce  or  franchise.  The  rights  of  the  attorney-general  on  his 
own  initiative  come  from  the  common  law ;  the  right  of  any 
person  desiring  to  prosecute  in  the  name  of  the  attorney- 
general  comes  from  section  1  of  the  act  of  1795  (Pat.  L.,  p. 
177),  as  amended  in  1903  (Pamph.  L.,  p.  375;  Comp.  Stat., 
p.  4210)  ;  the  right  of  the  claimant  of  a  municipal  office  to 
proceed  in  his  own  name  comes  from  the  act  of  1884. 
Pamph.  L.,  p.  320;  Camp.  Stat.,  p.  4212.  It  is  only  the 
third  class  that  resembles  a  civil  suit  inter  partes.  Even  in 
cases  of  that  class,  under  the  act  as  originally  passed,  the  title 
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of  the  relator  could  not  be  put  in  issue.  State,  ex  rel.  Davis, 
V.  Davis,  57  N.  J.  L,  203.  In  that  case  the  court  said  that 
the  demurrer  which  was  to  the  information  had 'no  effect 
but  to  admit  the  usurpation  of  the  defendant  of  the  oflBce  in 
question.  The  next  year  the  legislature  passed  the  act  of 
1895  (Pamph.  L.,  p,  82),  which  now  appears  as  section  12 
{Comp.  Stat,  p.  4214),  with  the  addition  of  the  words  '^that 
the  very  right  may  be  determined  in  the  one  proceeding." 
It  was  held  under  this  statute  (Manahan  v.  Watts,  64  N,  J, 
L.  465,  470)  that  the  relator  must  show  a  title  in  himself 
before  he  can  properly  inquire  by  what  authority  the  re- 
spondent exercises  the  same.  The  court  referred  16  the  first 
decision  in  State,  ex  rel,  Davis,  v.  Davis,  57  Id,  80,  on  the 
motion  to  strike  out  the  plea  and  not  to  the  later  decision  in 
the  same  ca^e  upon  demurrer  to  the  information  cited  above. 
We  think  it  clear  that  the  court  did  not  mean  to  decide  that 
it  was  incumbent  on  the  relator  to  put  his  own  title  in  issue. 
The  legislature  could  not  have  meant  to  require  that,  since 
it  left  the  act  of  1884  unchanged,  and  under  the  act,  as  Chief 
Justice  Beasley  said  in  the  second  DajVis  case  (Id,  505) : 
"So  clear  is  the  legislative  expression  on  this  point  that  it 
does  not  even  make  the  possession  of  title  in  the  relator  a 
prerequisite  to  his  right  to  become  the  actor  in  the  procedure, 
for  it  bestows  that  privilege  on  'the  citizen  who  merely  believes 
himself  lawf iflly  entitled  to  such  oflBce.' "  What  the  act  of 
1895  did  was  to  give  the  defendant  the  right  to  put  the  title  of 
the  relator  in  issue.  That  such  was  the  effect  of  the  legislation 
is  shown  by  the  decision  in  Magner  v.  Yore,  75  Id.  198.  In 
that  case  the  relator,  although  he  had  not  set  forth  his  title  in 
the  information,  had  judgment  because  the  defendant  had  not 
by  his  plea  challenged  the  relator's  title.  In  Bullock  v.  Biggs, 
78  Id,  63,  the  defendant  avoided  that  diflBculty  and  chal- 
lenged relator's  title  by  plea.  Finally,  in  Dunham  v.  Bright, 
85  Id.  391,  the  dual  aspect  of  an  information  in  the  nature 
of  a  quo  warranto  was  recognized,  the  present  Chief  Justice 
saying:  ^The  rights  of  the  public  as  well  as  those  of  the 
parties  are  involved.*'  And  the  language  of  the  opinion  in 
Manahan  v.  Watts,  as  far  as  it  was  to  the  contrary,  was  recog- 
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nized  as  mere  dictum.  We  have  dealt  with  this  question  at 
greater  length  than  was  really  justifiable,  and  we  have  done 
so  because  of  the  apparent  sincerity  of  the  argument  that  the 
relator  has  failed,  since  he  has  failed  to  set  forth  his  title  in 
his  infbrmation.  But  the  present  case  does  not  arise  under 
section  4;  it  arises  under  section  1.  T'^nder  that  section  any 
person  desiring  to  prosecute  is  authorized  to  exhibit  an  in- 
formation. To  guard  against  abuse  of  the  right,  leave  of  the 
court  is  required,  and  that  leave  would  not  be  granted  unless 
the  justice  was  satisfiied  that  the  relator  was  acting  in  good 
faith  in  vindication  of  his  own  rights  or  those  of  the  public, 
or  a  portion  of  the  public.  In  this  case  tlie  question  was  de- 
cided in  relator's  favor,  and  the  defendant  does  not  question 
the  good  faith  of  the  relator,  nor  that  his  object  is  either  to 
vindicate  his  own  right  aS  trustee,  or  lotowner,  or  the  rights 
of  his  fellow-lotowners,  against  the  anarchy  that  would  re- 
sult from  two  boards  of  trustees  assuming  to  manage  the 
cemetery. 

It  is  further  urged  that  an  information  will  not  lie  against 
several  persons  claiming  to  be  a  board  of  trustees.  The 
theory  seems  to  be  that  each  trustee  holds  an  independent 
position  which  must  be  made  the  subject  of  a  several  suit. 
We  do  not  doubt  that  each  trustee  holds  his  own  office,  and 
that  an  information  could  be  maintained  against  each  alone; 
but  that  is  too  narrow  a  view  to  take  of  the  case.  The  real 
question  is  whether  the  Frank  party  constitute  the  board  of 
trustees,  or  whether  as  a  board  they  are  usurpers.  This  can 
best  be  determined  by  bringing  all  the  individual  members 
into  court  in  the  same  suit.  In  that  suit  can  be  determined 
any  fundamental  question  that  affects  the  title  of  all,  and  at 
the  samG  time  any  question  that  affects  the  title  of  one  only. 
The  point  arose  in  the  King's  Bench  as  long  ago  as  1776. 
An  information  was  filed  against  six  different  persons  for 
usurping  three  different  offices,  affecting  the  legality  of  the 
membership  of  the  freemen  and  free  burgesses  and  common 
councilmen  of  a  town.  The  point  was  distinctly  taken  and 
overruled  by  Lord  Mansfield  and  his  associates.  Symmsrs  v. 
The  King,  Cowp.  489.  A  precedent  of  an  information  against 
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several  persons  usurping  the  offices  of  burgess  and  freemen 
of  a  borough  is  given  in  6  Went,  PI,  154.  A  similar  question 
has  arisen  in  Rhode  Island.  State,  ex  rel,  Andrews,  v.  Keam, 
22  Atl,  Rep,  322.  This  was  an  information  against  seven 
acting  as  a  town  council.  The  court  said:  ^They  are  all 
members  of  one  body,  having  joint  functions;  and  even  if  it 
appeared  that  certain  members  have  been  properly  elected  and 
others  not,  there  is  no  reason  why  a  judgment  of  ouster 
against  those  who  are  not  entitled  to  the  office  may  not  be 
rendered."  We  need  not  go  outside  our  own  courts  for  cases 
in  point.  As  long  ago  as  1828,  an  information  was  filed 
against  seven  men  who  claimed  to  be  trustees  of  a  Presby- 
terian church;  six  claimed  under  one  election,  one  under 
another  election.  N"o  difficulty  was  raised  to  the  procedure 
by  George  Wood,  who  was  counsel  for  the  defendants.  In 
1914,  in  Dunham  v.  Bright,  already  cited,  an  information 
was  filed  against  the  members  of  a  board  of  education.  No 
difficulty  was  found  by  reason  of  misjoinder. 

The  suggestion  that  the  eflEect  of  a  judgment  for  the  relator 
would  be  to  oust  the  corporation  itself  of  its  franchise  hardly 
merits  discussion.  The  last  cases  cited  are  sufficient.  The 
information  is  not  an  attack  upon  the  existence  of  the  cor- 
poration, or  even  an  attempt  to  oust  all  the  trustees.  The 
only  controversy  is  as  to  the  personnel  of  the  board.  If  the 
Frank  party  are  ousted,  the  association  still  has  trustees. 
The  judgment  against  Oerrata  is  therefore  affirmed,  with 
costs. 

We  have  said  enough  to  dispose  of  the  case.  It  may  gratify 
counsel  to  know  that  we  have  considered  the  fundamental 
question  and  agree  with  the  Supreme  Court  that  creditors 
had  no  right  to  vote.  Section  1  of  the  act  of  1848,  as 
amended  in  1879  (Comp,  Stat.,  p.  372),  is  obviously  incon- 
sistent with  the  act  of  1899  {Comp,  Stat.,  p.  391),  which 
regulates  the  right  to  vote,  as  well  as  the  number,  qualifica- 
.tions  and  terms  of  office  of  trustees.  By  the  later  act,  pro- 
prietors of  lots  who  are  of  full  age  are  made  the  electors  and 
the  number  of  trustees  may  be  as  many  as  fifteen.  The  West 
Bidgelawn  Cemetery,  which  is  the  one  now  involved,  had  evi- 
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dently  acted  under  the  act  of  1899,  since  it  is  shown  by  the 
information  to  have  had  fifteen  trustees;  the  act  of  1848 
permitted  twelve  only.  Whether  the  corporation  had  acted 
under  the  act  of  1899  and  thereby  assented  to  the  deprivation 
of  creditors  of  the  right  to  vote  is  not,  however,  important. 
In  the  present  case,  the  creditors  who  were  not  allowed  to 
vote  are  not  averred  in  the  information  to  have  owned  and 
held  %onds,  stock  or  other  duly-authorized  evidences  of 
debt.'^  The  averment  that  under  the  statute  they  had  the 
right  to  cast  forty-nine  votes  is  a  mere  averment  of  a  legal 
conclusion.  The  facts  stated  do  not  show  that  they  were 
qualified  electors  even  under  the  act  of  1848,  as  amended  in 
1879.  The  fact  that  creditors  have  no  vote  under  the  act  of 
1899,  and  that  their  votes  were  properly  rejected,  would  not 
be  dispositive  of  the  case.  It  appears  that  ten  trustees  held 
over.  If  the  reduction  of  the  number  to  nine  was  properly 
effected,  the  board  was  more  than  full  and  the  defendants 
could  not  be  elected  because  there  were  no  vacancies.  Sec- 
tion 1  of  the  act  of  1899  provides  for  a  classification  of  the 
trustees  first  elected,  one  class  to  hold  for  one,  one  class  for 
two,  and  one  class  for  three  years.  Section  2  provides  that 
trustees  chosen  subsequent  to  the  fiirst  election  shall  hold 
their  places  for  three  years.  Tiie  clear  intent  was  that  trus- 
tees should  hold  for  three  years,  except  so  far  as  the  classifi- 
cation made  necessary  shorter  terms  for  some  at  the  b^in- 
ning.  The  information  shows  that  the  term  of  office  of  but 
five  out  of  fifteen  trustees  expired;  and  that  the  terms  of 
ten  had  not  expired.  This  could  only  be  if  fifteen  had  been 
elected  prior  to  the  meeting  now  in  question.  The  necessary 
inference  is  that  the  election  of  1913  was  not  the  first  elec- 
tion. It  is  only  at  the  first  election,  according  to  the  express 
language  of  section  2,  that  a  full  board  of  such  number  as 
may  be  determined  shall  be  elected.  The  attempt  to  de- 
termine a  different  number,  and  to  elect  a  full  board  at  the 
election  of  1913,  was  illegal,  and  the  defendants  seem  to  be . 
guilty  of  intrusion,  as  Cerrata  for  himself  admits  by  his  de- 
murrer.   There  can,  however,  he  no  judgment  of  ouster  ex- 
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cept  as  against  Cerrata,  since  Moses  is  entitled  to  judgment 
in  his  favor,  and  the  others  do  not  appear  to  have  been 
brought  into  court.  As  to  the  Bonjrnge  party,  who  are  also 
defaidants,  there  is  no  issue  to  be  decided.  They,  too,  have 
not  been  brought  into  court. 

For  affirmance  as  to  Cerrata — ^The  Chancellor,  Chief 
Justice^  Garbisoi^,  Swayze^  Parker^  Bergen^  Kalisch^ 
BiiACK,  White,  Terhunb,  Heppenheimer,  Williams, 
Gardner,  JJ.    13. 

For  reversal — N'one. 

For  affirmance  as  to  Moses — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Gar- 
bison,  Sw^AYZE,  Parker,  Bergen,  Kalisch,  Black,  White, 
Tkrhune,  Heppenheimer,  Williams,  Gardner,  JJ.     13. 


BROWN   REALTY  COMPANY,  APPELLANT,  v.  CHARLES  R. 
MYERS,  RESPONDENT. 

Argued  December,  2,  1915 — Decided  June  19,  1916. 

The  doctrine  of  ratification  is  not  applicable  except  where  an  agent 
has  assumed  to  act  for  a  principal  but  without  authority.  It 
does  not  apply  where  one  who  makes  a  contract  acts  for  him- 
self with  the  knowledge  of  the  other  party  thereto. 


On  appeal  from  the  Supreme  Court. 
For  the  plaintiff-appellant,  Harvey  F.  Carr, 
For  the  defendant-respondent,  Lewis  Starr. 
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The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  We  think  it  unnecessary  to  consider  the  legal 
question  so  thoroughly  argued  by  counsel,  as  the  facts  do 
not  require  that  we  do  so.  The  suit  is  brought^  to  recovet 
damages  said  to  have  been  caused  by  the  deceit  of  Myers' 
agent.  BeforQ  the  question  of  the  responsibility  of  the  prin- 
cipal for  the  fraud  of  his  agent  is  reached,  the  question  of 
agency  must  first  be  proved.  Here  we  thinic  the  plaintiff  fails. 
The  facts  are  these:  Myers  owned  real  estate  in  Camden 
which  was  leased  to  Fisher  for  five  years  for  a  rental  of  $5,000 
a  year  net,  after  paying  taxes,  water  rent,  sewerage,  electric 
lights  and  gas  bills,  interest  on  mortgage,  insurance  prem- 
iums, and  bills  for  repairs.  Fisher  seems  to  have  found  the 
lease  an  onerous  one,  and  desired  to  have  Myers  sell  the  prop- 
erty. On  April  24th,  1911,  lie  wrote  to  Darling  commending 
the  property  and  making  statements  with  reference  thereto 
which  are  relied  on  as  constituting  fraud.  Darling  brought 
the  matter  to  the  attention  of  the  plaintiff.  It  is  not  entirely 
clear  what  Darling's  position  was.  Brown,  an  officer  of  the 
plaintiff  corporation,  by  his  testimony  sought  to  give  the  im- 
pression that  Darling  was  acting  for  Myers.  There  is  no 
proof  nor  any  semblance  of  proof  that  he  was  acting  with. 
Myers'  knowledge.  Darling's  employment  came  from  Fisher 
and  it  is  not  pretended  that  Fisher  was  authorized  to  employ 
a  sub-agent  for  Myers  or  that  Myers  in  any  way  recognized 
Darling  as  his  agent.  In  fact  the  plaintiff's  effort  was  to 
show  that  Fisher  himself  was  Myers'  agent.  The  difficulty 
then  is  that  Fisher  did  not  make  the  representations  to  the 
plaintiff.  We  may  assume  in  favor  of  the  plaintiff  that  Dar- 
ling was  acting  for  it,  and  that  Fisher's  representation  to 
Darling  was  equivalent  to  a  representation  to  the  plaintiff. 
That  brings  us  to  the  question  whether  there  was  any  evidence 
that  Fisher  was  Myers'  agent.  Both  Fisher  and  Myers  deny 
that  there  was  any  relation  of  agency.  According  to  both, 
the  fact  was  that  Fisher,  desiring  to  get  rid  of  his  lease,  and 
to  make  something  for  himself  out  of  the  exchange,  made 
an  agreement  on  July  12th,  1911,  with  the  plaintiff  for  the 
exchange  of  the  Camden  property  for  three  tracts,  one  at 
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Aldene,  New  Jersey,  one  in  New  York  City,  and  one  at  Free- 
port,  Long  Island.  Thereupon  Fisher  took  the  agreement 
to  Myers  and  procured  his  assent  thereto.  It  is  not  entirely 
clear  whether  the  Written  contract  had  then  been  actually  exe- 
cuted by  the  plaintiff,  but  Myer?  says  Fisher  had  the  agree- 
ment (evidently  meaning  the  written  agreement)  all  ready 
and  that  he,  Myers,  looked  it  over  to  see  what  Fisher  wanted 
him  to  do ;  and  Fisher  says  that  he  had  virtually  closed  with 
Brown  and  Weiss  (officers  of  the  plaintiff)  and  had  their 
signatures  to  a  contract  really  before  he  presented  it  to  Myers. 
Fisher  also  says  that  he  had  an  idea  Myers  didn't  want  to 
make  the  exchange,  and  that  he,  Fisher,  guaranteed  Myers 
so  much  money  out  of  the  transaction  and  put  up  $3,500  to 
secure  the  profit  to  Myers.  This  testimony  of  the  only  wit- 
nesses who  know  the  actual  arrangement  between  Myers  and 
Fisher  is  uncontradicted,  necessarily  uncontradicted,  by  the 
plaintiff.  Prior  to  the  execution  of  the  deed,  however,  and 
on  August  19th,  1911,  Fisher  and  Myers  gave  written  in- 
structions to  the  plaintiff  to  execute  deeds  for  the  Aldene 
and  Freeport  properties  to  Myers  and  for  the  New  York 
City  property  to  Fisher.  The  titles  were  passed  on  August 
23d.  Up  to  the  time  of  closing  the  transaction,  no  one  on 
behalf  of  the  plaintiff  had  seen  Myers.  He  was  present  part 
of  the  time  while  the  matter  was  being  closed,  but  took  no 
apparent  interest  therein,  was  in  and  out,  an(}  part  of  the 
time  asleep  on  the  couch.  The  plaintiff  relies  on  this  conduct 
of  Myers  as  amounting  to  a  ratification  of  what  Fisher  had 
done.  The  difficulty  is  that  what  Fisher  had  done,  he  had 
done  for  himself,  not  ostensibly  as  agent  for  Myers.  He  was 
striving  to  bring  about  the  exchange  for  his  own  advantage, 
and  no  more  assumed  to  be  agent  for  Mvers  as  far  as  thd 
proof  shows  than  he  assumed  to  be  agent  for  the  plaintiff, 
Fisher's  personal  interest  was  not  concealed  in  any  way  from 
the  plaintiff;  in  fact  they  must  have  known  it  when  they  re- 
ceived instructions  to  make  the  deed  for  the  New  York  City 
property  to  Fisher.  The  doctrine  of  ratification  is  not  ap- 
plicable except  where  an  agent  has  assumed  to  act  for  a  prin- 
cipal but  without  authority.    ScJiIesmnger  v.  Forest  Prodvds 
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Co.,  78  N.  J.  Zr.  637,  641,  is  an  iliustration  of  the  rule  in  a 
case  of  contract.  The  leading  case  as  to  torts  is  WUson  v» 
Tumman,  ^  M.  &  G.  236.  What  Myers  did  was  not  to  ratify 
any  previous  act  done  for  him  or  in  his  name,  but  to  alter 
into  a  contract  at  the  request  of  Fisher  made  by  Fisher  on 
his  own  account  and  for  his  own  benefit.  The  difference  be- 
tween entering  into  a  contract  and  ratifying  a  contract  al- 
ready made  is  important.  The  ratification  relates  back  to 
the  unauthorized  act;  entering  into  a  contract  speaks  only 
from  the  time  it  is  made.  The  diflEerence  might  be  vital  in 
the  present  case.  If  it  were  a  case  of  ratification  there  would 
be  room  for  the  plaintiff's  contention  that  Myers  was  liable 
for  fraud  of  Fisher.  There  is  no  room  for  that  contention 
on  the  facts  of  this  case,  since  there  is  no  claim  that  Fisher 
was  guilty  of  any  fraud  later  than  April  and  then  he  did  not 
assume  to  act  for  Myers,  while  Myers  had  nothing  to  do  with 
the  exchange  until  July. 

The  exceptions  of  the  plaintiff  are  therefore  not  sustained. 

The  trial  judge  allowed  the  jury  to  render  a  verdict  in 
favor  of  the  plaintiff  for  $625  and  interest,  upon  the  theory 
that  it  had  been  unable  to  collect  past-due  rait  for  that 
amount.  Fisher  and  Myers  had  united  in  a  document  which 
amounted  to  an  assignment  of  all  uncollected  rents,  and  in 
the  settlement  an  allowance  had  been  made  for  $625  due 
from  one  of  the  tenants.  The  fact  that  the  plaintiff  failed  to 
collect  the  $625  would  not  entitle  it  to  recover  the  amount 
of  Myers  unless  he  in  some  way  guaranteed  its  collection. 
The  evidence  relied  on  to  prove  this  guarantee  is  that  ofl 
Brown  who  testified  as  follows,  referring  to  a  conversation 
with  Fisher :  "He  assigned  it  to  us  but  they  said  if  we  didn't 
get  it,  we  will  pay  you.  Q.  Who  was  to  pay  in  case  you  didn't 
get  it?  A.  Mr.  Myers  and  Mr.  Fisher."  There  is  no  testi- 
mony that  Myers  was  present  at  this  conversation  or  assented 
to  what  Fisher  said.  Brown  evidently  was  testifying  only 
to  his  understanding  of  what  Fisher  meant.  We  are  unable 
to  find  any  evidence  that  Myers  had  authorized  Fisher  to  make 
that  agreement.  It  is  true  the  $625  rent  belonged  to  Fisher, 
and  Myers  was  with  Fisher's  permission  credited  with  the 
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$625  in  the  adjustment;  but  Myers  was  on  his  part  assenting 
to  Fisher's  receiving  a  deed  for  one  of  the  three  properties 
conveyed  by  the  plaintiff  in  exchange,  and  he  and  Pisher 
must  have  made  allowance  for  the  $625  in  the  arrangement 
between  themselves  which  resulted  in  Fisher's  securing  the 
New  York  City  property.  In  the  absence  of  proof  of  Myers' 
assent,  he  was  not  responsible  for  Fisher's  promise  to  make 
good  the  $625  if  the  plaintiff  failed  to  collect. 

We  think  that  for  this  error,  the  judgment  in  favor  of  the 
plaintiff  should  be  reversed,  but  without  costs.  The  record 
must  be  remitted  for  a  new  trial. 

On  the  appeal  of  Charles  E.  Myers — 
For  affirmance — None. 

For  reversal — ^The  Chief  Justice,  Garrison,  Swayze, 
Trbnchari),  Parker,  Bergen,  Minturn,^  Kalisch,  Black, 
White,  Terhune,  Williams,  Taylor,  JJ.    13. 

On  the  appeal  of  Brown  Realty  Company — 

Far  affirmance — The  Chief  tfusTiCE,  Garrison,  Swayze, 
Tbenchard,  Parker,  Bergen,  Minturn,  Kalisch,  Black, 
White,  Terhune,  Williams,  Taylor,  JJ.    13. 

For  reversal — None. 


CHARLES  F.  McDONALD,  APPELIaANT,  v.  CENTRAL  RAIL- 
ROAD COMPANY  OF  NEW  JERSEY,  RESPONDENT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

1.  The  defence  of  fraud  in  the  execution  of  a  written  instrument 
is  available  even  though  the  defendant  had  ability  and  oppor- 
tunity to  read  it,  where  the  situation  is  such  that  the  signer  is 
under  no  duty  to  read. 
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2.  Where  a  release  under  seal  is  relied  on  as  a  defence,  fraud  in 
the  consideration  of  the  release  is  not  available  as  a  defence  at 
law ;  there  must  be  fraud  in  the  execution  to  sustain  the  defence. 
Connor  v.  Dundee  Chemical  Works,  50  N.  J.  L.  267,  approved. 

3.  A  fraudulent  misrepresentation  of  the  contents  of  a  release 
whereby  the  releasor  is  induced  to  execute  it,  is  fraud  in  the 
execution  of  the  release  even  though  the  misrepresentation  is  as 
to  the  statement  of  the  consideration  contained  in  the  release. 


On  appeal  from  the  Supreme  Court. 

For  the  appellant,  Charles  M,  ^Egan. 

For  the  respondent,  Oeorge  Holmes  {Edwards  &  Smith  on 
the  brief). 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  is  an  action  for  personal  injuries  under 
the  Fede'ral  Employers'  Liability  act.  The  defendant  relied 
upon  a  release  under  seal.  The  plaintiff  replied  that  the  re- 
lease was  procured  by  fraud.  The  defence  of  fraud  is  avail- 
able where  one  is  induced  thereby  to  sign  a  written  instru- 
ment, even  though  he  has  ability  and  opportunity  to  read 
it.  Alexander  v.  Brogley,  63  N,  J.  L,  307 ;  Aldrich  v.  Peck- 
ham,  74  Id,  711,  716;  Dunsion  Litho.  Co.  v.  Borgo,  84  Id, 
623.  The  exception  where  the  situation  imposes  upon  the 
signer  a  duty  toward  third  persons  {Williams  v.  Leisen,  72 
M  410)  had  no  application  to  the  present  case  where  only  the 
plaintiff  and  defendant  are  concerned.  Dunston  Litho.  Co.  v, 
Borgo  is  sufficient  authority  for  holding  the  defendant  liable  for 
the  fraud  of  its  agent  where  it  seeks  to  avail  itself  of  his  acts. 
The  only  charge  of  fraud  that  we  think  important  is  that  the 
agent  of  the  defendant  represented  that  the  paper  to  be  signed 
provided  for  the  plaintiff's  future  employment.  This  was 
not  the  fact,  and  since  the  trial  judge  directed  a  verdict  for 
the  defendant,  we  must  determine  whether  the  evidence  to 
that  effect  made  it  necessary  to  submit  the  question  to  the 
jury.     This  depends  upon  whether  the  evidence  tended  to 
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prove  fraud  in  the  execution  of  the  release  or  fraud  in  the 
consideration.  The  importance  of  the  question  arises  from 
the  fact  that  the  action  is  not  brought  upon  the  release  and 
the  case  does  not  therefore  fall  within  the  language  of  the 
statute  permitting  fraud  in  the  consideration  of  the  contract 
to  be^set  up  in  an  action  at  law.  Comp,  Stat.,  p.  2225,  §  15 ; 
Connor  v.  Dundee  Chemical  Works,  50  N.  J,  L.  257.  It  is 
then  necessary  to  have  clearly  before  us  what  the  real  con- 
sideration was,  aside  from  the  presumption  afforded  by  the 
seal.  According  to  the  plaintiff,  it  was  the  promise  of  the 
defendant  to  pay  the  compensation  provided  for  by  the  Work- 
men's Compensation  act  and  give  him  future  emplojTnent. 
According  to  the  defendant  it  was  merely  a  promise  to  pay 
the  compensation  provided  by  the  act.  Both  contend  that 
the  consideration  was  a  promise.  The  distinction  between 
cases  where  the  consideration  is  the  promise  and  cases  where 
the  consideration  is  the  performance  of  the,  promise  is  well 
pointed  out  by  Chancellor  Pitney  in  United  and  Globe  Rub- 
ber Manufacturing  Co.  v.  Conard,  80  Id,  286.  He  was  there 
dealing  with  a  case  of  failure  of  consideration  not  of  fraud 
in  the  consideration,  but  where  as  in  the  pending  case  the 
consideration  is  a  promise,  there  can  hardly  be  fraud,  unless 
perhaps  if  there  is  no  present  intention  to  perform.  No  such 
allegation  is  made  in  this  case.  The  case  differs  entirely  from 
Stryher  v.  Vanderbilt,  25  Id.  482.  The  plea  there  demurred 
to  and  held  bad  set  up  fraud  by  puffing  at  a  public  sale.  The 
effect  was  to  make  the  defendant  pay  more  than  he  otherwise 
would,  so  that  the  consideration  to  be  paid  was  fraudulently 
enhanced.  It  differs  also  from  Lrord  v.  Broohfield,  37  Id.  552, 
where  the  consideration  of  the  bond  was  land  conveyed  to  the 
obligor  and  the  fraud  consisted  in  misrepresenting  its  charac- 
ter and  value.  Fraud  in  the  consideration  means  fraud  in 
the  inducement  (in  a  legal  sense)  to  the  contract.  In  the 
pending  case  there  was  no  fraud  in  the  inducement  to  tha 
contract.  There  may  have  been  a  misunderstanding  as  to 
what  the  consideration  was,  but  there  is  no  claim  that  it  was 
jnisrepresented.    The  misrepresentation  was  of  the  contents 
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of  the  release.  The  alleged  fraud  was  not  in  the  consideration 
itself,  but  in  the  statement  that  it  had  been  expressed  in  the 
release,  when  in  fact  it  had  not.  A  misrepresentation  of  the 
contents  of  a  document  by  which  one  is  induced  to  sign  a; 
paper  thinking  it  is  other  than  it  really  is,  is  the  typical  case 
of  fraud  in  the  execution ;  it  is  a  case  where  the  def r|iuded 
party  may  properly  say,  "I  never  agreed  to  that,  and  hence  the 
document  is  not  my  deed." 

We  think  there  was. evidence  of  fraud  in  the  execution, 
which  should  have  been  submitted  to  the  jury.  The  judgment 
is  reversed,  without  costs,  and  the  record  remitted  for  a  new 
trial. 

Garrison,  J.  (dissenting).  In  a  court  of  law  the  terms  of 
a  written  contract  cannot  be  varied  by  parole  testimony,  hence, 
the  fact  that  by  reason  of  false  representations  made  to  the 
defendant  the  terms  of  his  contract  are  not  as  they  were  rep- 
resented to  him  cannot  be  dealt  with  by  a  court  of  law. 

If  the  defendant's  contract  lacks  certain  terms  it  was  rep- 
resented to  contain,  his  remedy  is  in  equity;  it  is  only  where 
what  was  signed  by  the  defendant  was  not  a  contract,  if  the 
representations  made  to  him  were  true,  that  a  court  of  law 
deals  with  the  question  of  fraud. 

The  cases  dealt  with  at  law,  therefore,  are  those  in  which 
the  writing  signed  by  the  defendant  was  represented  not  to 
be  a  contract  although  in  fa<it  it  was  one;  the  cases  dealt 
with  in  equity  are  those  in  which  the  writing  both  purported 
to  be  and  in  fact  was  a  contract,  but  did  not  express  the  t^rms 
it  was  represented  to  contain.  In  fine,  the  courts  of  law  deal 
only  with  the  question  of  contract  or  no  contract,  whereas, 
the  Court  of  Chancery  considers  whether  it  is  equitable  that 
the  contract  should  be  enforced  without  reformation. 

This  distinction,  which  is  made  by  our  cases,  was  clearly 
appreciated  by  Judge  Speer  at  the  Circuit  and  correctly  ap- 
plied. 

The  judgment  of  the  Supreme  Court  should  be  aflBrmed. 
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For  affirmance — Gakrison,  Trenchard,  Terhune,  JJ.    3. 

For  reversal — The  Chancellor,  Chief  Justice,  Swayze, 
Parker,  Berg£N",  Minturn,  Kalisch,  Black,  White,  Hep- 

PENTHEIMER,  TaYLOR,  GARDNER,  JJ.      12. 


MOUNT  PLEASANT  CEMETERY  COMPANY,  APPEIXANT,  v. 
MAYOR  AND  COMMON  COUNCIL  OF  NEWARK,  RE- 
SPONDENT. 

Argoed  March  9.  1916— Decided  June  19,  1916. 

1.  The  supplement  of  1861  (PampK  L.,  p.  28)  to  the  charter  of  the 
Mount  Pleasant  Cemetery  Company  does  not  amount  to  an  ir- 
rei>ealable  contract  to  exempt  property  from  taxation. 

2.  The  exemption  of  cemeteries  from  taxation  by  the  Tax  act  of 
1903  (Comp.  8tai,y  p.  5083)  does  not  include  a  tract  of  land  be- 
longing to  a  cemetery  company  acquired  by  a  separate  deed  and 
lying  between  high-water  mark  and  the  dock  line  of  a  tidal  river, 
separated  from  the  other  cemetery  property  by  a  railroad,  when 
OHly  a  small  portion  of  the  tract  has  been  filled  in,  and  none  is 
now  used  for  interments  or  likely  to  be  so  used  in  the  uear 
future. 


On  appeal  from  the  Supreme  Court. 

For  the  appellant,  Henry  H.  Dawson  and  Chandler  IF. 
Riker. 

For  the  respondent,  Earry  Kaiistlu 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  The  question  is  the  liability  to  taxation  of  a 
tract  of  land  belonging  to  the  cemetery  company,  which  lies 
between  high-water  mark  of  the  Passaic  river,  where  the 
tide  ebbs  and  flows,  and  the  dock  line.  The  tract  is  separated 
from  the  cemetery  property  by  the  tracks  of  the  Erie  Railroad 
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Company.  A  small  portion  has  been  filled  in  and  is  being 
prepared  for  interments,  though  not  divided  into  lots.  No 
lots  have  been  sold  and  there  have  been  no  burials  on  thei 
tract.  Most  of  the  tract  is  more  or  less  covered  with  water 
at  high  tide  so  that  interments  could  not  be  made.  The  tract 
is  accessible  only  by  crossing  the  railroad  tracks  from  thd 
cemetery  proper,  or  from  lands  of  other  owners  to  the  south, 
or  from  an  ungraded  and  unimproved  public  street  to  the 
north.  Exemption  is  claimed  both  under  the  special  charter 
of  the  cemetery  company  and  under  the  General  Tax  act  of 
1903.  We  deal  first  with  the  charter.  By  that  act  {PampL 
L.  1844,  p.  19,  §  6)  the  premises,  burial  lots,  vaults,  monu- 
ments, and  other  fixtures  of  the  cemetery  were  exempted  from 
taxation  unless  otherwise  directed  by  the  board  of  chosen  free- 
holders of  Essex  county.  That  board  in  1891  ordered  that 
the  cemetery  company  should  be  thereafter  subject  to  taxes. 
No  question  arises  therefore  under  the  charter  as  originally 
enacted.  The  claim  to  exemption  is  rested  on  the  supple- 
ment enacted  in  1861  {Pamph.  L,,  p.  28),  which  is  said  to 
amount  to  an  irrepealable  contract  for  an  exemption  from 
taxation  of  the  property,  assets  and  effects  of  the  cemetery 
company,  derived  from  the  sale  of  lots  in  the  cemetery..  The 
tract  now  in  question  was  an  investment  in  1881  of  proceeds 
of  such  sales.  If  this  contention  is  correct,  the  cemetery  cor- 
poration has  had  two  distinct  contracts  for  exemption,  one 
by  reason  of  the  charter  subject  to  the  control  of  the  board  of 
freeholders  including  the  original  cemetery  and  additions 
thereto  up  to  1861 ;  one  by  the  supplement,  irrepealable  And 
including  property  purchased  since  1861  with  the  proceeds 
of  sales  of  lots.  So  unusual  a  situation  arrests  attention  at 
once.  An  examination  of  the  supplement  to  the  charter  shows 
that  the  contention  is  untenable.  The  preamble  begins  by  re- 
citing the  provision  for  exeraJ)tion  in  the  charter,  and  then 
proceeds:  "And  whereas,  the  said- cemetery  company  are  en- 
deavoring to  create  a  fund  from  the  surplus  proceeds  of  the 
sale  of  the  lots  of  said  cemetery,  to  provide  means  to  preserve 
and  maintain  its  enclosures  and  buildings  and  to  pay  the  ex- 
penses of  a  proper  care  of  the  same;  and  whereas,  doubts  have 
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arisen  whether  by  said  act  such  surplus  proceeds  are  exempt 
from  taxes  and  assessments — therefore,  to  remove  such 
doubts"  it  is  enacted  that  the  property  of  the  company  de- 
rived from  the  sale  of  lots,  is  exempted  from  all  taxes  and 
assessments,  and  the  said  surplus  proceeds  shall  be  held  and 
used  for  the  purposes  mentioned.  We  think  it  clear  that  the 
object  of  the  act  was  as  the  preamble  declares  it  to  be,  merely 
to  remove  the  doubts  that  had  arisen  as  to  whether  the  surplus 
proceeds  of  sales  were  exempt,  and  to  place  them  on  the  same 
footing  as  the  original  property  under  the  charter  of  1844. 
This  construction  remedies  the  then  existing  difficulty  in  ac- 
cordance with  the  declared  purpose  of  the  supplement  and 
avoids  the  undesirable  result  of  an  irrepealable  contract.  That 
could  not  have  been  in  the  mind  of  the  legislature  at  the  stage 
which  the  discussion  of  such  matters  had  reached  after  the 
enactment  of  the  act  of  1846  authorizing  the  legislature  to 
alter,  suspend  and  repeal  charters.  Comp.  Stat.,  p.  1600, 
§  4.  If,  however,  the  construction  contended  for  were  per- 
missible, the  act  of  1861  would  not  amount  to  an  irrepealable 
contract.  It  would  lack  the  essential  element  of  a  consideration. 
There  is  no  detriment  ■  to  the  cemetery  company,  and  no 
benefit  to  the  state.  The  supplement  merely  extends  the  priv- 
ilege of  exemption  to  a  part  of  the  company's  property  as  to 
which  doubt,  but  apparently  no  controversy,  had  existed.  The 
case  in  that  respect  is  governed  by  Hanover  v.  Camp  Meeting 
Association,  76  N.  J.  L.  65 ;  affirmed,  76  Id.  827. 

The  Tax  act  of  1903  (Comp.  Stat.,  p.  5083)  exempts  from 
taxation  graveyards  not  exceeding  ten  acres  of  ground,  ceme- 
teries and  buildings  for  cemetery  use  erected  thereon. 
Whether  the  tract  now  in  question  can  be  included  under  the 
word  ^'cemeteries"  is  a  question  of  definition.  We  have  reached 
the  conclusion  that  it  cannot.  The  decisive  considerations 
with  us  are — (1)  That  a  tract  the  greater  portion  of  which  is 
still  subject  to  the  ebb  and  flow  of  the  tide,  only  a  small  por- 
tion of  which  has  been  in  fact  reclaimed,  none  of  which  is  now 
used  for  interments  or  likely  to  be  so  used  in  the  near  future, 
can  only  be  called  a  cemetery  by  a  figure  of  speech  as  the  sea 
was  called  the  cemetery  of  the  Chateau  d'lf,  or  the  ocean  is 

Vol.  lxxxix.  17 
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often  called  a  watery  grave.  We  must  interpret  the  language 
of  statutes  literally  according  to  the  ordinary  meaning  of 
words,  not  according  to  a  meaning  permitted  only  by  poetic 
license;  (2)  The  tract  was  acquired  by  a  separate  deed  long 
after  the  rest  of  the  cemetery  property  was  acquired.  It 
evidently  is  not  necessary  for  cemetery  purposes,  however  de- 
sirable it  may  be  for  the  a^ppellant  to  own  it;  (3)  It  is  sep- 
arated from  the  rest  of  the  appellant's  property  by  the  Erie 
railroad  tracks  and  is  inaccessible  for  any  practical  purpose 
otherwise  than  by  crossing  these  tracks.  It  is  as  distinct  from 
what  would  ordinarily  be  called  the  cemetery,  in  physical  lo- 
cation, as  it  is  in  character,  as  land  covered  with  water  is  dis- 
tinct in  character  from  dry  land.  The  importance  of  tlie 
separation  of  the  cemetery  company^s  property  by  the  rail- 
road seems  to  us  as  great  in  the  present  case  as  it  was  in  a 
condemnation  case  where  the  owner's  land  was  severed  by  the 
Morris  canal.  Bergen  Neck  Railwaa/  Co,  v.  Point  Breeze  Ferry 
Co,,  57  N.  J.  L,  163.  We  do  not  doubt  that  it  may  be  desira- 
ble for  the  appellant  to  control  this  land  under  water  in  order 
to  prevent  possible  nuisance  in  the  future.  So  it  might  be 
important  for  the  same  purpose  to  control  the  land  across  the 
street  from  its  main  entrance.  The  appellant  might  think  it 
desirable  to  tear  down  the  buildings  and  prepare  the  land 
for  possible  use  for  interments  in  the  more  or  less  distant 
future,  but  we  cannot  believe  it  could  thus  withdraw  the  land 
from  the  tax  levy.  The  line  to  be  drawn  is  not  a  hard  and 
fast  line,  but  like  so  many  other  legal  questions,  one  of  reason- 
able definition  under  all  the  circumstances  of  the  case.  We 
think  the  tax  was  properly  imposed  and  the  judgment  is  there- 
fore aflBrmed,  with  costs. 

For  affirmance — The  Chancellor,  Chief  Justice, 
SwAYZE,  Bergen,  Minturn,  White,  Terhune,  Heppen- 
iiEiMER,  Williams,  Taylor,  Gardner,  J  J.    11. 

For  reversal — N"one. 
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STATE,  DEFENDANT  IN  ERROR,  v.  CAMILLA  CRIVELLI, 
PLAINTIFF  IN  ERROR. 

Submitted  March  27,  1910— Decided  June  19,  1916. 

1.  On  the  trial  of  a  man  for  murder  of  his  wife  by  poison  with  mor- 
phine or  laudanum,  it  was  proper  to  admit  evidence  (1)  of  a 
physician  who  made  the  post  mortem  examination  that  the  con- 
dition of  the  brain  and  blood  led  him  to  suspect  poison;  (2)  of 
a  chemist  that  a  jar  handed  him  contained  a  liquid  ''said  to  be 
the  stomach  contents"  of  one  whose  death  was  attributed  to 
poison,  where  the  liquid  was  proved  by  witnesses  from  whom 
the  chemist  received  his  information  to  be  what  it  was  said  to 
be;  (3)  of  a  chemist  who  had  examined  the  contents  of  the 
deceased's  stomach  as  to  the  quantity  of  morphine  or  laudanum 
that  was  likely  in  the  system  of  the  deceased  or  in  the  stomach 
prior  to  death;  (4)  to  show  defendant's  relations  with  another 
woman  and  his  effort  to  resume  sexual  relations  with  her  just 
before  his  wife's  death;  (5)  that  there  was  a  lack  of  any  ap- 
pearance of  grief  on  his  part  at  his  wife's  death;  (6)  of  an 
expert  witness  as  to  what  portion  of  four  grams  of  morphine  or 
opium  would  likely  be  absorbed  through  the  system;  (7)  it  was 
also  proper  to  cross-examine  the  defendant  as  to  whether  he  had 
expressed  the  pleasure  he  had  had  in  his  intercourse  with  the 
other  wom%n,  and  upon  his  denial,  to  call  the  witness  to  con- 
tradict him. 

2.  A  charge,  in  reply  to  the  jury's  question  whether  they  must  ac- 
cept circumstantial  evidence,  that  they  must  accept  all  evidence, 
coupled  with  the  charge  that  it  was  a  question  of  what  they 
believed  of  the  testimony,  was  proper. 


On  error  to  the  Union  Oyer  and  Terminer. 

For  the  state,  Alfred  A,  Stem. 

For  the  plaintiff  in  error,  J.  Victor  D'Aloia. 

The  opinion  of  the  court  was  delivered  by 

SwAYZB,  J.  The  defendant  was  convicted  of  the  murder 
of  his  wife  by  administering  laudanum.  Most  of  the  ques- 
tions raised  relate  to  the  admission  of  evidence. 
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1.  We  see  no  error  in  allowing  the  physician,  who  made  the 
post  mortem  examination,  to  testify  that  the  condition  of  the 
brain  and  blood  led  him  to  suspect  poison.  It  was  merely 
an  explanation  of  his  subsequent  action  which  resulted  in 
finding  poison  in  the  stomach  of  the  deceased. 

2.  The  objection  that  the  chemist  testified  that  a  jar 
handed  to  him  contained  a  liquid  which  was  "said  to  be  tlie 
stomach  contents'^  of  the  deceased  is  untenable.  The  lan- 
guage was  the  cautious  expression  of  the  witness.  That  the 
liquid  w^  in  fact  what  it  was  said  to  be  was  proved  by  wit- 
nesses having  knowledge  from  whom  the  chemist  had  received 
his  information. 

3.  We  see  no  valid  objection  to  the  chemist  testifying 
as  to  the  quantity  of  morphine  or  laudanum  that  was  likely 
in  the  system  of  the  deceased,  or  in  the  stomach  prior  to 
death.  He  knew  the  quantity  actually  found ;  he  had  expert 
knowledge  which  enabled  him  to  tell  whether  any  had  prob- 
ably been  absorbed  in  her  system;  he  did  not  attempt  to 
specify  the  quantity  with  exactness,  but  merely  testified  that 
there  was  a  large  quantity  present,  considerably  larger  than 
was  found ;  that  such  was  certainly  the  fact  if  death  resulted 
from  a  dose  of  the  drug.  This  was  no  more  than  saying  that 
the  quantity  actually  found  probably  was  not  sufficient  to 
produce  death,  but  that  its  presence  indicated  that  more  had 
been  taken  than  was  found.  This  is  well  within  the  bounds 
of  his  knowledge  as  an  expert. 

4.  The  testimony  as  to  Mr.^.  Ludka's  conversation  with 
.  the  defendant  about  his  relations  with  Mrs.  Meyer  was  com- 
petent, because  it  showed  his  effort,  just  before  his  wife's 
death,  to  resume  the  sexual  relations  with  Mrs.  Meyer  which 
had  been  interrupted  at  the  time  of  his  assault  a  few  months 
before  upon  the  man  with  whom  she  was  living  as  a  wife. 
His  relations  with  Mrs.  Meyer  furnished  an  explanation  of, 
if  not  a  motive  for,  the  alleged  act  of  poisoning  his  wife, 
and  tended  strongly  to  corroborate  the  theory  of  the  state. 
For  the  same  reason  the  testimony  as  to  the  assault  on  Meyer 
was  permissible.  It  formed  a  part  of  the  history  of  the  rela- 
tions between  the  defendant  and  Mrs.  Meyer  and  explained 
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their  discontinuance  and  the  efforts  made  by  the  defendant  to 
have  them  resumed,  and  rendered  it  more  probable  that  he 
would  seek  to  remove  any  obstacle  that  there  jnight  be  to  the 
resumption  of  those  relations. 

5.  We  see  no  objection  to  the  evidence  as  to  the  lack  of 
any  appearance  of  grief  on  the  part  of  the  defendant  at  the 
death  of  his  wife,  who  had  come  to  him  with  his  daughter 
from  Italy  only  a  few  days  before. 

6.  It  was  proper  to  ask  Dr.  Mravlag,  as  an  expert,  what 
portion  of  four  grams  of  morphine  or  opium  would  likely  be 
absorbed  through  the  system.  His  answer  seems  to  have  been 
that  he  did  not  know — an  answer  which  was  harmless — and 
his  testimony  the  next  day  that  the  drug  was  absorbed  more 
or  less  rapidly,  depending  upon  the  form  it  was  in,  was  rele- 
vant to  the  claim  that  the  amount  actually  foimd  was  only  a 
part  of  what  must  have  been  taken  by  the  deceased. 

7.  It  was  proper  to  ask  the  defendant  on  cross-exami- 
nation if  he. did  not  express  to  Giordano  the  pleasure  he  had 
had  in  his  intercourse  with  Mrs.  Meyer,  and  upon  his  denial, 
to  call  Giordano  to  contradict  him.  The  matter  was  not  a 
collateral  matter,  but  bore  directly  upcm  the  state's  case. 
Whether  it  should  have  been  allowed  in  rebuttal,  as  it  was, 
was  a  matter  within  the  discretion  of  the  trial  judge,  and 
that  was  not  abused. 

8.  The  objections  to  the  charge  of  the  court  do  not  raise 
any  question  of  law.  They  go  rather  to  the  court's  way 
of  stating  the  questions  as  to  the  facts  for  the  jury  to  de- 
cide. The  judge  seems  to  have  stated  them  with  entire  fair- 
ness. H6  certainly  went  no  further  than  is  permitted  under 
our  practice.  His  reply  to  the  jury's  question  whether  there 
was  any  direct  evidence  that  the  drug  was  administered  by 
the  defendant,  was  merely  a  statement  of  the  evidence  and 
an  instruction  that  it  was  for  the  jury  to  say  whether  it  was 
direct  or  not,  depending  on  what  they  found  the  facts  to  be. 
His  reply  to  the  question  Whether  the  jury  must  accept  cir- 
cumstantial evidence  was  proper.  When  he  said  they  must 
accept  all  evidence,  he  clearly  meant  only  that  they  must  re- 
ceive all  evidence  that  the  court  thought  admissible,  not  that 
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they  must  credit  it  all;    for  he  immediately  said  it  was  a 
question  of  what  they  believed  »of  the  testimony. 
We  find  no  error  and  the  judgment  is  aflBrmed. 

For  affirmance — ^The  Chancellob,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Minturn,  Black, 
White,  Terhune,  Heppenheimer,  Williams,  Taylor, 
Gardner,  JJ.    14. 

For  reversed — None. 


LOUIS  C.  HARTDORN  AND  WILLIAM  H.  RADCLIFF. 
PLAINTIFFS  IN  ERROR,  v.  THE  WEBB  MANUFACTUR- 
ING COMPANY,  DEFENDANT  IN  ERROR. 

Argued  March  Term,  1909— Decided  February  26,  1910. 

1.  Webb,  the  secretary*  superintendent  and  manager  of  a  manu- 
facturing corporation,  caused  the  arrest  of  the  plaintiffs,  two  for- 
mer employes  of  the  company,  for  the  larceny  of  certain  articles, 
the  property  of  the  company,  found  in  their  possession.  The 
plaintiffs  claimed  that  Webb  had  given  them  these  articles,  but 
of  this  claim  the  corporation  had  no  actual  notice.  The  plaintiffs 
were  tried  and  acquitted  of  the  charge,  and  they  then  brought 
an  action  against  the  company  for  malicious  prosecution.  Webb 
had  no  express  authority,  nor  had  he  any  implied  authority  to 
give  away  the  property  of  the  company,  and  the  gift,  if  made, 
was  a  personal  matter  between  him  and  the  plaintiffs,  and  so 
knowledge  pf  the  gift  was  a  fact  not  imputable  to  the  corpora- 
tion. The  other  facts,  knowledge  of  which  by  Webb  was  im- 
putable to  the  company,  in  the  absence  of  notice  that  plaintiffs 
claimed  the  articles  by  gift  from  Webb,  were  such  as  to  create 
a  probable  cause  for  the  company  to  believe  that  the  plaintiffs 
were  guilty  of  larceny. 

2.  Where  the  facts  are  not  in  dispute,  the  question  of  probable 
cause,  in  actions  for  malicious  prosecution,  is  one  of  law. 

Note. — This  opinion  was  rendered  at  the  November  Term,  1909, 
and  should  have  been  published  with  the  opinions  of  that  term,  but 
was  overlooked  by  the  reporter. — Rep. 
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On  error  to  the  Supreme  Court. 

Fop  the  plaintiflfs  in  error,  Patrick  J.  Dolan  and  Michael 
J.  Tansey. 

For  the  defendant  in  error,  Herbert  W.  Knight  and  John 
A.  Bemhard. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J.  Two  judgments  on  verdicts  directed  for  defend- 
ants are  brought  up  by  separate  writs  of  error.  One  is  in  the 
case  of  Louis  C.  Hartdorn  v.  The  "Webb  Manufacturing  Com- 
pany, and  the  other  judgment  is  in  the  case  of  "William  H. 
Badclif^  against  the  same  company.  The  writs  of  errors  in 
both  cases  we're  argued  together. 

Both  actions  were  for  malicious  prosecution.  They  were 
tried  together,  and  upon  the  trial  there  were  directions  of  ver- 
dicts for  the  defendants. 

The  question  propounded  is  whether  the  plaintiffs,  or  either 
of  them,  were  entitled  to  go  to  the  jury. 

The  skeleton  of  facts  is  that  both  plaintiffs  were  arrested 
on  the  complaint  of  Hartwell  W.  Webb  for  stealing  articles 
from  the  "W^ebb  Manufacturing  Company.  Both  were  indicted, 
tried  and  acquitted.    For  this  arrest  the  actions  were  brought. 

The  complaint  upon  which  the  arrest  of  the  two  plaintiffs 
was  made  was  signed  and  sworn  to  by  Hartwell  "W.  "Webb. 
The  complaint  stated  that  Radcliff  and  Hartdorn  did  feloni- 
ously steal  and  carry  away  brass  fixtures,  parts  of  speed  in- 
dicators, pinions,  clamps,  gears,  and  flexible  shafts  of  the 
valuation  of  $500  from  the  premises  of  the  Webb  Manufac- 
turing Company,  at  the  corner  of  Columbia  and  Green  streets, 
in  the  city  of  Newark ;  also  at  60  and  62  Shipmant  street ; 
said  Webb  Manufacturing  Company  being  the  owners  of  said 
property  in  conjunction  with  one  Edward  H.  Webb.  This 
complaint  was  sworn  to  on  August  2l8t,  1906. 

It  appears  that  both  Radcliff  and  Hartdorn  had  been  em- 
ployed by  a  company  known  as  the  Webb  Company.  This 
company  was  changed  to  the  Webb  Manufacturing  Company 
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on  January  12th,  1906.  Hartdorn  had  begun  his  service  with 
the  old  company  in  Xovember,  1904,  and  remained  with  the 
old  and  the  new  companies  until  March  28th,  1906.  When 
Radcliff  began  his  work  with  the  old  company  is  not  stated 
with  precision,  but  he  left  the  service  of  the  new  company 
at  the  time  of  his  arrest  in  August,  1906. 

The  business  of  the  Webb  Manufacturing  Company  was 
at  first  the  manufacture  of  speed  indicators,  and  afterward 
the  manufacture  of  speed  odometers,  in  connection  with  the 
indicators;  and  th^i  to  connect  the  one  of  these  with  the 
other,  it  manufactured  a  flexible  shaft.  Radcliff  says  that  he 
was  foreman  and  toolmaker  in  the  Webb  Manufacturing 
Company's  service.  In  the  latter  part  of  1905  Hartdorn  be- 
gan, and  in  January,  1906,  effected  an  organization  called 
the  Jfational  Flexible  Shaft  Company,  in  which  company  he 
interested  Radcliff,  and  financially,  one  Mr.  Racine.  The 
business  of  this  company  was,  among  other  things,  the  manu- 
facture of  flexible  shafts,  and  so  was  a  competitor  of  the 
Webb  Manufacturing  Company.  Both  Radcliff  and  Hart- 
dorn, while  still  M^orking  for  the  Webb  Manufacturing  Com- 
pany, were  experimenting  and  manufacturing,  or  trying  to 
manufacture,  flexible  shafts;  and  Hartdorn,  after  leaving  the 
Webb's,  devoted  himself  to  this  work. 

Mr.  Hai*twell  W.  Webb,  who  was  the  active  person  in  the 
operation  of  the  plant  of  the  Webb  Manufacturing  Company, 
says  that  some  time  in  June,  1906,  he  received  information 
from  a  Mr.  Tucker  that  he.  Tucker,  suspected  that  Hartdorn 
and  Radcliff  were  making  flexible  shafts.  Mr.  Webb  says 
that  on  August  16th  he  received  a  visit  from  Mr.  Racine, 
already  mentioned,  who  asked  Webb  whether  he  knew  that 
Hartdorn  and  Radcliff  were  in  business,  and  said  that  he, 
Racine,  came  to  see  Webb  because  he  did  not  wish  to  involve 
himself  in  any  action  that  might  be  brought  against  him  with 
reference  to  the  things  he  had  found  on  the  premises;  that 
he,  Racine,  told  Webb  that  he  was  treasurer  of  the  Xational 
Flexible  Shaft  Company ;  that  he  had  found  gears  and  brass 
clamps  and  stuff  there  to  account  for  which  he  had  foimd 
nothing  on  the  books;    that  Hartdorn  and  Radcliff  had  re- 
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quested  him  to  give  a  bond  as  treasurer,  and  that  he  would 
not  do  so  until  he  was  sure  where  the  stuff  came  from ; .  that 
Racine  told  him,  Webb,  that  he  was  first  led  to  suspect  some- 
thing wrong  when  some  person  came  up  there  and  told  Racine 
and  Hartdorn  that  some  one  was  coming  up  from  the  Webb 
Cornpany,  when  Hartdorn  immediately  got  down  on  the  floor 
and  began  to  scrape  up  some  clamps  that  were  used  for  bind- 
■  ing  the  ends  of  the  flexible  shaft,  of  which  there  were  eight 
or  ten  pounds  there.  That  Racine  further  said  that  Hartdorn 
and  Radcliff  were  talking  about  a  gear;  that  Hartdorn  had 
told  Radcliff  to  get  as  many  of  these  as  he  could  before  he  left 
Webb's. 

After  this  conversation  with  Racine,  Mr.  Webb  consulted 
his  brother,  Mr.  E.  H.  Webb.  These  two,  with  Mr.  Racine, 
went  to  see  Mr.  Helm,  the  lawyer  of  the  company,  but,  not 
finding  him,  they  went  to  police  headquarters  and  asked  for  an 
oflScer  to  go  with  them  to  the  factory  of  the  Nationad  Flexi- 
ble Shaft  Company.  The  oflScer  at  police  headquarters  ad- 
vised them  to  first  go  to  that  place  with  Mr.  Racine,  who 
was  an  oflScer  of  the  company.  This  they  did.  There,  Mr. 
Webb  says,  he  found  a  lot  of  articles  which  he  recognized  as 
formerly  manufactured  by  and  belonging  to  the  Webb  Manu- 
facturing Company.  Many  of  these  were  taken  to  the  police 
station.  This  was  on  Sunday,  and  on  Monday  they  found 
and  consulted  Mr.  Helm,  the  lawyer,  and  after  stating  the 
facts  to  him  he  advised  them  that  there  was  a  ground -for  a 
charge  of  larceny,  and  probably  of  embezzlement.  Helm  ad- 
vised a  consultation  with  Judge  Skinner,  to  whom  Webb 
again  detailed  the  facts,  and  Judge  Skinner  advised  a  charge 
of  larceny.  A  search  warrant  was  issued,  under  which  the 
plant  of  the  National  Flexible  Shaft  Company  was  examined, 
a  gear  found,  and  afterward  a  complaint  appears  to  have  been 
made  and  a  warrant  issued  for  the  arrest. 

The  plaintiffs  admitted  that  many,  indeed  most  of  the  ar- 
ticles found  by  Mr.  Webb  had  been  taken  away  from  the  fac- 
tory of  the  Webb  Manufacturing  Company  and  had  been  the 
property  of  the  Webb  Manufacturing  Company,  but  they  in- 
sisted that  every  article  had  been  given  to  one  of  them  by 


Digitized  by  VjOOQIC 


266    COURT  OF  ERRORS  AND  APPEALS. 

Hartdorn  v.  Webb  Mfg.  Co.  89  N,  J,  L. 

Mr.  Hartwell  W.  Webb.  Radcliff  says  that  about  a  month 
or  six  weeks  after  the  Webb  Manufacturing  Company  was 
formed,  Mr.  Hartwell  W.  Webb  told  him  to  gather  together 
all  the  materials  that  were  around  the  place  for  the  purpose 
of  selling  them  to  a  dealer  nam^d  Schueler;  that  Mr.  Hart- 
dorn asked  for  a  few  of  the  castings,  and  he  was  told  that  he 
could  take  them,  and  that  he  did  so. 

Hartdorn  says  that  he  was  told  that  he  could  take  some 
gears  out  of  the  same  scrap.  He  also  says  that  Mr.  Webb  had 
given  him  lots  of  things  at  different  times,  which  things  he 
threw  away  when  he  moved  to  Franklin  street.  Among  other 
things,  Webb  had  given  him  a  bevel,  which  was  produced  at 
the  trial. 

As  already  observed,  the  trial  court,  at  the  close  of  the  tes- 
timony, directed  a  verdict  for  the  defendant  in  both  cases.  In 
reviewing  this  direction,  it  is  to  be  observed  that  there  was 
no  express  direction  by  the  board  of  directors  of  the  Webb 
Manufacturing  Company  that  Mr.  Webb  should  cause  the  ar- 
rest of  these  persons;  nor  was  any  general  authority  given 
to  Mr.  Webb  to  cause  the  arrest  of  any  person  suspected  of 
larceny  of  the  company's  property.  Nor  did  the  oflBcial  re- 
lations between  the  Webb  Manufacturing  Company  arid  either 
of  the  Messrs.  Webb  imply  a  power  in  them  to  act  for  the 
corporation  in  causing  such  an  arrest.  Mr.  Hartwell  W.  Webb 
was  the  secretary,  and  Mr.  Edward  H.  Webb  the  treasurer 
of  thft  company.  Upon  neither  of  such  officers  was  there  con- 
ferred ex  virtute  officii  a  power  to  bind  the  corporation  by 
causing  criminal  process  to  issue  against  the  plaintiffs. 

But  it  is  insisted  that  Mr.  Hartwell  W.  Webb  was  more 
than  secretary;  that  he  was  the  active  manager  and  superin- 
tendent of  the  manufacturing  business  carried  on  by  the 
corporation,  and  so  had  supervision  over  the  materials  manu- 
factured, and  the  materials  and  machinery  used  in  its  manu- 
facturing business. 

The  responsibility  of  a  corporation  for  an  arrest  caused  by 
its  agent  in  the  performance  of  his  duty  to  protect  or  recover 
the  property  of  the  corporation,  need  not  be  discussed.     It 
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need  not  be  discussed,  for,  assuming  that  if  the  Webb  Manu- 
facturing Company  had  been  possessed  of  a  knowledge  of  all 
the  facts  which  might  have  been  known  to  Mr.  Webb,  or, 
afisnming  that  the  knowledge  of  such  facts  as  Webb  possessed 
was  imputable  to  the  corporation,  the  corporation  would  be 
liable  for  Webb's  acts — ^nevertheless,  we  think  the  direction 
of  the  verdicts  was  right. 

The  question  involved  is  not  whether  Mr.  Webb  had  prob- 
able cause  to  believe  that  the  plaintiffs  were  guilty  of  larceny 
of  the  articles — ^the  property  of  the  corporation  found  in  the 
plaintiffs'  possession;  but  the  question  is  whether  the  corpo- 
ration had  cause  for  such  belief.  If  the  facts  actually  or 
constructively  known  to  the  corporation  were  such  as  to  lead 
it  to  think  that  there  was  a  probable  cause  for  the  plaintiffs' 
arrest,  that  fact  would  afford  a  clear  legal  defence  to  the 
corporation  u).  an  action  brought  by  the  plaintiffs  for  ma- 
licious prosecution  in  causing  their  arrest;  and  if  the  facts 
actually  or  constructively  known  to  the  corporation  existed 
indisputably,  then  whether  such  probable  cause  existed  was 
a  question  of  law. 

Xow  the  fact  that  the  property  alleged  to  have  been  stolen 
was  the  property  of  the  corporation ;  the  fact  that  it  had  been 
taken  away  by  Hartdorn ;  the  fact  that  it  was  found  on  the 
premises  of  the  plaintiffs;  the  fact  that  Eacine  had  com- 
municated to  Webb  the  circumstances  already  detailed — are 
undisputed  existing  facts.  Assuming  that  knowledge  of  these 
facts  were  known  to  the  corporation  because  they  were  known 
to  Webb,  the  company  would  have  had  reasonable  ground  to 
believe  that  the  articles  had  been  stolen  by  the  plaintiffs. 

Xow  the  fact  upon  which  the  plaintiffs  rested  their,  defence 
was  that  Mr.  Webb  had  given  to  Hartdorn  the  articles  alleged 
to  have  been  stolen.  Webb  indeed,  denied  this;  but,  assum- 
ing it  as  a  disputed  fact,  it  is  still  undisputed  that  no  actual 
knowledge  of  this  claim  by  the  plaintiffs  ever  came  to  the 
corporation,  therefore,  to  put  the  corporation  in  the  position 
ot  having  acted  with  this  knowledge,  it  must  be  assumed  that 
the  knowledge  of  the  alleged  act  of  Webb  in  giving  to  the 
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plaintiffs  this  property  is  imputable  to  the  corporation  be- 
cause Webb  was  its  agent  But  it  is  perceived  that  while  Mr. 
Webb  may  have  had  the  power  to  act  for  the  company  in  pre- 
serving, or  even  selling  the  property  of  the  corporation,  he 
had  not  a  shred  of  authority  to  give  away  the  property  of 
the  company.  Such  a  transaction  was  a  purely  personal  mat- 
ter between  himself  and  Hartdorn.  Indeed,  Hartdorn  knew 
— according  to  his  own  statement — that  Webb  was  so  dealing 
with  the  property  surreptitiously,  for  Hartdorn  says  that 
Webb  remarked  at  the  time  that  scrap  was  gathered  out  of 
which  the  property  was  taken :  "Hurry  up,  because  I  don't 
want  none  of  the  stockholders  to  walk  in  and  see  it,  because 
what  they  don't  know  won't  hurt  them."  But  disregarding 
this  remark,  it  is  clear  that  the  alleged  act  of  Mr.  Webb  in 
so  dealing  with  the  property  of  the  corporation  was  entirely 
aside  from  his  authority,  as  such  authority  appears  in  the 
testimony,  and  his  act  was  one  entirely  personal  to  himself. 
Knowledge  of  the  fact  that  Webb  had  given  the  property  to 
Hartdorn  was,  therefore,  not  imputable  to  the  corporation. 

The  principle  which  imderlies  this  rule  is  illustrated  in 
the  case  of  Oraham  v.  Orange  County  Bank,  59  N.  J.  L.  225, 
and  in  the  line  of  cases  collected  in  the  note  to  be  found  in 
6  Am.  4&  Eng.  Anno,  Cos,  679. 

So,  if  all  knowledge  of  the  other  facts,  namely,  the  fact 
that  Webb  had  been  told  by  Racine  of  the  circumstances  al- 
ready set  out,  the  fact  that  the  articles  had  been  in  the  pos- 
session of  the  Webb  Company,  the  fact  that  they  were  in  the 
possession  of  the  plaintiffs,  the  fact  that  no  sale  of  these  articles 
had  been  made — were  impliedly  known  to  the  company,  yet 
in  the  absence  of  any  imputed  knowledge  that  the  articles 
had  been  given  to  the  plaintiffs  by  Mr.  Webb,  there  was  prob- 
able cause  apparent  to  the  corporation  for  thinking  that  the 
plaintiffs  were  guilty  of  larceny.  Therefore,  whatever  toiay 
have  been  the  right  of  action  against  Hartwell  W.  Webb,  the 
action  properly  failed  against  the  defendant. 

The  judgments  upon  the  direction  of  the  verdicts  should 
be  affirmed. 
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For  a^irmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Re^,  Trenchard,  Parker,  Bergen,  Voor- 

HEES,  MiNTURN,  BOGERT,  VrEDENBURGH,  VROOM,  GrAY,  DiLL, 

JJ.     15. 


For  reversal — None. 


EI>MrND  C.   GASKILL.   Jr.,   PLAINTIFF   AND   APPELLANT, 
V.  ATLANTIC  CITY,  DEFENDANT  AND  RESPONDENT. 

Argued  March  21,  1916— Decided  June  19,  1916. 

An  unauthorised  person  who  gains  possession  of  a  public  office  by 
force,  and  with  full  knowledge  that  his  title  thereto  is  disputed 
by  the  lawful  incumbent,  has  no  right  of  action  against  the  pub- 
lic for  the  prescribed  salary  during  such  usurpation. 


On  appeal  from  a  judgment  of  the  Supreme  Court. 

For  the  appellant.  Bourgeois  £  Coviomh. 

For  the  respondent,  Clarence  L.  Cole  and  Theodore  W, 
Schimpf. 

*  The  opinion  of  the  court  was  delivered  by 

Tbenchard,  J.  Martin  E.  Keflfer  was  appointed  recorder 
by  the  commissioners  of  Atlantic  City  on  July  23d,  1912. 

His  term  as  provided  by  law  was  for  three  years. 

In  the  fall  of  1914  the  city  clerk  gave  notice  that  the  oflBce 
of  recorder  would  be  filled  at  the  general  election.  This 
notice  was  given  upon  the  erroneous  assumption  that  by  the 
operation  of  the  Walsh  act  (Pamph,  L.  1911,  p.  462),  which 
Atlantic  City  had  adopted,  the  term  of  the  recorder  expired 
January  Ist,  1915,  and  was  to  be  filled  at  the  preceding  gen- 
eral election. 
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Proceeding  upon  this  erroneous  theory,  Edmund  C.  Gas- 
kill,  Jr.,  the  plaintiff  in  this  suit,  was  nominated  and  elected 
at  the  general  election  held  November  3d,  1914. 

On  October  29th,  1914,  shortly  prior  to  the  general  elec- 
tion, the  commissioners  adopted  a  resolution  recognizing  the 
validity  pf  Mr.  Keflfer's  election  for  a  term  of  three  years  and 
providing  for  payment  to  him  of  the  salary  attached  to  such 
oflBce  "until  such  time  as  the  proper  judicial  tribunal  of  the 
state  declare  otherwise/'  and  of  this  resolution  Mr.  Qaskill 
was  cognizant. 

On  November  30th,  1914,  Mr.  Gaskill,  conceiving  that  he 
was  entitled  to  the  oflBce,  immediately  sent  a  letter  to  Mr. 
Keflfer  demanding  that  he,  Keffer,  surrender  the  office,  to 
which  Mr.  Keffer  replied,  refusing  to  surrender  and  stating 
in  effect  that  he  was  entitled  to  hold  the  office  for  the  full 
term  of  three  years  from  the  time  of  his  election  by  the  com- 
missioners. 

Thus  matters  stood  until  December  Slst,  1914,  when  the 
commissioners  adopted  a  resolution  "recognizing"  the  election 
of  Mr.  Gaskill  as  valid. 

On  the  afternoon  of  December  31st,  1914,  Mr.  Gaskill,  in 
the  absence  of  Mr.  Keflfer,  entered  the  office  of  the  recorder 
and  gave  instructions  for  the  changing  of  the  combination  of 
the  safe  and  locks  on  the  drawers  of  the  desk,  so  that  on  the 
morning  of  January  1st,  1915,  they  were  closed  to  Mr.  Kef- 
fer, though  from  day  to  day  he  tendered  himself  at  the  city 
hall  ready  to  perform  the  duties  of  his  office. 

Immediately  after  being  thus  ousted,  Mr.  Keffer  began 
proceedings  in  quo  warranto  against  Mr.  Gaskill,  who  was  in 
possession,  exercising  the  functions  of  the  office.  Shortly 
thereafter  the  legislature  passed  an  act,  the  purpose  of  which 
was  to  validate  the  election  of  Mr.  Gaskill.  Pamph.  L,  1915, 
p,  659.  Mr.  Gaskill  was  instrumental  in  securing  the  pas- 
sage of  this  act,  he  having  handed  the  original  to  a  member 
of  the  legislature.  This  act  was  brought  to  the  attention  of 
the  Supreme  Court  and  its  effect  considered  in  the  qtu)  war- 
ranto case  then  pending.  The  court  held  that  the  appoint- 
ment of  Mr.  Keffer  was  for  a  term  of  three  years,  from  July 
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23d,  1912,  and  that  the  validating  act  was  unconstitutional. 
A  judgment  of  ouster  was  entered  against  Mr.  Gaskill.  Kef- 
fer  V.  Gaskill  88  N.  J.  L.  77. 

Thereupon  Mr.  Gaskill  brought  this  suit  against  Atlantic 
City  for  the  salary  of  recorder  from  January  Ist,  1915,  to 
July  23^,  1915,  that  being  the  period  during  which  he  had 
•transacted  the  business  of  the  office. 

The  trial  judge,  at  the  Atlantic  Circuit,  upon  the  fore- 
going matters  of  fact  appearing,  directed  a  verdict  for  the 
defendant  and  the  plaintiff  appeals  from  the  consequent 
judgment. 

We  are  of  the  opinion  that  the  judgment  must  be  sus- 
tained. 

The  case  of  Stuhr  v!  Curran,  44  N.  J,  L.  181,  is  not  in 
point.  There  S.  and  C.  were  opposing  candidates .  for  the 
office  of  chosen  freeholder.  C.  received  the  certificate  of  elec- 
tion from  the  board  of  canvassers,  and  performed  the  duties 
of  the  office  for  six  months,  having  no  reason  to  doubt  that 
he  was  l^ally  elected.  He  was  subsequently  ousted  by  S.  on 
quo  warranto.  It  was  held  that  an  action  could  not  be  main- 
tained by  S.  against  C.  to  recover  the  fees  of  the  office  re- 
ceived by  the  latter  while  he  was  in  possession  of  the  office. 
It  will  be  observed  that,  in  that  case,  there  was  concededly  a 
vacancy,  and  the  person  who  assumed  to  fill  the  office  had  no 
reason  to  doubt  that  he  was  legally  elected. 

In  the  present  case  there  was  no  vacancy  either  in  law  or  • 
in  fact,  and  the  plaintiff  knew  that  his  claim  to  the  office  was 
seriously  challenged  by  the  incumbent.    Indeed,  he  knew  be- 
fore the  election  that  if  elected  his  right  to  the  office  and  its 
salary  would  be  questioned. 

This  case  is  more  like  Meehan  v.  Freeholders  of  Hudson, 
46  N.  J,  L.  276,  where  it  was  held  that  an  unauthorized  per- 
son gaining  possession  of  a  public  office  by  force  or  fraud  had 
no  right  of  action  against  the  public  for  the  prescribed  salary 
for  services  rendered  during  such  usurpation.  In  that  case  the 
plaintiff,  with  full  knowledge  that  the  office  to  which  he  was 
nominally  elected  was  already  filled,  and  that  no  vacancy  ex- 
isted at  the  time  of  his  appointment,  forcibly  ousted  the  in- 
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cumbent  under  color  of  a  resolution  which  he  knew  was  in- 
valid. In  the  present  case  we  do  not  attribute  any  such  fraud 
or  sinister  conduct  to  the,  plaintiff.  But,  concededlj,  he  knew 
that  Mr.  Keffer  disputed  his  title.  Concededly,  he  partici- 
pated in  the  forcible  ousting  of  Mr.  KeflEer. 

In  Blare  v.  Board  of  Freeholders,  64  N.  J,  L,  2^2,  it  was 
held  that  one  who  by  force  retains  possession  of  a  public  oflBce 
after  the  expiration  of  his  term,  and  against  the  lawful  de- 
mand of  his  legally-appointed  successor,  cannot  recover  the 
salary  or  emoluments  attached  to  the  office  accruing  after 
such^  demand.  The  only  distinction  between  that  case  and 
this  is  the  distinction  between  forcible  and  ill^al  retention 
and  forcible  and  illegal  intrusion.  If  Mr.  Keffer  had  suc- 
ceeded in  holding  on  to  the  office,  and  his  title  had  been  held 
bad,  the  situation  dealt  with  in  the  Blore  cai^  would  have 
been  presented.  Now,  we  think  that  the  same^rule  should 
apply  when  the  unlawful  claimant  has  ousted  the  Vwful  one. 
In  other  words,  we  think  that  an  unauthorized  pVson  who 
gains  possession  of  a  public  office  by  force,  and  f^^h  full 
knowledge  that  his  title  thereto  is  disputed  by  the  Ulfrful  in- 
cumbent, has  no  right  of  action  against  the  public  ^or  the 
prescribed  salary  during  such  usurpation.  Clearly,  mt.  Gas- 
kill,  if  he  had  faith  in  his  claim,  should  have  brought  quo 
warranto,  and,  if  he  had  succeeded,  he  would  have  be^  en- 
titled to  the  salary  for  the  term.  Instead  thereof,  he  tocfc  the 
law  in  his  own  hands,  to  the  detriment  of  the  public  p^ace, 
and  forcibly  ousted  the  lawful  incumbent  of  the  office  ^ho 
was  engaged  in  the  discharge  of  its  functions. 

The  judgment  of  the  court  below  will  be  affirmed,  \Wth 
costs,  '. 

For  a/ftrmance — ^The  Chancellor^  Chief  Justice,  Gar- 
rison, SwAY^zE,  Trenchard,  Parker,  Besgen,  MinturnV. 
Kalisch,   Black,   Terhunb,   Heppenheimer,   Williams, 
Taylor,  Gardner,  JJ.    15. 

For  reversal — None. 


Digitized  by  VjOOQIC 


MABCH  TEEM,  1916.  273 


89  N.  J.  L,  Spofford  v.  Central  R.  R.  Co. 


MASON  B.  SPOFFORD,  ADMINISTRATOR,  Ac,  OF  WILLIAM 
RYAN,  DECEASED,  PLAINTIFF  AND  RESPONDENT,  v. 
CENTRAL  RAILROAD  COMPANY  OF  NE:W  JERSEY, 
DEFENDANT  AND  APPELLANT. 

Argued  March  20,  191^— Decided  June  19,  1916. 

1.  The  relation  of  carrier,  and  passenger,  when  established,  does  not 
terminate  until  the  passenger  has  reached  his  destination  and 
alighted  from  the  train  upon  which  he  has  been  riding,  and  has 
had  a  reasonable  time  and  opportunity  within  which  to  leave 
the  place  where  the  passengers  are  discharged. 

2.  It  is  the  duty  of  a  railroad  company  to  use  reasonable  care  to 
provide  its  passenger  a  safe  place  and  way  to  alight  at  the  place 
of  destination,  and  the  company  is  liable  for  an  accident  hap- 
pening by  reason  of  the  neglect  of  such  duty  to  a  passenger  who 
has  alighted  from  a  car  at  rest  in  a  station,  and  before  he  has 
had  a  reasonable  time  and  opportunity  to  leave  the  premises  of- 
the  company,  if  the  circumstances  are  such  as  to  induce  the 
passenger  to  believe  that  it  was  safe  for  him  to  alight  at  the 
place  and  in  the  way  he  did. 

3.  Whether  a  person  who  has  alighted  from  fl  standing  train  at  a 
station,  and  who  is  crossing  the  railway  tracks  by  a  planked  way 
provided  by  the  company  for  that  purpose,  after  the  train  has 
moved  out,  is  still  a  passenger  entitled  to  so  cross  without  look- 
ing and  listening,  is  a  question  of  fact  for  the  jury,  where,  under 
the  proof,  reasonable  men  may  differ  as  to  whether  he  was  pro- 
ceeding from  ills  place  of  alighting  to  a  place  of  safety  within  a 
reasonable  time  after  he  had  alighted  from  the  train. 


On  appeal  from  the  Hudson  County  Circuit  Court. 

For  the  appellant,  Charles  E.  Miller  and  Edwards  &  Smith, 

For  the-  respondent,  William  D.  Salter  and  Aaron  A. 
Helniker. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  This  suit  was  brought  by  the  administra- 
tor of  William  Eyan,  deceased,  to  recover  damages  for  his 
death  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  company. 

Vol.  lxxxix.  18 
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The  evidence  at  the  trial  justified  the  jury  in  finding, 
among  others,  the  following  matters  of  fact: 

Ryan,  the  decedent,  a  resident  of  New  York  City,  was  a 
passenger  on  the  train  of  the  defendant  company  running 
from  Jersey  City  to  Forty-ninth  street,  Bayonne,  and  points 
beyond,  and  due  to  arrive  at  Forty-ninth  street  at  eleven-six 
p.  M. 

He  alighted  at  the  latter  station  and  was  killed  by  an  ex- 
press train  running  in  the  opposite  jiirection.  This  express 
did  not  stop  at  Forty-ninth  street,  but  by  its  running  time 
was  due  to  pass  there  about  eleven-seven  p.  m. 

The  station  building  at  Forty-ninth  street  is  on  the  west 
side  of  the  tracks.  There  are  four  tracks  there.  The  two 
nearer  the  station  building  carrying  the  trains  from  Jersey 
City ;  those  upon  the  other  side  carrying  the  traflBc  to  Jersey 
City. 

The  train  from  which  the  decedent  alighted  was  a  local 
train  running  upon  the  second  track,  counting  from  the 
station  building.  The  train  which  struck  decedent  was  run- 
ning upon  the  third  track. 

Aside  from  the  light  which  came  from  the  station  window, 
the  only  illumination  at  the  station  at  the  time  came  from 
four  gas  lights  of  the  ordinary  gas-tip-bumer  type,  one  at 
each  comer  of  the  station  building.  Across  the  tracks,  on  the 
easterly  side,  some  distance  away,  was  the  Pennsylvania 
railroad  yard,  with  lights  here  and  there,  presenting  at  night 
somewhat  the  appearance  of  a  built-up  section.  In  front  of 
the  station,  opposite  the  bay  window,  there  was  a  plank  walk 
eight  feet  wide  running  across  the  tracks  from  the  station 
to  the  westerly  rail  of  the  far  track.  The  remaining  space  in 
front  of  the  station  was  filled  in  with  cinders  between  the 
tracks  and  rails.  There  was  no  fence  or  gates  between  the 
tracks,  no  tunnel,  nor  overhead  bridge.  There  was  a  crossing 
bell  at  the  station  which  rang  for  trains  coming  from  Jersey 
City  but  not  for  trains  going  towards  Jersey  City. 

The  decedent  got  off  the  train  on  the  side  opposite  the 
station  building:  When  struck  he  was  upon  the  plank  walk 
extending  across  the  track  on  which  the  express  train  was 
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running.  He  had  a  return  coupon  to  New  York  in  his 
pocket. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  and  the 
defendant  appeals  from  the  consequent  judgment. 

The  sole  complaint  now  is  that  the  trial  judge  declined 
to  nonsuit  and  to  direct  a  verdict  for  the  defendant. 

We  are  of  the  opinion  that  such  motions  were  properly 
denied. 

It  is  admitted  that  the  decedent  was  a  passenger  upon  the 
defendant's  train. 

The  relation  of  carrier  and  passenger,  when  established, 
does  not  terminate  until  the  passenger  has  reached  his  desti- 
nation and  alighted  from  the  train  upon  which  he  has  been 
riding,  and  has  had  a  reasonable  time  and  opportunity  within 
which  to  leave  the  place  where  the  passengers  are  discharged. 
Delaware,  Lackawanna  and  Western  Railroad  Co,  v.  Traut- 
wem,  52  N.  J.  L,  169. 

Consequently  it  is  the  duty  of  a  railroad  company  to  use 
reasonable  care  to  provide  its  passengers  a  safe  place  and  way 
to  alight  at  the  place  of  destination,  and  the  company  is 
liable  for  an  accident  happening  by  reason  of  the  neglect  of 
such  duty,  to  a  passenger  who  has  alighted  from  a  car  at  rest 
in  a  station,  and  before  he  has  had  a  reasonable  time  and 
opportunity  to  leave  the  premises  of  the  company,  if  the  cir- 
cumstances are  such  as  to  induce  the  passenger  to  believe 
that  it  was  safe  for  him  to  alight  at  the  place  and  in  the 
way  he  did.  Folic  v.  New  YorTc,  Susquehanna  and  Western 
Railroad  Co.,  56  N.  J.  L.  380;  Delaware,  Lackawanna  and 
Western  Railroad  Co.  v.  Traaitwein,  52  Id.  169. 

Tested  by  this  rule  we  think  the  question  of  the  liability 
of  the  defendant  company  was  for  the  jury. 

It  was  admitted  that  the  train  upon  which  decedent  was 
riding  had  stopped  at  the  station  for  the  purpose  of  dis- 
charging passengers.  Whether  the  circumstances  were  such 
as  to  induce  the  decedent  to  believe  that  it  was  safe  for  him 
to  get  off  the  train  on  the  side  away  from  the  station  building 
was  a  jury  question.  The  evidence  tended  to  show  that  he 
was  not  familiar  with  the  station  or  its  surrounding^.    It  is 
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said  that  he  intended  to  visit  a  person  living  on  the  west 
side  of  the  tracks,  and  that  the  city  was  not  built  up  on  the 
east  side  upon  which  he  alighted.  That  may  be  so.  But  it 
was  permissible  from  the  evidence  to  conclude  that  the  station 
was  not  well  lighted  and  the  night  was  dark,  and  it  may  well 
be  that  the  decedent  was  misled  by  the  distant  lights  in  the 
railroad  yard  on  the  east  side,  and  so  naturally  made  the  mis- 
take of  alighting  upon  that  side.  A  stranger  arriving  at  his 
station  cannot  always  stop  to  take  into  consideration  all  the 
surroundings.  The  fact  that  there  was  a  platform  on  the 
side  where  he  alighted,  leading  across  the  track  where  he 
was  hit»  was  another  one  of  the  circumstances  all  of  which 
rendered  it  possible  and  legitimate  for  the  jury  to  conclude 
that  the  circumstances  were  such  as  to  induce  the  decedent 
to  believe  it  safe  for  him  to  alight  as  he  did.  That  being  so, 
the  question  arises  was  it  open  to  the  jury  to  find  that  the 
defendant  company  failed  in  the  performance  of  its  duty  to 
use  reasonable  care  to  render  safe  the  place  and  way  used  by 
the  decedent?  We  think  that  it  was.  It  was  a  permissible 
assumption  tliat  the  defendant  company  knew  or  ought  to 
have  known  that  a  passenger  upon  the  local  was  likely  to 
get  oflE  on  the  east  side  of  the  train  in  the  absence  of  notice 
to  the  contrary.  The  company  knew  that  the  e3q)ress  train 
was  due  to  pass  on  the  adjacent  parallel  track  on  the  east 
side  at  the  time  or  shortly  after  the  local  discharged  its 
passengere.  Now  we  do  not  say  that  it  was  the  positive  duty 
of  the  company  to  have  provided  a  fence  between  the  tracks; 
nor  do  we  say  that  it  was  its  positive  duty  to  have  provided 
gates  upon  the  local  train  to  prevent  passengers  from  alight- 
ing upon  the  side  along  which  the  express  would  pass.  But 
wc  do  say  that  it  was  open  to  the  jury  to  find  that  there  was 
a  want  of  reasonable  care  in  its  failure  to  take  any  precau- 
tion whatever.  The  jury  may  well  have  found  that  ordinary 
prudence  upon  the  part  of  the  railroad  company,  under  such 
circumstances,  required  it  to  inform  its  passengers  which  of 
the  two  ways  of  alighting  was  intended  to  be  used  upon  that 
occasion,  or  to  in  some  way  obstruct  the  one  not  so  intended 
in  such  manner  as  to  give  notice  of  the  fact. 
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But  it  is  contended  that  "under  the  evidence  the  defendant 
owed  no  duty  to  the  decedent  at  the  time  of  his  injury  other 
than  the  duty  owing  to  a  mere  licensee  of  refraining  from 
willful  or  wanton  injury,  because  he  had  ceased  to  be  a 
passenger."  i 

But  we  think  that  it  did  not  conclusively  appear  that  the 
decedent  had  ceased  to  be  a  passenger. 

Tlie  defendant  rests  its  contention  in  this  regard  entirely 
upon  the  claim  that  it  conclusively  appeared  that  the  express 
passed  the  Forty-ninth  street  station  three  minutes  after  the 
local,  upon  which  decedent  was  a  passenger,  had  pulled  out. 
But  this  contention  is  not  well  founded  in  fact.  It  did  not 
so  conclusively  appear.  No  v/itness  assumed  to  definitely 
Rk  the  time  of  passing  of  the  express  with  relation  to  the 
clearance  of  the  local.  There  was  evidence  that  the  local 
was  due  at  Forty-ninth  street  at  eleven-six  p.  m.;  that  the 
express  was  due  to  pass  Eighth  street  at  eleven-two  p.  m., 
and  generally  took  about  five  minutes  to  run  to  Forty-ninth 
street,  which  would  bring  it  to  Forty-ninth  street  about 
eleven-seven  p.  m.  or  just  about  the  time  the  local  was  dis- 
charging its  passengers.  This  was  the  testimony  of  the  com- 
pany's engineer.  The  witness  Kiernan  testified  that  there 
was  usually  about  thirty  seconds  between  the  passing  of  these 
trains  at  the  Forty-ninth  street  station.  This  and  other  evi- 
dence, which  it  is  unnecessary  to  quote,  permitted  of  the  in- 
ference that  the  express  passed  at  the  time,  or  very  shortly 
after,  the  local  discharged  its  passengers. 

Concededly  the  decedent  alighted  upon  the  planked  way. 
This  led  across  the  track  upon  which  the  express  was  coming. 
It  was  a  fair  inference  that  decedent  was  either  crossing  or 
momentarily  hesitating,  trying  to  find  his  way  in  the  dark. 

If  the  train  from  which  he  had  alighted  had  not  yet  pulled 
out,  of  course  the  argument  of  the  defendant  upon  this  phase 
of  the  case  has  no  basis  for  its  support.  If  it  had  pulled  out, 
a  jury  question  was  presented.  The  rule  is  this:  Whether 
a  person  who  has  alighted  from  a  standing  train  at  a  station, 
and  who  is  crossing  the  railway  tracks  by  a  planked  way  pro- 
vided by  the  company  for  that  purpose,  after  the  train  from 
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which  he  has  alighted  has  moved  out,  is  still  a  passenger 
entitled  to  so  cross  without  looking  or  listening,  is  a  question 
of  fact  for  the  jury,  where,  under  the  proof,  reasonable  men 
may  differ  as  to  whether  he  was  proceeding  from  his  place  of 
alighting  to  a  place  of  safety  within  a  reasonable  time  after 
he  had  alighted  from  the  train.  Atlantic  City  Railroad  Co, 
V.  Kiefer,  75  N.  J.  L.  54. 

We  conclude,  therefore,  that  tjie  case  was  properly  sub- 
mitted to  the  jury. 

The  judgment  below  will  be  affirmed,  with  costs. 

« 

For  affirmance— tThe  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  Terhune,  Heppenheimer,  Williamb, 
Taylor,  Gardner,  J  J.    15. 

For  reversal — None. 


ABRAHAM  EISLER  AND  ESTHER  EISLER,  PLAINTIFFS- 
APPELLANTS.  V.  SOLOMON  M.  HALPERIN  AND  RACHEL 
HALPERIN,  DEFENDANTS-RESPONDENTS. 

Submitted  March  27,  191G— -Decided  June  19,  1916. 

1.  Since  the  amendment  of  1910  to  section  30  of  the  District  Court 
act,  District  Courts  have  had  jurisdiction  pd  try  causes  wherein 
the  title  to  land  is  in  question,  within  the  limits  set  by  that  sec- 
tion as  amended. 

2.  A  vendee  is  not  obliged  to  accept  a  title  substantiaUy  defective, 
and  on  rejecting  the  deed  for  good  cause  may  demand  and  sue 
for  the  return  of  money  paid  on  account  of  the  purchase. 

3.  When  the  suflSciency  of  a  real  estate  title  is  in  question  in  a 
court  of  law,  that  court  may  receive  and  consider  evidence  tend- 
ing to  show  that  the  title  is  vulnerable  in  equity. 

4.  Delivery  of  possession  is  normally  essential  to  the  transfer  of  a 
good  title,  and  a  vendee  may  reject  a  title  not  accompanied  by 
immediate  possession,  unless  the  agreement  be  otherwise. 
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On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  85  N.  J.  L.  139. 

For  the  appellants,  Samuel  F.  Leber, 

For  the  respondents,  Benjamin  M.  Weinberg. 

The  opinion  of  the  court  was  delivered  by 

Parkeh,  J.  The  suit  was  for  the  recovery  back  of  money 
paid  on  account  of  the  purchase  price  of  real  property  by 
reason  of  defect  in  the  title  and  inability  to  deliver  posses- 
sion. The  District  Court  gave  judgment  for  the  plaintiffs, 
^nd  in  the  Supreme  Court  this  was  reversed,  on  the.  ground 
that  the  trust  with  which  plaintiff  claimed  the  proj^erty  was 
affected  was  not  manifested  by  writing,  as  required  by  the 
statute  of  frauds,  and  therefore  the  testimony  about  it  was 
irrelevant  and  immaterial.  The  court  does  not  discuss  the 
claim  made  by  plaintiff  that  defendants  were  unable  to  de- 
liver possession,  as  found  by  the  trial  judge.  The  Supreme 
Court  also  held,  on  the  authority  6f  Tapscott  v.  McVey,  82i 
N,  J,  L.  35,  that  since  the  amendment  of  1910  to  section  30 
of  the  District  Court  act  (Comp,  Stat,,  p.  1962),  which  struck 
out  the  proviso  withholding  jurisdiction  of  actions  wherein 
the  title  "to  lands  and  real  estate  shall  come  in  question  (see 
Pamph.  L.  1898,  p.  564),  District  Courts  have  had  jurisdic- 
tion to  pass  on  questions  of  title  to  land  within  the  limits  set 
by  that  section  as  amended.  Witli  this  last  conclusion  we 
agree.  The  change  in  the  statute  is  an  abrogation  to  this 
extent  of  the  rule  laid  down  in  Bidtoro  v.  Whalen,  61  X.'J. 
L,  461,  and  the  District  Court  therefore  properly  entertained 
the  action. 

On  the  other  points  of  the  case,  however,  we  reaeli  a  result 
different  from  that  reached  by  the  Supreme  Court.  So  far 
as  the  facts  are  recited  in  the  opinion  of  that  court,  uhi  ,^upra, 
they  need  not  be  repeated.  The  rule  is  elementary  that,  in 
the  absence  of  any  qualifying  conditions  in  the  contract  of 
sale  (and  there  were  none  in  this  case),  the  purchaser  is  en- 
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titled  to  a  good  title.  If  the  title  be  not  such  as  the  purchaser 
is  entitled  to  under  his  contract,  he  may,  after  a  proper  ten- 
der, or  without  it  in  cases  where  it  is  waived  or  excused,  re- 
scind the  contract  and  recover  back  in  an  action  at  law  what 
he  has  paid  on  it.  29  Encych  L,  {2d  ed,)  619;  Meyer  v. 
Madreperla,  68  N.  J.  L.  258,  266.  The  principle  is  recognized 
in  this  st^te  by  such  cases  as  Weimar  v.  Path,  43  Id.  1 ;  But- 
toro  V.  Whalen,  supra;  Qerbert  v.  Trustees,  59  Id,  160,  and 
Mangonaro  v.  Karl,  84  Id,  408.  We  have  in  this  state 
a  line  of  cases  holding  that  equity  will  not  decree  the  specific 
performance  of  such  a  contract  if  it  will  result  in  compelling 
the  purchaser  to  take  a  doubtful  title.  Dohhs  v.  Norcross,  24 
N.  J,  ^q,  327,  a  decision  of  Chancellor  Runyon,  is  a  leading 
example.'  Recent  cases  in  this  court  are  Van  Riper  v.  Wicker- 
shxim,  77  Id,  232,  and  Doutney  v.  Lambie,  78  Id,  277.  There 
may  be  some  cases  where  equity  would  refuse  relief  to  a  ven- 
dor on  account  of  doubtful  features  of  title  that  nevertheless 
would  not  support  a  rescission  by  vendee  and  a  suit  for  re- 
covery back  of  purchase-money  paid;  but  if  there  be  a  sub- 
stantial defect,  the  vendee  may  rescind  and  recover  back  his 
payments  and  interest  if  the  title  has  not  passed.  Illustrative 
cases  are  Moore  v.  Appleby,  108  N,  Y.  237  (lack  of  proper 
parties  in  a.  partition  suit) ;  Fruhauf  v.  Bendkeim,  127  Id. 
587  (outstanding  privilege  of  renewing  a  lease),  and  Simon 
V.  Vanderve-er,  155  Id.  377  (filed  lis  pendens  and  complaint 
stating  a  good  cause  of  action,  although  unfounded  in  fact). 
In  the  case  at  bar,  plaintiffs  had  notice  that  Halperin  held 
by  a  deed  that  was  tantamount  to  a  mortgage,  i.  e.,  given  to 
seoure  money  loaned,  and  under  an  oral  agreement  with 
Blacher,  his  grantor,  that  in  case  of  a  sale  Halperin  would 
account  for  all  moneys  received  over  and  above  the  loan.  The 
Supreme  Court  held  that  this  was  an  oral  trust  and  unenforce- 
able under  the  statute  of  frauds.  But  what  section  3  requires 
is  that  trusts  shall  be  "manifested  and  proved"  by  writing  in 
order  to  be  enforceable,  and  as  was  held  by  this  court  in  Jam- 
ison V.  Miller,  27  N.  J.  Eq,  586,  592,  the  writing  may  be. 
brought  into  being  after  the  creation  of  the  trust,  and  even; 
after  the  intervention  of  creditors  by  attachment.     If  ef- 
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fective  against  attaching  creditors  without  notice,  it  should 
also  be  effective  against  subsequent  purchasers  with  notice; 
so  that  the  claims  of  plaintiffs  under  the  deed  of  Halperin, 
if  they  accepted  it  with  notice  of  this  parol  trust,  were  sub- 
ject to  impairment  or  defeasance  thereafter  by  the  expres- 
sion or  evidencing  of.  that  trust  in  writing.  That  it  wa^  a 
trust  to  sell  would  not  materially  help  the  matter,  for  its 
terms  may  have  contained  a  limitation  on  price  or  some  re- 
striction that  would  invalidate  Halperin's  deed  as  trustee. 
Apart  from  this,  if  the  deed  from  the  Blachers  to  Halperin 
was  in  fact  only  a  mortgage,  this  could  be  shown  by  parol  evi- 
daice.    Cake  v.  Shidl  45  Id.  208. 

It  is  true  that  Blacher  was  present  at  the  time  fixed  for 
passing  title,  and  probably  would  be  estopped  from  impeach- 
ing a  deed  by  Halperin.  Blacher's  wife,  however,  was  not 
present.  Plaintiff's  attorney  demanded  a  release  of  her  dower 
and  was  informed  that  she  was  in  Europe  and  would  not 
return  for  several  weeks.  Even  if  the  interest  of  Blacher 
was  purely  equitable,  his  wife  would  be  entitled  to  dower  in 
it.  Gushing  v.  BlaJce,  30  N.  J.  Eq,  689.  From  all  which  con- 
siderations it  should  sufficiently  appear  that  for  the  Eislers 
to  accept  the  title  proffered  would  lay  them  open  to  a  fair 
probability  of  vexatious  litigation  with  the  possibility  of  seri- 
ous loss.  A  title  in  that  condition  is  plainly  unmarketable 
and  substantially  defective,  and  a  purchaser  is  justified  in  re- 
fusing to  accept  it. 

As  to  the  propriety  of  the  testimony  about  the  parol  trust, 
or  the  deed  as  a  mortgage,  the  question  under  investigation 
by  the  District  Court  was  whether  the  title  was  one  which  the 
purchaser  was  entitled  to  reject  in  its  then  state,  and  in  solv- 
ing that  it  was  entitled  to  receive  any  evidence  that  tended  to 
show  the  openings  for  attack  on  the  title,  whether  at  law  or 
in  equity.  On  the  whole, 'we  consider  that  plaintiffs  acted 
lawfully  in  rejecting  the  title  and  in  demanding  their  money 
back,  and  were  entitled  to  sue  for  it  at  law. 

There  is  another  ground  for  supporting  the  judgment-  of 
the  District  Court  that  does  not  seem  to  have  been  discussed 
by  the  Supreme  Court,  viz.,  that  defendants  were  unable  to 
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put  plaintiffs  into  possession.  Plaintiffs  notified  defendants 
at  or  about  the  time  of  executing  the  agreement  of  purchase 
in  December,  that  they  would  have  to  move  out  of  the  prop- 
erty that  they  were  then  occupying  at  the  time  fixed  for  clos- 
ing title,  February  14th  or  15th,  and  would  require  imme- 
diate possession  of  the  premises.  When  the  parties  met  to 
close  the  title,  it  was  found  that  Blacher  and  his  wife  were 
in  possession,  and  Blacher  refused  to  vacate  the  premises  or 
to  fix  definitely  any  time  when  thej  would  remove  therefrom. 
Such  is  the  finding  of  fact  by  the  trial  court,  and  on  that  find- 
ing also  a  judgment  in  favor  of  the  plaintiff  was  justified. 

For  these  reasons  the  judgmeijt  of  the  Supreme  Court  will 
be  reversed  and  that  of  the  District  Court  aflBrmed. 

Par  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Swayze, 
Parker,  Bergen,  Kalisch,  Black,  White,  Terhune,  Hbp- 

PENHEIMER,  WiLLIAMS,  TaYLOR,  GARDNER,  JJ.     13. 


THOMAS  REANEY,  RESPONDENT,  v.  CENTRAL  RAILROAD 
COMPANY   OF   NEW   JERSEY,   APPELT^ANT. 

Argued  November  24,  1915— Decided  June  19,  1916. 

A  landowner  who  invites  others  to  use  a  private  way  owned  by  him 
as  though  it  were  a  public  street,  and  under  the  belief  that  it  ia 
such,  owes  to  them  as  such  owner  no  greater  duj:y  than  that  owed 
by  the  public  to  one  using  a  highway. 


On  error  to  the  Supreme  Court. 

For  the  appellant,  Charles  E,  Miller  {George  Holmes  on 
the  brief). 

For  the  respondent,  Warren  Dixon, 
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The  opinion  of  the  court  was  delivered  by 

Pabker^  J.  The  accident .  that  resulted  in  this  suit  oc- 
curred on  the  same  strip  of  land  that  was  involved  in  the  case 
of  Blach  V.  Central  Railroad  Co.,  85  N.  J.  L.  197.  That  was 
a  case  of  a  railroad  crossing  accident,  and  the  plaintiff  in  that 
case  claimed  that  the  strip  of  land  in  use  as  a  way  with  the 
ordina^ry  indicia  of  a  public  street  was,  in  fact,  such  by  dedi- 
cation and  public  user.  We  there  held  that  it  was  unneces- 
sary  to  decide  the  question  whether  it  was  in  fact  and  law  a 
public  highway,  for,  assuming  that  it  was  not,  still,  by  hold- 
ing it  out  as  such,  the  defendant  railroad  company  was  laid 
under  the  same  duty  of  giving  statutory  signals  or  protection 
by  a  flagman  or  gates  as  if  it  were  in  fact  a  highway. 

The  plaiiitiff's  claim  in  the  case  at  bar  is  quite  different, 
and,  as  will  be  seen,  must  depend  on  the  theory  that  the  strip 
in  question,  called  "Johnston  Avenue,"  is  not  a  highway,  but 
private  property  which  plaintiff  was,  as  claimed,  invited  to 
use  as  a  private  way,  and  with  respect  to  which  defendant 
owed  plaintiff  the  duty  of  care  co-extensive  with  the  invita- 
tion, as  held  in  a  long  line  of  cases,  of  which  Phillips  v. 
lAbrary  Company,  55  N,  J.  L.  307,  is  the  leading  one.^ 
Plaintiff,  on  foot,  was  using  this  passageway  early  on  a  winter 
morning  when  it  was  dark  and  the  way,  as  he  claimed,  un- 
lighted,  and  the  stone  pavement  was  deep  in  soft  mud,  so  that 
he  was  not  seen  by  the  men  in  a  coal  wagon  that  came  up 
rapidly  behind  him,  and  did  not  hear  it  on  account  of  the 
muffling  of  the  noise  by  the  mud  and  earth,  so  that  it  ran  into 
and  injured  him.  This  was  the  gravamen  of  the  plaintiff's 
complaint.  He  charged  therein  that  the  strip  of  land  was  a 
'-'street  or  highway"  owned,  controlled  and  maintained  by  de- 
fendant. The  answer  denied  that  it  was  a  street  and  asserted 
that  it  was  a  private  passageway.  If  it  was  a  public  highway 
the  defendant  would  have  no  legal  control  over  it,  and,  of 
course,  would  be  under  no  obligation  to  light  it  or  keep  it  in 
condition.  Consequently,  in  order  to  raise  any  duty  in  favor 
of  the  plaintiff,  assuming  the  fact  of  invitation,  which,  we 
think,  was  properly  for  the  jury,  the  case  must  be  treated  on 
the  theory  of  invitation  to  use  as  a  passageway  for  pedestrians 
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a  strip  of  land  belongmg  to  and  controlled  by  the  defendant, 
and  adapted  for  that  purpose.  On  this  branch  of  the  cAse 
the  theory  most  favorable  to  the  plaintiff  on  the  evidence  was 
that  the  passageway  was  held  out  as  a  public  street  or  lane, 
apparently  with  no  sidewalk,  paved  w;ith  large  stones,  the 
pavement  in  poor  order,  the  way  used  to  plaintiff's  knowledge 
continually  by  heavy  coal  trucks  and  express  wagons,  and 
thrown  open  to  the  public  as  if  it  were  in  fact  a  public  street. 
Such  invitation  to  use  it  as  was  inferable  from  plaintiff's 
employment  by  an  express  company  which  occupied  part  of 
defendant's  premises  and  to  whose  place  of  business  his  em- 
ployment called  him  (and  no  specific  or  express  invitation 
anywhere  appears)',  amounted  to  no  more  than  the  privilege 
of  using  the  way  as  a  dark  lane  or  alley,  in  common  with 
vehicles,  horses,  &c.,  and  subject  to  the  usual  vicissitudes  of 
miscellaneous  travel.  There  was  nothing  to  show  the  assump- 
tion of  any  obligation  on  defendant's  part  to  light  or  police 
the  way  or  maintain  a  protected  footway  thereon,  or  regulate 
the  manner  in  which  wagons  should  be  driven  through  it. 
We  held,  in  the  Black  case,  ubi  supra,  that  defendant  might 
be  held  liable  on  the  theory  of  n^ligence  in  an  accident  at  a 
highway  crossing,  because  the  duty  of  giving  signals  or  pro- 
tecting the  crossing  was  involved  in  holding  out  the  way  as  a 
highway.  The  defendant  cannot,  in  such  a  situation^  be  held 
to  any  greater  duty,  i.  e.,  it  should  not  be  said  that  by  invit- 
ing the  plaintiff  to  use  this  way  as  a  public  highway  it  laid 
itself  under  the  duty  of  such  care  as  would  be  called  for  on 
portions  of  its  premises  ostensibh  as  well  as  in  fact  controlled 
by  it  and  reserved  for  private  passageways.  Its  only  duty  was 
to  maintain  the  passageway  in  reasonably  safe  condition  as  to 
roadway  for  the  use  of  passengers,  animals  and  vehicles ;  and 
we  find  nothing  in  the  evidence  indicating  a  breach  of  that 
duty.  There  was  no  duty  to  light ;  that  did  not  rest  on  the 
municipality  at  common  law,  and  if  it  could  be  said  that  de- 
fendant assimied  the  charter  duties  of  Jersey  City  with  re- 
spect to  this  way,  still  it  does  not  appear  that  that  city  is  re- 
quired by  charter  to  light  the  streets  and  alleys  of  the  city. 
Neither  was  there  any  duty  to  keep  the  payement  clean  so  as 
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to  enable  wagons  to  be  heard.  Such  a  doctrine  would  be 
fanciful.  The  failure  to  provide  a  sidewalk,  and  the  permit- 
ting of  horses  to  gallop  in  the  darkness,  are  urged  before  us. 
They  are  not  counted  on  in  the  complaint,  and  so  defendant 
was  not  required  to  meet  them ;  and  it  would  have  been  error 
to  permit  the  jury  to*  consider  them.  Excelsior  Electric  Co. 
V.  Sweet,  59  N.  J.  L.  441.  It  was  therefore  error  to  deny 
the  motions  to  nonsuit  and  to  direct,  grounded  in  part  on  the 
absence  of  any  duty  to  plaintiil  that  would^  support  the 
complaint. 

The  judgment  will  be  reversed  in  order  that  a  venire  de 
novo  issue. 

Fqt  affirnumce — None. 

For  reversal — The  Chancellok^  Chief  Justice,  Gar-' 
RisoN,  Swayze,  Trenchard,  Parker,  Bergen^  Minturn, 
Kaxisch,  Black,  White,  Terhune,  Heppenheimer>  Wil- 
liams, Taylor,  JJ.    15. 


THE  STATE,  DEPENDANT  IN  ERROR,  v.  MICHAEL  RUBER- 
TONE,  PLAINTIFF  IN  ERROR. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

1.  The  "grounds  for  reversal"  required  by  section  136  of  the  Crim- 
inal Procedure  act  must  point  out  the  specific  action  complained 
of  as  erroneous  or  injurious. 

2.  In  a  prosecution  for  statutory  carnal  abuse,  evidence  of  specific 
acts  of  sexual  intercourse  by  the  female  with  other  men  is  in- 
competent unless  the  state  tenders  the  issue  that  a  child  was  born 
of  an  act  of  intercourse  charged  against  the  defendant,  in  which 
case  defendant  is  entitled  to  meet  that  issue  by  evidence  of  inter- 
course with  other  men  at  a  time  when  such  child  might  have  been 
conceived. 


On  error  to  the  Supreme  Court. 


Digitized  by  VjOOQIC 


286    COUKT  OF  EREORS  AND  APPEALS. 

State  V.  Rubertone.  89  N.  J.  L. 

For  the  plaintiff  in  error,  Howard  L,  Miller. 
For  the  state,  Charles  S,  Moore,  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  plaintiff  in  error  was  convicted  in  the 
Atlantic  Quarter  Sessions  of  carnal  abuse  of  a  female  under 
sixteen  years  of  age.  Grimes  act,  Comp.  Stat,  p,  1783,  §  115. 
The  indictment  contained  several  counts,  each  charging  a  dif- 
ferent date  except  the  last,  which  charged  divers  dates  between 
May  1st,  1912,  and  the  finding  of  the  indictment.  There  was 
a  general  verdict  of  guilty,  and  the  case  is  brought  up  for 
review  only  under  section  136  of  the  Criminal  Procedure  act. 
The  Supreme  Court  aflfirmed  the  conviction. 

The  causes  for  reversal  are  for  the  most  part  general  in 
form  and  therefore  do  not  point  out  any  specific  ruling  al- 
leged as  error,  except  as  hereafter  noticed.  The  first  is  that 
the  court  "admitted  illegal  evidence"  over  objection;  the 
second,  that  the  court  "rejected  legal  evidence  offered  by  the 
.  defendant;"  the  fourth,  that  the  judge  "ordered  stricken  from 
the  record  a  number  of  questions  propounded  (to)  and 
answers  given  by  Jesse  Rothrock,  a  witness  for  the  defend- 
ant;" the  fifth,  that  the  judge  "misdirected  the  jur}'  as  to 
the  facts;"  the  sixth  and  last,  that  "the  verdict  is  contrary 
to  the  law  and  the  evidence."  The  statute  (section  137  of 
the  Criminal  Procedure  act),  requires  that  plaintiff  in  error 
shall  "specify  the  causes  in  the  record  relied  upon  for  relief 
or  reversal  *  *  *  and  shall  serve  a  copy  of  the  causes 
so  relied  upon"  on  the  prosecutor  at  least  ten  days  before 
the  term  when  the  cause,  is  to  be  argued.  Manifestly,  the 
service  of  these  causes  for  reversal  is  intended,  like  the  as- 
signment of  errors,  to* give  notice  of  the  precise  points  in-. 
tended  to  be  made,  and  none  of  the  causes  above  quoted  gives 
such  notice.  The  fourth  comes  nearest  to  doing  this,  for  it 
at  least  specifies  the  name  of  the  witness;  but  it  neither 
says  that  the  court  erred  as  to  every  question  and  answer 
struck  out,  nor  does  it  indicate  which  of  several  such  rulings 
the  plaintiff  in  error  intends  to  attack. 
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It  happens,  however,  that  the  same  point  is  raised  in  effect 
by  cause  No.  3,  which  is  that  the  court  refused  to  allow  de- 
fendant to  offer  testimony  showing  the  relations  of  the  com- 
plaining witness  with  other  men  during  the  month  of  Sep- 
tember, 1913  (51C-T-4912).  The  testimony  of  Eothrock  that 
was  stricken  out  bore  on  this  point.  Counsel  made  an  offer 
to  prove  sexual  relations  with  other  men  than  defendant, 
which  offer  was  overruled  at  the  time. 

The  pertinency  of  the  evidence  offered  appears  from  the 
fact  that  complaining  witness  was  delivered  of  a  child  on 
June  11th,  1913,  of  which  she  claimed  the  defendant  was 
the  father,  and  that  she  had  testified  to  intercourse  between 
them  in  the  preceding  September,  which  was  one  of  the  dates 
charged  in  the  indictment.  When  the  offence  charged  is  rape 
at  the  common  law,  where  absence  of  consent  is  an  essential 
element,  the  general  bad  character  of  the  woman  for  chastity 
is  admissible  on  the  question  of  consent.  O'Blenis  v.  State, 
47  N.  J.  L.  279;  38  Cyc,  1478;  Rose.  Cr.  Ev.  808;  2  Bish. 
JV.  Cr,  Pro.,  §  965;  but  evidence  of  specific  instances  of  un- 
chastity  with  other  men  is  ordinarily  inadmissible.  Id.,  §  966 
(2)  ;  33  Cyc.  1479.  In  a  prosecution  for  carnal  abuse  under 
the  statute,  the*  element  of  non-consent  is  eliminated,  so  that 
evidence  of  sexual  intercourse  with  other  men  is  ordinarily 
incompetent  as  introducing  an  irrelevant  issue.  But  where 
the  state  makes  the  issue  by  evidence  that  there  was  carnal 
abuse  on  or  about  a  specific  date,  and  in  corroboration  under- 
takes to  show,  as  in  this  case,  that  the  female  was  delivered 
of  a  child  at  the  end  of  the  normal  period  of  gestation  there- 
after, and  that  such  child  is  defendant's  child,  the  defendant 
is  entitled  to  meet  this  issue,  which  if  found  against  him 
would  demonstrate  his  guilt  of  the  crime  alleged,  by  evidence 
of  intercourse^  by  the  female  with  other  men  at  such  a  time 
as  would  have  resulted  in  the  conception  of  the  child  at- 
tributed to  him.    Wig.  Ev.,  §  133. 

It  %vas  therefore  error  to  overrule  the  attempt  to  prove 
that  another  man  had  had  sexual  intercourse  with  the  girl 
early  in  September,  1912.  This  error  was  cured,  however, 
by  the  trial  judge  afterwards  reversing  the  ruling  and  allow- 
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ing  defendant's  counsel  to  go  fully  into  the  matter  by  the 
testimony  of  the  same  witness.  Consequently  no  legal  injury 
was  done  to  the  defendant  in  this  regard. 

This  is  the  only  error  argued  and  the  only  one  properly 
specified.  The  claim  that  the  court's  charge  did  not  go  fully 
into  the  matter  just  considered  is  futile  in  the  absence  of 
any  request  to  charge. 

The  judgment  will  be  affirmed. 

For  affirmance — The  Chancellor,  Swayze,  Trenchabd, 
Parker,  Bergen,  Kalisch,  Black,  White,  Terhune,  Hjep- 
penheimer,  Williams,  Taylor,  Gardner,  JJ.    13. 

For  reversal — None. 


CRAMP  &  COMPANY,  RESPONDENTS,  v.  EDWARD  DOUGHTY 
AND  JOHN  F.  NOTLEY,  TRADING  AS  DOUGHTY  &  NOT- 
LEY,  ET  AL.,  APPELLANTS. 

Argued  March  9,  1910— -Decided  June  19,  1916. 

1.  The  plaintiff  and  defendants  entered  into  a  contract  in  which 
defendants  agreed  to  excavate  suflScient  sand  for  the  building  of 
the  foundation  of^a  large  hotel  at  an  agreed  price  per  cubic  foot. 
After  removing  several  thousand  yards  of  sand  the  defendants 
abandoned  the  work,  and  in  an  action  against  them  for  breach  of 
tl\eir  contract  defended  upon  the  ground  that  as  plaintiff  required, 
and  they  had  performed,  work  in  addition  to  that  caUed  for  by 
the  contract  without  plaintiffs  producing  a  written  order  as  re- 
quired by  the  contract,  if  any  alteration  was  made  in  the  work, 
the  plaintiff  had  thereby  abrogated  the  contract  and  justified 
their  refusal  to  further  perform.  It  appeared  that  the  additional 
sand  excavated  amounted  to  only  twenty-eight  cubic  yards. 
Held,  that  such  additional  work  was  not  an  alteration  within  the 
meaning  of  the  contract  and  that  the  absence  of  the  order  was 
not,  in  such  case,  a  good  defence. 

2.  Under  our  Practice  act  plaintiff  may  join  in. one  action  a  claim 
for  breach  of  a  contract  with  one  for  breach  of  the  condition  of 
a  bond,  given  by  defendants  with  surety,  in  guaranty  of  per- 
formance of  the  contract. 
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3.  The  penalty  named  in  a  surety  bond  is  the  extent  of  the  obligors' 
liability  in  an  action  on  such  bond,  but  the  giving  of  a  bond  to 
indemnify  a  party  against  loss  arising  from  non-performance  of 
a  contract,  does  not,  in  an  action  on  the  contract  for  its  non- 
performance, limit  the  recovery  in  that  action  to  the  penalty  of 
the  bond.  The  bond  indemnifies  to  the  extent  of  its  penalty  but 
is  no  limitation  of  the  amount  to  be  recovered  in  a  separate 
action  for  breach  of  the  original  contract. 


On  appeal  from  the  Supreme  Court,  Cumberland  County 
Circuit. 

For  the  appellants,  David  R.  Rose  and  Robert  IL  McCarter. 

For  the  respondents,  Walter  H.  Bacon, 

The  opinion  of  the  court  was  delivered  by 

Bebgen,  J.  The  plaintiff  having  contracted  with  the  owner 
for  the  er^tion  of  the  Hotel  Traymore,  at  Atlantic  City,  sub- 
let the  necessary  excavation  for  foundations  and  cellar  to  the 
defendants,  the  terms  and  conditions  being  committed  to  a 
writing  signed  by  both  parties  bearing  date  August  4th,  1914, 
in  which  defendants  agreed  to  do  all  the  required  excavation 
of  every  kind,  back-filling,  shoring,  sheet  piling  and  pump- 
ing of  water,  in  accordance  with  the  specifications  contained 
in  the  principal  contract  between  the  plaintiff  and  the  owner, 
the  work  to  be  done  under  the  direction  of  the  architects 
whose  construction  of  the  meaning  of  plans  and  specifications 
should  be  final.  It  was  also  agreed  that  no  alterations  should 
*%e  made  in  the  work  except  upon  written  order  of  the  con- 
tractor ;  the  amount  to  be  paid  by  the  contractor,  or  allowed 
by  the  subcontractor  by  virtue  of  such  alterations,  to  be  stated 
in  said  order,"  and  if  the  price  could  not  be  agreed  upon 
by  tlie  parties,  the  work  should  go  on  and  the  amount  be 
determined  by  arbitration.  The  compensation  was  to  be 
forty  cents  per  cubic  yard,  the  material  to  be  excavated  was, 
principally,  ocean  beach  sand;  water  was  reached  when  the 
excavation  was  brought  to,  approximately  the  level  of  the 
ocean,  and  the  extent  of  the  excavation  shown  by  the  plans. 

Vol.  lxxxjx.  19 
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The  contract  provided  for  a  bond  of  $3,000  to  guarantee  the 
performance  of  the  contract,  which  was  given  by  defendants 
with  "Globe  Indemnity  Company"  as  surety-  On  October 
17th,  1914,  the  defendants  gave  plaintiff  this  notice,  *^e  find 
that  we  are  imable  to  complete  the  excavation  work  at  the 
Traymore  Hotel  for  which  we  have  a  contract  with  you,  and 
hereby  give  yoU  notice  of  the  same."  A  copy  of  this  wa^ 
sent  to  the  surety  company,  and  it  notified  plaintiff  that  it 
did  not  elect  to  complete  the  contract.  Thereafter  plaint- 
iff finished  the  excavation,  according  to  defendants'  contract, 
at  an  excess  cost  of  $19,212.44  and  brought  this  suit,  de- 
claring against  the  subcontractors  for  the  excess  cost,  credit- 
ing on  it  the  penalty  of  the  bond,  and  against  them  and  the 
surety  on  the  bond.  The  judgment  is  against  the  subcon- 
tractors for  the  amount  found  by  the  trial  court,  a  jury  being 
waived,  to  be  due  for  excess  cost,  less  the  penalty  of  the 
bond,  and  against  them  and  the  surety  for  the  penalty  of  the 
bond,  from  which  the  two  subcontractors  appeal.  The  surety 
company  does  not  appeal. 

The  principal  defence  set  up  by  the  appellants  is  that  they 
were  directed  to  excavate  to  a  greater  depth  than  the  plans 
called  for,  and  owing  to  the  peculiar  character  of  the  work, 
which  required  the  exclusion  of  water,  the  increased  depth 
enhanced  the  proportionate  cost  so  that  forty  cents  per  cubic 
yard  was  not  a  fair  compensation  for  the  increased  depth, 
and  that  such  work  was  not  within  the  contemplation  of  the 
parties,  nor  provided  for  by  the  contract  without  a  written 
order  from  the  contractor,  and  therefore  they  were  justified 
in  abandoning  its  performance,  and  also  that  the  right  of 
recovery  is  limited  to  the  penalty  of  the  bond.  Whether  it 
was  proper  practice  to  credit  the  amount  of  the  indemnity, 
secured  by  the  bond,  against  the  total  excess  cost,  rather  than 
enter  judgment  for  full  amount  of  such  cost  leaving  the  judg- 
ment on  the  bond  as  indemnity,  we  are  not  required  to  deter- 
mine as  the  form  of  the  judgment  is  not  questioned  in  that 
respect. 

The  appellants'  objections  will  be  considered  in  the  order 
stated  in  their  brief,  the  first  of  which  is,  the  refusal  of  the 
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trial  court  to  find,  as  requested,  as  a  matter  of  law,  that  "to 
entitle  plaintiff  to  recover  from  defendants.  Doughty  &  Xot- 
ley,  it  must  produce  a  written  order  signed  by  the  architects, 
and  acceded  to  by  Doughty  &  Notley,  stating  the  amount  to 
be  allowed  or  to  be  deducted  for  alterations  in  the  work,  or 
prove  a  waiver  of  such  order,  or  prove  that  defendants  fraud- 
ulently lured  plaintiff  into  making  such  alterations."  There 
was  a  second  request  similar  in  form,  except  that  plaintiff 
must  produce  an  order  of  the  principal  contractor,  instead 
of  one  of  the  architects.  It  is  admitted  that  no  such  order 
was  produced  and  the  argument  is,  that  in  not  producing 
such  order  the  plaintiff  abrogated  the  contract  and  defend- 
ants are  therefore  relieved  from  performance.  If  this  argu- 
ment has  any  merit,  its  application  depends  upon  there  being 
alterations  in  the  work  which  required  such  an  order,  within 
the  meaning  of  the  contract. 

The  defendants  excavated  several  thousand  yards  of  sand 
before  they  abandoned  the  contract,  and  the  trial  court  found 
that  the  actual  excess  excavation  performed  over  that  called 
foi*  by  the  plans,  was  twenty-eight  cubic  yards.    There  is  evi- 
dence to  justify  this  finding  and  as  we  are  not  dealing  with 
the  weight  of  the  evidence,  we  must  assume  that  the  net  re- 
sult of  additional  work  done  was  but  twenty-eight  cubic  yards, 
an  amount  we  think  too  insignificant  to  call  an  alteration 
requiring  a  written  order.    In  addition  to  this  if  defendants 
were  entitled  to  such  an  order  for  alterations,  and  none  was 
given,  that  did  not  justify  their  refusal  to  do  the  work  con- 
tracted for,  that  they  were  bound  to  do  even  if  they  had  the 
right  to  refuse  additional  work  without  a  written  order.    What 
they   did  was  to  abandon  the  work  altogether,  and  refuse 
performance  of  the  residue  of  the  work  required  by  their  con- 
tract.   The  form  of  the  requests  indicate  that  they  were  based 
upon  an  excerpt  from  the  opinion  in  Sheyer^.  PinJcerton,  59 
Atl.  Rep.  462,  cited  in  Landstra  v.  Bunn,  81  N.  J,  L.  680,  not 
applicable  to  this  case.    In  those  cases  the  suit  was  for  work 
claimed  to  have  been  done  in  excess  of  the  contract  which  re- 
quired a  written  order,  and  contained  a  condition  that  no 
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work  would  be  recognized  as  beyond  the  contract  unless  done 
in  pursuance  of  a  written  order. 

We  held  in  Landstra  v,  Bunn  that  the  mere  performance 
of  extra  service  without  such  written  authority  did  not  give 
rise  to  an  implied  waiver  of  the  provisions  of  the  contract. 
But  no  such  question  arises  in  the  present  case.  If  the  addi- 
tional work  was  an  alteration  and  work  not  provided  for  in 
the  contract,  the  subcontractors  could,  if  they  were  right, 
have  refused  to  do  the  work  without  an  order,  but  the  request 
to  perform  without  it,  would  not  abrogate  the  contract,  nor 
relieve  the  contractor  from  the  performance  of  what  was  i¥)t 
an  alteration.  There  was  no  reason  why  appellants  could  not 
go  to  the  depth  called  for  by  the  plans  and  refuse  to  go  fur- 
ther without  the  order. 

The  next  point  is,  that  there  was  no  evidence  to  justify  the 
finding  that  such  additional  work  was  not  burdensome.  There 
was  testimony  that  it  was  not,  and  we  cannot  consider  its 
weight  on  this  appeal. 

The  last  point  argued  is,  that  the  defendants  having  fur- 
nished a  bond  for  $3,000  their  entire  liability  is  limited  to 
that  amount,  and  a  number  of  eases  are  cited  holding  that 
in  a  suit  on  a  bond  the  penalty  is  the  extent  to  which 
the  judgment  may  go.  Camden  v.  Ward,  67  N,  J,  L.  558,  and 
cases  there  referred  to.  The  rule  in  that  and  kindred  cases 
does  not  conflict  with  this  judgment,  for  the  judgment  on 
the  bond  is  limited  to  the  penalty,  and  under  our  present 
Practice  act  a  plaintiff  may  join  separate  causes  of  action 
against  several  defendants  if  the  causes  of  action  have  a  com- 
mon question  of  law  or  fact,  and  arise  out  of  the  same  trana- 
action.    Pamph.  L,  1912,  p.  377,  §  6. 

In  the  present  case  the  plaintiff  had  two  causes  of  action 
arising  out  of  the  same  transaction,  one  for  damages  for  a 
breach  of  a  contract,  and  another  on  the  bond  given  in  guar- 
anty of  its  performance.  The  breach  of  the  contract  by  the 
defendants  was  a  question  common  to  both  cases — they  arose 
out  of  the  same  transaction.  There  can  be  no  doubt  of  the 
right  of  the  plaintiff  to  proceed  against  defendants  for  a 
breach  of  their  contract,  and  also  to  enforce  its  indemnity 
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under  the  condition  of  the  bond  in  a  separate  action,  and  if 
so,  plaintiff  has  the  right,  under  the  statute,  to  join  the  two 
causes  in  one  action. 

No  error  appearing  in  this  record,  the  judgment  should  be 
affirmed,  with  costs. 

Far  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwATZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Taylor,  Gard- 
ner, JJ.    14. 

For  reversal — None. 


THE  township  OF  DENVILLE,  APPELLANT,  v.  ST.  FRAN- 
CIS SANITARIUM,  RESPONDENTS. 

Submitted  |tfarch  21,  1916— Decided  June  19,  1916. 

1.  By  the  provisions  of  the  amendment  of  the  general  act  concern- 
ing taxes  (Pamph.  L,  1913,  p,  570),  all  buildings  used  for  chari- 
table, benevolent  or  religious  purposes,  not  conducted  for  profit,' 
and  the  land  whereon  they  are  situated  necessary  for  the  fair 
enjoyment  thereof,  not  exceeding  five  acres,  are  exempt  from 
taxation  although  owned  by  a  corporation  of  a  sister  state. 

2.  According  to  the  terms  of  the  same  amendment,  a  charitable, 
benevolent  or  religious  work  is  not  conducted  for  profit  where  it 
ia  partly  supported  by  fees  and  charges  received  from  bene- 
ficiaries, provided  the  builditig*  is  wholly  controlled  and  the  entire 
income  therefrom  is  used  for  said  charitable,  benevolent  and 
religious  purposes. 


On  appeal  from  the  Supreme  Court. 

For  the  appellant,  John  F.  Stickle  and  Elmer  King, 

For  the  respondents,  Thomas  J.  Eillery  and  Edward  K. 
Mills. 
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The  opinion  of  the  court  was  delivered  by 

Bergen^  J.  The  Sisters  of  the  Sorrowful  Mother,  a  cor- 
poration of  the  State  of  Wisconsin,  is  the  owner  of  two  hun- 
dred and  three  acres  of  land,  in  the  township  of  Denville,  in 
the  county  of  Morris,  in  this  state,  on  which  have  been  erected 
a  parsonage,  convent,  several  other  buildings  used  for  sani- 
tarium purposes,  a  church  in  process  of  construction  and 
necessary  farm  buildings.  A  small  part  of  the  land  was  set 
apart  for  burial  purposes.  The  assessor  of  taxes  for  the  town- 
ship of  Denville  assessed  the  entire  property,  refusing  any  ex- 
emption, which  action  is  the  basis  of  this  litigation.  The 
assessment  is  against  "St.  Francis  Sanitarium,"  a  name  by 
which  the  institution  is  locally  known,  instead  of  against  the 
Sisters  of  the  Sorrowful  Mother,  the  corporate  name  of  the 
owner,  but  this  is  not  of  any  consequence,  for  such  an  error 
will  not  defeat  the  tax  under  section  30  of  "An  act  for  the 
assessment  and  collection  of  taxes"  (Comp,  Stat.,  p.  5109), 
and  no  objection  is  raised  to  the  assessment  for  that  reason. 
The  owner  appealed  from  the  action  of  the  township  assessor 
to  the  Morris  county  board  of  taxation  which  reduced  the  as- 
sessment, and  thereupon  the  township  appealed  to  the  board 
of  equalization  of  taxes  of  New  Jersey,  and  that  board  ex- 
empted from  taxation  the  church,  parsonage,  cemetery  and 
the  .buildings  used  as  sanitariums,  with  five  acres  of  land 
necessary  for  the  fair  enjoyment  of  the  exempted  buildings, 
and  determiaed  that  the  residue  of  the  land  and  buildings, 
as  well  as  certain  personal  property,  were  subject  to  taxation, 
and  after  ascertaining  and  fixing  the  ratable  value  thereof 
made  an  order  in  accordance '^t^ith  such  determination  and 
valuation. 

A  writ  of  certiorari  was  allowed  the  township  to  review 
this  order,  and  the  Supreme  Court,  agreeing  with  the  state 
board  in  its  findings  of  fact,  affirmed  the  order,  and  from  that 
judgment  the  prosecutor  of  the  writ  has  appealed  to  this 
court.  The  taxable  valuations  fixed  by  the  board  and  affirmed 
by  the  judgment  of  the  Supreme  Court  are  not  assailed  on 
this  appeal,  which  is  rested  upon  the  single  ground  that  none 
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of  the  property  should  be  exempted,  for  reasons  now  to  be 
considered  in  the  order  submitted  on  prosecutor's  brief. 

The  first  is,  that  the  profits  derived  from  the  use  of  the 
exempted  buildings  and  land  are  not  applied  to  charitable 
uses.  This  proposition  takes  no  notice  of  the  words  ^TDenevo- 
lent  or  religious."  Subdivision  4  of  paragraph  3  of  the  Tax 
act,  Pamph,  L.  1913,  p.  570.  By  this  amendment  build- 
ings, and  a  limited  quantity  of  land,  are  exempted  where  they 
are  used  for  charitable,  benevolent  or  religious  work,  even 
when  supported  partly  by  fees  and  charges  received  from  the 
beneficiaries,  provided  the  entire  income  therefrom  is  used 
"for  said  charitable,  benevolent  or  religious  purposes,"  thereby 
extending  the  exempted  class. 

The  state  board  of  equalization  of  taxes,  as  well  as  the 
Supreme  Court,  found  as  a  fact  that  the  entire  income  of  the 
institution  is  being  used  to  carry  on  its  work  either  in  this 
state  or  other  states  where  it  maintains  branches,  and  that  the 
work  is  charitable  under  the  common  law,  and  there  being 
evidence  to  support  this  finding,  it  will  not  be  reviewed  by 
this  court  on  appeal.  Sisters  of  Charity  v.  Cory,  73  N.  J.  L. 
699. 

The  apprehended  unfortunate  results  flowing  from  con- 
struing the  law  as  written,  to  which  a  portion  of  prosecutor's 
brief  is  devoted,  should,  if  well  founded,  be  addressed  to  the 
law-making  branch  of  the  government  which  alone  has  the 
power  to  grant  or  regulate  exen^ptions  from  taxation. 

It  is  next  urged  that  the  judgment  should  be  reversed  be- 
cause the  property  is  owned  by  a  foreign  corporation,  the 
contention  being  that  the  property  "must  be  owned  by  a  cor- 
poration of  this  state."  That  this  claim  is  not  sound  will 
appear  by  an  examination  of  our  legislation  relating  to  ex- 
emptions from  taxation.  The  act  of  1894  (Rev.  Stat,,  p. 
3320)  exempted  the  buildings  of  certain  institutions  of  learn- 
ing and  buildings  used  for  religious  worship,  asylums  and 
other  designated  purposes,  provided  they  were  incorporated 
■under  the  laws  of  this  state,  and  also  the  land  on  which  they 
were  situated,  necessary  to  their  fair  use  and  enjoyment,  not 
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exceeding  five  acres,  as  well  as  all  buildings  exclusively  used 
for  charitable  purposes  and  sufficient  land  for  the  fair  enjoy- 
ment thereof. 

In  construing  this  statute,  the  Supreme  Court  held  many 
years  ago  that  buildings,  and  an  appropriate  quantity  of  land, 
not  exceeding  five  acres,  used  exclusively  for  charitable  pur- 
poses, was  exempt,  although  owned  by  a  corporation  of  a 
sister  state.  Litz  v.  Johnston.,  65  N.  J,  L.  169;  Congrega- 
tion of  St.  Vincent  de  Pavl  v.  Braheley,  67  Id,  176 ;  Bancroft 
V.  Magill,  69  Id,  589.  It  is  here  urged  that  these  cases  are 
not  applicable  because  the  legislature  in  1903  (Comp,  Stat., 
p,  5079)  revised  the  act  relating  to  exemptions,  and  amended 
the  Revision  in  1913.  Pamph.  L.,  p.  570.  This  additional 
legislation,  however,  continued  in  the  exempted  class  **all 
buildings  used  exclusively  for  purposes  considered  charitable 
under  the  common  law,"  without  limitation  as  to  ownership, 
and  if  the  property  is  used  exclusively  for  charitable  purposes, 
the  cases  cited  are  applicable  to  the  amended  statute.  That 
the  respondent's  property,  exempted  by  the  judgment  of  the 
Supreme  Court,  is  used  exclusively  for  purposes  considered 
charitable  under  the  common  law,  was  found  as  a  fact  by  that 
court,  and  the  finding  is  supported  by  the  evidence.  But  if 
there,  could  be  any  doubt  about  the  correctness  of  the  rule  laid 
down  in  the  cases  cited,  which  we  do  not  intend  to  intimate, 
the  statute  of  1913,  which  governs  this  case,  has  removed  it. 
By  that  statute  the  institutions  entitled  to  exemption  are 
divided  into  classes,  which  was  not  the  case  in  the  statute  of 
1894.  The  first  class  includes  buildings  used  by  colleges  and 
other  institutions  of  learning,  or  for  the  moral  and  mental 
improvement  of  men  or  women,  "or  for  religious,  charitable, 
benevolent  or  hospital  purposes,  or  for  one  or  more  of  such 
purposes  not  conducted  for  profit." 

The  second  class  is  buildings  used  "for  public  libraries, 
religious  worship,  or  for  asylums  or  schools  for  feeble-minded 
or  idiotic  persons  and  children,  and  owned  by  corporations 
of  this  state  authorized  to  carry  on  such  charities,"  to  which 
the  limitation  "not  conducted  for  profit"  does  not  apply. 
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The  next  exemption .  is  the  land  whereon  the  buildings  are 
situated  necessary  for  their  fair  use;  '*not  exceeding  five 
acres  for  each."  The  act  distinguishes  buildings  and  land  of 
institutions  not  conducted  for  profiit  from  those  which  are  the 
ownership  by  a  corporation  of  this  state  being  required  as  to 
property  in  the  second  class,  but  not  to  that  in  the  first.  That 
the  buildings  and  land  exempted  in  this  case  are  used  for- 
charitable,  benevolent  and  hospital  purposes  abundantly  ap- 
pears, and  as  the  act  extends  the  exemption  to  cases  where  the 
charitable  and  benevolent  work  carried  on  is  supported  partly 
by  fees  and  charges  paid  by  the  beneficiaries  where  the  entire 
income  is  used  for  such  purposes,  the  fact  appearing  in  this 
case  that  there  is  an  income  from  the  beneficiaries  which  is 
used  for  charitable  and  benevolent  purposes,  does  not  make 
this  institution  one  conducted  for  profit,  and  thus  beyond  the 
benefit  of  the  exemption. 

The  testimony  concerning  the  use  of  the  income  shows  that 
the  entire  net  income  is  used  in  part  payment  of  the  cost  of 
the  property  and  buildings,  and  tor  the  erection  of  a  church 
on  the  land,  which  are  used  for  charitable,  benevolent  and 
religious  purposes,  and  are  therefore  within  the  scope  of  the 
act.  We  are  dealing  with  the  facts  as  they  appear  in  this 
record,  and  are  not  to  be  imderstood  as  deciding  that  the 
application  of  the  entire  income  to  any  purpose  which  the 
institution  might  claim  to  be  benevolences  or  charities  would, 
in  all  cases,  give  the  institution  the  right  to  the  exemptions 
allowed  by -the  statute.  Whether  the  application  of  the  entire 
income  is  within  the  scope  of  the  act  must  depend  upon  the 
conditions  existing  in  each  case. 

The  judgment  of  the  Supreme  Court  will  be  aflSrmed,  with 
costs. 

For  aflvrmance — The  Chancellob^  Chief  Justice, 
SwAYZE,  Parker,  Bergen,  Minturn,  Kalisch,  White.  Ter- 
HUNE^  Heppenheimer,  Williams,  Taylor,  Gardner,  JJ. 
13. 

For  reversal — None. 
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FIRST  NATIONAL  BANK  OF  ROSELLE,  PLAINTIFF-RE- 
SPONDENT, V.  JOHN  F.  DORVALL,  DEFENDANT- 
APPELLANT. 

Submitted  March  27,  1916— Decided  June  19.  1916. 

1.  Where  one  makes  a  promissory  note  payable  to  his  own  order 
for  the  accommodation  of  another,  and  endorses  it  to  the  person 
for  whose  accommodation  it  was  made,  the  maker  may,  in  an 
action  by  such  accommodation  holder,  set  up  a  failure  of 
consideration. 

2.  If,  in  an  action  on  a  promissory  note  against  the  maker,  there 
is  evidence  to  show  that  the  note  was  made  for  the  accommo- 
dation of  one  not  a  party  to  the  note,  the  proceeds,  however,  to 
be  used  to  redeem  his  property,  and  not  for  the  accommodation 
of  the  holder  who  advances  the  money,  a  finding  by  the  trial 
court  in  accordance  with  such  testimony  will  not  be  reversed 
on  appeal  because  there  is  contrary  evidence  tending  to  show 
that  the  note  was  made  and  delivered  for  the  accommodation  of 
the  holder,  for  the  weight  of  the  testimony  is  not  subject  to 
review  on  appeal. 


On  appeal  from  the  Supreme  Court. 
For  the  respondent,  Nathan  R.  Leaviit, 
For  the  appellant,  David  S.  Feinswog. 

The  opinion  of  the  court  was  delivered  by 

Bebgen,  J.  The  plaintiff  brought  his  action  in  the  District 
Court  of  the  city  of  Elizabeth  to  recover  the  principal  and 
interest  of  a  promissory  note  made  by  the  defendant  to  his 
own  order  for  $450  and  interest,  payable  at  the  banking 
house  of  the  plaintiff.  The  defendant  endorsed  the  note 
which  was  delivered  to  the  plaintiff.  The  consideration  for 
this  note  was  a  check  drawn  by  the  cashier  of  the  plaintiff 
against  the  funds  of  the  plaintiff  to  the  order  of  the  defendant, 
which  the  latter  endorsed  to  the  sheriff  of  the  county  of  Union 
on  account  of  a  bid  for  the  property  of  one  L.  A.  Deitz  at  a 
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foreclosure  sale  thereof.  The  sale  was  not  consummated  and 
the  sheriff  was  required  to  again  offer  it  for  sale,  and  on  the 
re-sale  the  property  did  not  realize  enough  to  pay  the  indebted- 
ness, and  the  $450  paid  at  the  first  sale  was  forfeited. 

The  defence  set  up  at  the  trial  was,  that  the  cashier  of  the 
plaintiff,  acting  on  itstehalf,  induced  the  defendant  to  sign  the 
note  as  an  accommodation  fof  the  bank  upon  a  promise  that 
defendant  would  never  be  asked  to  pay  it;  that  the  cashier 
represented  to  defendant  that  the  bank  desired  to  buy  the 
property  of  Deitz  in  order  to  save  it  from  loss  on  obligations 
of  Deitz  held  by  it,  and  as  the  bank  did  not  wish  to  take  the 
title  in  its  name,  the  defendant  was  requested  to  act  for  the 
bank  and  hold  the  title  for  it,  and  that  the  note  was  given  as 
a  mere  memorandum  of  the  amount  which  the  bank  had  ad- 
vanced towards  the  bid,  and  that  defendant  was  to  hold  the 
property  until  the  bank  could  dispose  of  it,  or  until  the  note 
was  paid.  Tliere  was  evidence  tending  to  show  that  the 
making  of  the  note  and  its  endorsement  to  the  bank  was  for 
the  accommodation  of  Deitz  and  not  for  the  bank.  The 
District  Court  detemiined  that  the  note  was  made  for  the 
accommodation  of  Deitz  and  not,  as  the  defendant  claims,  for 
the  bank.  There  is  evidence  to  sustain  this  finding  and  there- 
fore the  defence  set  up  by  the  defendant,  if  available,  depended 
upon  a  question  of  fact,  and  the  trial  court  having  found 
adversely  to  the  defendant  on  the  controverted  question,  this 
court  will  not  review  the  conclusion  of  the  trial  court  on  the 
question  of  fact  where  there  is  some  evidence  to  sustain  it. 

The  Supreme  Court  on  appeal  from  the  District  Court 
affirmed  the  judgment.  This  result,  we  are  of  opinion,  is 
justified  by  the  record,  but  we  do  not  approve  the  reason  upon 
which  the  Supreme  Court  rested  its  judgment,  which  was, 
"that  the  rights  and  obligations  of  the  endorser  of  a  negotiable 
promissory  note  cannot  be  varied  by  parol  testimony  of  his 
oral  agreement  made  before  or  at  the  time  of  his  endorsing 
the  note.'^  We  do  not  question  the  legal  rule  stated,  but  it 
is  not  applicable  to  the  facts  in  this  case  where  the  defendant 
is  the  maker  of  the  note,  and  his  defence  is  want  of  con- 
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sideration.  If  it  be  true  that  the  bank,  assuming  that  the 
cashier  had  authority  to  bind  it,  induced  the  plaintiff  to  give 
the  note  as  an  accommodation  for  it,  and  the  cashier's  check 
was  used  to  pay  the  indebtedness  of  the  bank  on  account  of 
a  bid  for  the  property  which  in  fact  it  was  purchasing  in  the 
name  of  tlie  defendant,  no  consideration  passed  from  the  bank 
to  the  maker  of  the  note,  and  if  these  facts  were  undisputed, 
the  plaintiff  could  not  recover  on  the  note.  The  Supreme 
Court  relied  upon  Foley  v.  Emerald  Brewing  Co.,  61  iV.  J. 
L.  428.  In  that  case  the  endorser  defended  upon  the  ground 
that  plaintiff,  the  holder  of  the  note,  had  agreed  with  the 
endorser  that  he  would  accept  a  partial  payment  weekly  from 
the  maker  until  the  note  was  paid,  and  it  was  there  held  that 
proof  of  the  extension  of  the  time  for  payment,  contrary  to 
the  tenor  of  the  note,  was  not  admissible,  but  this  is  not  ap- 
plicable to  a  case  between  the  maker  and  the  holder  where 
the  note  is  made  for  the  accommodation  of  the  holder. 

The  judgment  will  be  affirmed  upon  the  ground  that  there 
was  evidence  supporting  the  finding  that  the  note  was  made 
for  the  accommodation  of  Deitz,  a  friend  of  the  maker,  who 
had  been  at  that  time  adjudged  a  bankrupt,  and  was  trying 
to  save  his  property. 

The  judgment  will  be  affirmed,  with  costs. 

For  a/Jtrmancp — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Be^gen,  Black,  White,  Ter- 
hune,  Heppenheimer,  Williams,  Taylor,  Gardner,  JJ. 
13. 

For  reversal — None. 
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CHARLES  VAN  HOUTEN,  PLAINTIFF-RESPONDENT,  v. 
ADMUND  VAN  HOUTEN,  EXECUTOR,  DEFENDANT- 
APPELLANT. 

Argued  March  13,  1916— Decided  June  19,  1916. 

1.  Where  a  case  has  been  fully  tried  ii^cludiug  issues  not  perfectly 
pleaded  and  the  complaining  p^rty  has  not  been  surprised,  or 
suffered  any  injury,  this  court  has  the  power  to  amend  the  plead- 
ings to  conform  to  the  proof  and  should,  ita  such  case,  in  the 
interest  of  justice,  exercise  the  power. 

2.  In  an  action  by  a  grandson  to  recover  from  the  estate  of  his 
grandfather  on  an  oral  contract  by  which  the  grandfather  agreed 
to  leave  a  legacy  to  the  grandson  in  consideration  of  services  to 
be  rendered,  it  is  not  error  to  permit  proof  of  the  relationship, 
for  it  bears  on  the  probability  of  the  making  of  such  a  contract, 
because  a  grandfather  would,  ordinarily,  be  more  likely  to  con- 
tract to  give  a  legacy  to  one  of  his  blood  than  to  a  stranger.  The 
inferences  to  be  drawn  from  such  circumstance  is  for  the  jury 
to  settle. 


On  appeal  from  the  Passaic  Circuit  Court. 

For  the  appellant,  John  B.  Ilvniphreys  and  C.  Frank 
KireTcer, 

For  the  respondent,  Ward  &  McGinms. 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  plaintiff  recovered  a  judgment  for  $10,- 
000  based  upon  an  alleged  contract  that  he  would  give  up  a 
project  which  he  had  of  leaving  the  employment  of  the  de- 
ceased, his  grandfather,  and  going  west  to  live.  The  grand- 
father in  order  to  induce  him  to  remain  with  him  agreed,  if 
he  would  do  so,  to  leave  him  by  will  $10,000,  and  not  having 
kept  his  agreement,  plaintiff  brought  suit  against  his  estate 
on  the  contract.  The  appellant,  the  defendant  below,  argues 
but  three  points,  first,  that  the  t^omplaint  is  insufficient  to 
support  the  action,  and  that  judgment  for  that  reason  should 
have  been  for  the  defendant.     The  point  made  is,  that  the 
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complaint  does  not  state  whether  the  plaintiff  was  not  to  go 
west  at  that  time  to  live,  or  not  at  any  time  during  the  grand- 
father's life,  and  second,  that  it  does  not  state  for  how  long 
a  period  he  was  to  remain,  and  third,  that  the  alleged  con- 
sideration was  not  suflBcient.  The  criticism  that  the  length 
of  time  the  plaintiflf  was  to  remain  with  his  grandfather 
was  not  stated  in  the  complaint  seems  to  be  justified,  but 
the  proof  brought  out  by  the  defendant  on  cross-examination 
of  plaintiff's  witness  shows  that  the  agreement  was  that  the 
plaintiff  was  to  stay  until  the  grandfather  died,  the  testi- 
mony being,  "If  you  stay  here  by  me  until  I  die,  why  you 
will  get  $10,000."  The  case  was  tried  upon  the  theory  that 
this  was  the  contract  and  we  think  the  complaint  should  be 
considered  amended  to  cover  the  real  issue  tried,  and  that  the 
motion  to  nonsuit  upon  this  ground  was  properly  refused. 
Redstrake  v.  Cumherland  Insurance  Co,,  44  N.  J.  L,  294.  The 
power  of  amendment  extends  to  this  court,  and  where  the 
issue  has  been  fairly  tried  and  no  injury  has  been  done  to 
the  party  complaining,  it  is  incumbent  on  this  court  in  the 
interest  of  justice  to  exercise  the  power.  American  Life  Inr 
surance  Co.  v.  Day,  39  Id.  89. 

The  brief  of  the  appellant  states  that  his  chief  reliance 
is  upon  "the  uncertainly  of  the  contract,  or,  rather,  the  un- 
certainty of  the  consideration  of  the  contract,"  and  argues, 
that  the  words  "until  he  died,"  referred  to  the  plaintiff,  but 
this  is  not  so  because  the  very  next  question  asked  on  cross- 
examination  was,  "Q.  Until  Charles  died?  A.  No;  until 
grandpop  died."  The  effect  of  this  testimony  was  for  the 
jury  and  if  they  believed  the  witness,  then  the  contract  was 
that  the  plaintiff  should  stay  with  his  grandfather  until  he, 
the  grandfather,  died. 

It  is  also  argued  that  as  Charles  and  his  brother  each  have 
similar  actions,  they  should  have  been  joined,  and  thus  both 
witnesses  disqualified,  the  action  being  against  an  executor 
of  a  will.  But  there  is  nothing  in  this,  for  the  statute  does 
not  require  that  two  plaintiffs  must  join,  m  a  single  suit, 
separate  causes  of  action. 
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The  next  point  is,  that  the  court  erroneously  admitted 
testimony  showing  that  a  relationship  of  natural  affection 
existed  between  the  parties.  We  do  not  think  this  was  error 
because  by  the  very  nature  of  the  contract  its  making  would 
be  more  probable  if  such  a  relationship  existed,  for  if  the 
plaintiff  was  of  the  blood  of  the  contractor,  he  would  be  much 
more  likely  to  make  such  a  contract  with  him  than  he  would 
with  a  stranger.  These  are  the  only  points  ai*gued,  and  as 
to  them  we  think  there  was  no  error,  and  therefore  the  judg- 
ment will  be  aflBrmed,  with  costs. 

For  affirmance — The  Chancellor^  Chief  Justice,  Gar- 
bison,  SwAYZE,  Tbenohard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Terhune,  Heppenheimer,  Wil- 
liams, Gardner,  JJ.    15. 

For  reversal — ^None. 


SARAH  C.  DORSETT,  RESPONDENT,  v.  SAMUEL  P.  VOUGHT, 
APPELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

1.  Where  a  testator  devised  certain  lands  for  life  to  his  wife,  and 
made  no  disposition  of  the  remainder,  the  undisposed  of  estate 
descended  to  his  heirs-at-law,  in  this  case  four  first  cousins,  to 
the  exclusion  of  one  referred  to  in  another  connection  in  the  will 
as  the  testator's  adopted  daughter. 

2.  The  fact  that  the  testator  took  into  his  family  a  girl  of  tender 
years,  but  never  formally  adopted  her  according  to  law,  but  re- 
ferred to  her  in  his  will  as  his  adopted  daughter,  will  not  accord 
to  her  the  atatua  of  an  adopted  child,  so  as  to  clothe  her  with 
the  legal  right  of  inheritance,  in  the  absence  of  proof  that  she 
was  legally  adopted. 


On  appeal  from  the  Supreme  Court. 
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For  the  respondent,  J.  W.  &  E.  A.  De  Yoe. 
For  the  appellant,  George  S,  Hilton, 

The  opinion  of  the  court  was  delivered  by, 

MiNTURN,  J.  The  plaintiff  sued  in  ejectment,  to  recover 
an  undivided  fourth  interest  in  certain  lands,  adjoining  the 
city  of  Paterson,  known  as  Pope's  Hall  and  Smith's  Quarry, 
the  property  in  his  lifetime  of  Samuel  Pope,  and  of  which 
he  died  seized. 

The  testator  had  taken  into  his  family,  quite  early  in  her 
youth,  Ida  Vought,  the  mother  of  the  defendant.  She  after- 
wards married  and  had  two  children,  of  whom  this  defendant 
is  the  survivor.  The  testator's  nearest  blood  relations  were 
four  first  cousins,  of  whom  one  is  the  plaintiff. 

The  will  of  the  testator  was  duly  probated,  and  therein  he 
devised  to  his  wife  a  life  estate  in  the  locus  in  quo,  and  left 
the  residuary  estate  undisposed  of.  In  the  will  he  refers  in 
another  connection  to  the  defendant  and  his  deceased  sister 
as  "the  two  minor  children  of  my  adopted  daughter,  Ida 
Vought,  now  deceased." 

Upon  the  strength  of  this  testamentary  description  of  his 
mother,  the '  defendant  claimed  the  undisposed  of  residuary 
estate  of  the  testator;  while  the  plaintiff  advances  her  claim 
to  a  fourth  interest  therein  upon  the  theory  that  she  is  one 
of  the  four  surviving  first  cousins  of  the  testator,  who  con- 
stitute his  only  heirs-at-law. 

The  rule  is  fundamental  that  unless  the  intent  of  the  tes- 
tator to  disinherit  them  be  clear  and  palpable,  the  heirs-at- 
law  will  not  be  disinherited.  Birdsall  v.  Applegaie,  20  N. 
J.  L.  244;  Graydon  v.  Oraydcn,  25  N.  J.  Eq.  561;  Wood- 
ruff V.  White,  78  Id.  410,  affirmed  by  this  court  in  79  Id. 
225 ;  Areson  v.  Areson,  3  Den.  458. 

There  is  no  contention  made  that  Ida  Vought  was  formally 
and  legally  adopted  by  the  testator  as  his  daughter,  and  this 
being  so,  the  allusion  to  her  by  the  testator  as  his  adopted 
daughter  cannot  be  held  to  confer  upon  her  a  legal  status^ 
which  the  law  recognizes  only  after  the  adoption  to  that  end, 
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in  solemn  form  of  certain  prescribed  statutory  requisites. 
Comp,  Stat,  p,  2807;    Pamph.  L,  1902,  p,  259. 

The  cases  cited  in  the  respondent's  brief  are  sufBciently 
luminous  in  support;  of  this  proposition,  and  indicate  the  rule 
to  be  that  under  such  circumstances,  the  words  used  by  the 
testator  are  merely  descriptio  personarum,  and  do  not  per  se 
effectuate  the  transformation  of  the  legal  status  of  a  stranger 
to  the  blood  to  that  of  a  child  in  law,  with  the  incidental 
rights  of  blood  relationship.  In  re  Hughes  Estate,  225  Pa. 
St.  79;  73  Atl  Rep,  1061;  In  re  Lines  Estate,  221  Pa,  St. 
374;  70  Atl,  Rep.  791;  In  re  Carroll  Estate,  219  Pa.  St.  440; 
Smith  V.  Allen,  161  N.  T.  478;  Ferguson  v.  Jones  {Oregon)^ 
3  L.  R.  A.  620;  1  Cyc.  932,  and  cases  cited. 

As  a  logical  sequence  of  this  cardinal  doctrine,  it  has  been 
determined  that  "no  one  who  by  law  is  entitled  to  the  property 
as  heir  can  be  shut  out  from  his  inheritance  by  any  act  of 
the  ancestor,  unless  such  act  amounts  to  a  disposition  of  the 
property  by  will."    Tied.  Real  Prop.  665,  and  cases  cited. 

The  eflfect  of  these  adjudications  is  to  determine  that  the 
right  of  a  child  by  adoption  to  inherit  is  entirely  of  statutory 
creation ;  that  ftie  right  being  in  derogation  of  the  common 
law  must  be  strictly  construed,  and  will  be  denied  unless  the 
act  of  adoption  shall  have  been  consummated  in  strict  ac- 
cordance with  the  statute. 

The  determination  of  this  question  makes  it  unnecessary 
to  construe  the  will  further  than  to  settle  the  narrow  inquiry 
presented  in  this  issue,  and  from  the  conclusion  we  have 
reached  upon  the  question  of  defendant's  legal  status,  li  is 
apparent  that  the  defendant  has  not  been  constituted  a  legal 
heir  by  the  language  of  the  testator,  and  that  the  testator's 
pole  surviving  heirs-at-law  at  the  time  of  his  death  were 
Sarah  C.  Dorsett,  Mary  E.  Goble,  Jeremiah  Van  Iderstine 
and  Harvey  Boyea. 

The  plaintiff's  right  to  inherit,  it  must  be  apparent,  receives 
its  support  not  from  the  testamentary  action  or  lapsus  of  the 
deceased,  but  from  the  fact  that  she  possesses  to  the  exclusion 
of  the  defendant  the  qualifications  established  by  law,  as  one 
of  the  testator's  sole  surviving  heirs-at-law. 

Vol.  lxxxix.  20 


Digitized  by  VjOOQIC 


306  '   COUBT  OF  ERRORS  AND  APPEALS. 

Drake  v.  Mowder.  89  N.  J,  L. 

We  observe  no  force  in  the  remaining  contentions  of  the  ap- 
pellant, and  conclude  that  the  judgment  appealed  from  should 
be  aflSrmed. 

For  affirmance — "tHE  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenohard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Terhune,  Heppenheimer,  Wil- 
liams, Taylor,  Gardner,  JJ.    16. 

For  reversal — None. 


ABRAM  J.  DRAKE,  RESPONDENT,  v.  MILLER  N.  MOWDER, 
APPELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

Where  a  summons  in  a  District  Court  was  endorsed  with  plaintiff's 
demand,  and  the  state  of  demand  was  then  nied,  and  notice  of 
such  filing  served  upon  defendant — Held,  that  the  trial  court,  in 
the  absence  of  defendant,  and  without  his  knowledge  or  con- 
sent, could  not  order  judgment  entered  for  a  sum  greater  than 
that  contained  in  the  process  and  state  of  demand. 


On  appeal  from  the  Supreme  Court. 
For  the  respondent,  King  &  Vogt, 
For  the  appellant,  Elmer  W,  Romine. 

The  opinion  of  the  court  was  delivered  by 

Minturn,  J.  The  plaintiff  herein  sued  the  defendant,  in 
the  First  Judicial  District  Court  of  Morris  county,  for  the 
sum  of  $331.08,  as  appears  by  the  summons  in  the  action,  and 
without  further  notice  caused  judgment  to  be  entered  against 
him  for  the  sum  of  $415.54,  with  costs. 
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The  state  of  demand  filed  by  the  plaintiff,  showing  in  detail 
the  items  going  to  make  up  the  plaintiff's  cause  of  action,  was 
filed  with  the  clerk  of  the  court  when  summons  was  issued, 
and  notice  to  that  effect  was  served  upon  the  defendant,  with 
the  summons. 

Upon  the  return  day  the  defendant  failed  to  appear,  and  the 
court  ordered  the  state  of  demand  to  be  amended,  and  gave 
judgment  for  the  increased  amount.  This  procedure  we  deem 
to  be  erroneous. 

While  we  do  not  deny  the  courf s  power  in  matters  of  form 
to  order  an  amendment,  we  conceive  it  to  be  manifest  that  a 
change  in  the  qiumtum  of  the  claim  by  which  a  defendant, 
without  his  presence,  knowledge  or  consent  is  subjected  to  a 
judgment  for  an  amount  in  excJess  of  that  stated  in  the  pro- 
cess and  pleadings,  is  not  such  an  informality  which  the 
statute  concerning  amendments  contemplates,  but  rather 
savors  of  the  substance  and  gravamen  of  the  complaint.  Non 
constat  that  the  defendant,  in  view  of  the  information  con- 
veyed to  him  by  the  process,  and  for  reasons  satisfactory  to 
himself,  may  have  concluded  to  allow  judgment  to  go  against 
him  for  the  claim,  vievring  it  not  as  an  incorrect  demand,  and, 
therefore,  intentionally  absented  himself  from  the  court. 

If,  however,  the  legal  status  which  he  is  thus  permitted  to 
assume,  be  subject  without  his  knowledge  or  consent  to  be 
changed  to  his  detriment,  a  situation  is  presented  which  ad- 
mits of  an  enforced  liability  upon  an  absent  defendant,  the 
extent  of  which  can  be  determined  only  by  the  limitation  of 
the  court's  jurisdiction.  Excelsior  Electric  Co,  v.  Sweet,  59 
N.  J.  L.  Ul,  444. 

The  cases  of  Cortelyou  v.  Cortelyou,  2  N.  J,  L.  *318,  and 
Excelsior  Electric  Co,  v.  Smeet,  supra,  are  sufficiently  critical 
of  such  procedure  as  to  warrant  their  citation  as  authorities 
adv^^8e  to  it. 

The  result  is  that  the  judgment  must  be  Reversed  and  the 
record  ranitted  to  the  Supreme  Court,  to  the  end  that  at  the 
plaintiff's  option  the  judgment  may  be  reduced  to  the  amount 
of  the  original  demand. 
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— . ,. 

For  affirmance — None. 

For  reversal — ^The  Chancellor^  Chief  Justice,  Swayze, 
Parker,  Bergen,  Minturn,  Kalisch,  White,  Terhune, 
Heppenheimer,  Williams,  Taylor,  Gardner,  JJ.    13. 


SAMUEL    rabinowitz,    RESPONDENT,    v.    BAYARD    HAW- 
THORNE,  APPELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

1.  Plaintiff  while  in  the  act  of  crossing  a  street  intersection  with 
his  horse  and  wagon  was  struck  by  an  automobile  driven  by  de- 
fendant. Heldy  under  conflicting  accounts  of  the  circumstances 
attending  the  accident,  the  question  of  negligence  of  the  de- 
fendant and  the  contributory  negligence  of  the  plaintiff  were  for 
the  jury. 

2.  The  plaintiff's  testimony  showed  in  detail,  from  memory,  his 
daily  and  weekly  receipts  and  profits  from  his  business  as  a 
huckster,  upon  which  data  he  based  an  estimate  of  his  loss. 
Held,  admissible ;  the  credibility  of  the  witness  and  the  value  of 
his  estimate  under  the  circumstances  being  for  the  jury  to 
determine. 


On  appeal  from  the  Supreme  Court. 
For  the  respondent,  William  Newcorn, 
For  the  appellant,  M,  Casewell  Heine, 

The  opinion  of  the  court  was  delivered  by 

Minturn,  J.  The  suit  was  brought  to  recover  for  personal 
injuries,  suffered  by  the  plaintiff,  by  the  negligence  of  the 
defendant,  in  the  city  of  Plainfield.  The  plaintiff,  while 
plying  his  trade  as  a  huckster,  drove  his  horse  and  wagon 
slowly  in  a  westerly  direction,  along  East  Second  street,  and 
while  crossing  Watchung  avenue  he  was  run  into  by  defend- 
ant's automobile,  traveling  rapidly  in  a  northerly  direction. 
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The  plaintiffs  wagon  was  struck  in  the  rear  and  badly 
damaged,  and  the  plaintiff  was  injured,  for  which  injuries 
the  jury  rendered  a  verdict  for  the  plaintiff.  It  is  urged  on 
•  this  appeal,  that  the  trial  court  should  have  ordered  a  non- 
suit, or  directed  a  verdict  for  the  defendant.  We  think  its 
course  in  declining  to  accede  to  either  request  was  correct. 

The  case  presented  essentially  a  question  of  fact,  upon 
testimony  more  or  less  conflicting,  and  therefore  resolved  it- 
self into  a  jury  question.  It  was  deducible  from  the  testi- 
mony that  the  plaintiff  had  reached  the  crossing  first,  and 
was  therefore  in  a  position  legally  to  expect  that  he  would  be 
accorded  the  right  of  way.  Miller  v.  Electric  Railway  Co.,  59 
N,  J.  L.  423;  Kathmeyer  v.  Mehl,  60  Atl  Rep.  40. 

Whether  under  the  circumstances  the  defendant  in  ap- 
proaching and  passing  over  the  crossing,  exercised  due  care  in 
the  control  of  his  machine,  for  the  safety  of  others  lawfully 
upon  the  street,  became  a  jury  question.  Reeves  v.  Consoli- 
dated Traction  Co.,  68  N.  J.  L.  573.^ 

Whether  the  plaintiff,  in  observing  the  approach  of  the 
automobile,  exercised  due  care  in  the  conduct  of  his  horse 
and  wagon,  so  as  to  acquit  himself  of  the  charge  of  contribu- 
tory negligence,  in  the  view  of  conflicting  testimony,  was 
equally  a  jury  question.  Pesin  v.  Jugovich,  85  N.  J.  L.  256 ; 
Keenan  v.  Public  Service  Co,,  Id.  639;  Wescoat  v.  Decker, 
Id,  716. 

The  plaintiff  kept  no  books,  and  was  therefore  allowed  to 
testify  from  memory,  as  to  his  average  profits,  and  to  this 
exception  was  taken. 

It  may  be  observed,  that  unless  this  class  of  testimony  is 
to  be  entirely  excluded  upon  principle,  there  must  be  circum- 
stances under  which  its  introduction  will  be  admissible,  and 
instances  of  this  character  are  supplied  by  the  decisions  of 
this  court.  Bartow  v.  Erie  Railroad,  73  N,  J,  L,  12;  East 
Jersey  Water  Co.  v.  Bigelow,  60  Id.  201 ;  Wolcott  v.  Mount, 
36  Id,  262,  265;  New  Jersey  Express  Co.  v.  Nichols,  33  Id. 
434,  439;  Standard  Am.  Co.  v.  Champion,  76  Id,  771. 

The  test  seems  to  be,  whether  under  the  testimony  such 
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profits  are  capable  of  being  estimated  ^Vitli  a  reasonable  de- 
gree of  certainty."    Wolcott  v.  Mount,  ubi  supra. 

The  plaintiff  gave  in  detail,  from  memory,  his  method  of 
business,  and  his  daily  earnings  from  which  data  he  estimated  • 
his  average  weekly  income.     The  reliability  and  credibility 
of  this  testimony  was  for  the  jury  to  consider,  in  their  dis- 
cretion, in  fixing  the  qudtitum  of  damages. 

The  production  of  plaintiff's  books,  had  he  kept  any,  would 
have  injected  into  the  narrative  an  element  of  certainly,  upon 
which  a  jury  might  estimate  damages  with  more  precision 
and  certainty;  but  in  the  absence  of  books,  human  memory, 
while  it  may  be  criticised  and  discredited,  cannot  be  ignored 
as  an  evidential  factor,  by  which  financial  data  may  be  fur- 
nished, to  support  a  litigant's  estimate  of  his  loss.  1  Qreenl. 
Ev.  514,  and  cages  cited;  17  Cyc.  781,  and  cases  cited. 

In  such  a  situatioi^  this  character  of  proof  is  accepted,  as 
was  said  by  this  court  in  East  Jersey  Water  Co.  v.  Bigelow, 
ubi  supra,  '^ot  on  the  ground  of  its  furnishing  a  measure  of 
damages,  to  be  adopted'  by  the  jury,  but  to  be  taken  into 
consideration  by  the  jury,  to  guide  them  in  the  exercise  of 
that  discretion,  which  to  a  certain  extent  is  always  vested  in 
the  jury." 

The  remaining  objections  urged  to  this  verdict,  seeming  to 
us  inconsequential,  the  judgment  will  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gah- 
RisoN,  Sv^AYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Terhune,  Heppenheimer,  Wil- 
liams, Gardner,  JJ.    15. 

For  reversal — Taylor,  J.    1. 
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HENRY  SCHNACKENBERG,  RESPONDENT,  v.  DELAWARE, 
LACKAWANNA  AND  WESTERN  RAILROAD  COMPANY, 
APPELLANT. 

Argued  March  14,  1916— Decided  June  19,  19ia 

Where  the  plaintiff,  on  a  dark  and  foggy  morning,  approached  a  rail- 
road crossing  with  his  horse  and  wagon,  and  stopped,  looked 
and  listened  for  an  approaching  train,  and  after  due  observa- 
tion neither  heard  nor  saw  one  approaching,  and  the  defendant 
maintained  gates  and  a  gateman  at  the  crossing,  and  the  gates 
were  up,  and  the  defendant  met  the  situation  thus  presented  by 
proof  that  the  approaching  engine  bell  was  rung  and  the  ap- 
proach of  the  engine  was  discernible  from  various  points  at  the 
crossing — Heldt  that  the  issue  thus  presented  was  one  of  fact, 
and  was  properly  submitted  to  the  jury. 


On  appeal  from  the  Essex  County  Circuit  Court. 
For  the  respondent,  William  K,  Flanagan, 
For  the  appellant,  Frederic  B,  Scott, 

The  opinion  of  the  court  was  delivered  by 

MiXTUHN,  J.  At  about  four-forty-five  o^clock,  on  a  dark 
and  misty  morning,  on  January  25th,  1913,  while  the  plaint- 
iflf  was  driving  his  horse  and  bakery  wagon  on  Harrison 
street,  in  East  Orange,  he  attempted  to  cross  the  defendant's 
railroad  tracks,  which  cross  that  street,  and  in  the  endeavor 
his  horse  and  wagon  were  struck  and  run  down  by  defend- 
ant's locomotive.  The  horse  was  killed,  and  plaintiff  suffered 
serious  injuries.  Before  crossini^  the  track  he  stopped,  looked 
and  listened,  and,  hearing  and  observing  no  evidence  of  an 
approaching  train,  he  undertook  to  cross  the  track.  When 
the  horse  reached  the  eastbound  track,  the  plaintiff  observed 
the  engine  approaching,  and  heard  the  noise  incident  to  its 
approach,  but  too  late  to  save  himself  or  his  property  from 
the  peril  which  confronted  him. 
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The  negligence  alleged  in  the  complaint  was  the  failure  to 
give  the  statutory  signals,  as  well  as  the  failure  to  lower  the 
gates  at  the  crossing.  The  proof  disclosed  that  the  defendant 
maintained  gates  at  the  crossing  as  well'  as  a  gateman,  and 
that  at  the  time  the  plaintiflE  was  making  his  observations,  as 
well  as  while  he  was  attempting  to  go  over  the  crossing,  the 
gates  were  up,  and  the  gateman  quiescent  in  his  shanty  was 
apparently  oblivious  of  his  environment.  There  was  nothing 
therefore  to  indicate  to  the  plaintiflE  from  personal  observa- 
tion, or  from  defendant's  compliance  with  any  statutory  re- 
quirement to  warn  the  plaintiflf  that  danger  was  imminent, 
or  that  risk  and  peril  encompassed  his  undertaking. 

Furthermore,  it  was  in  evidence  that  besides  the  fog  and 
darkness  of  the  morning,  the  situation  was  complicated  by 
the  presence  of  groups  of  trees  and  the  usual  telegraph  poles, 
located  along  the  line  of  the  track  upon  which  the  engine 
proceeded,  so  that  at  the  time  of  plaintiff's  observation  it  was 
not  practicable  to  discern  an  object  up  the  track  further  away 
than  thirty  feet.  To  this  was  added  the  element  of  implied 
invitation  to  cross,  contributed  by  the  railroad  by  keeping  up 
its  gates  instead  of  lowering  them.  Brovm  v.  Erie  Railroad 
Co,,  87  N,  J.  L.  487. 

This  prima  facie  case  manifestly  precluded  a  motion  to 
nonsuit,  and  none  was  urged. 

The  defendant  introduced  testimony  to  show  that  the 
engine  bell  was  rung  at  the  time,  and  clarified  the  situation 
by  introducing  a  map,  together  with  photographs  of  the  loca- 
tion, and  witnesses  who  testified  from  observations  made  in 
the  daytime,  and  under  different  climatic  conditions,  as  to 
distances  observable  along  the  track  from  various  points  of 
view  at  the  crossing. 

Defendant  then  moved  for  the  direction  of  a  verdict  for  the 
defendant  upon  the  ground  of  the  contributory  negligence  of 
the  plaintiff,  and  the  absence  of  any  negligence  upon  the  part 
of  the  defendant. 

The  facts  here  outlined,  quite  obviously,  even  upon  the 
basis  of  the  common  law  rule  applicable  to  such  a  situation, 


Digitized  by  VjOOQIC 


MAECH  TERM,  1916.  313 

89  N.  J.  L.  Schnackenberg  v.  D..  L.  &  W.  R.  R.  Co. 

presented  a  question  of  fact  for  the  jury  to  decide,  and  the 
court  quite  properly  refused  to  direct  a  verdict.  Napodenshy 
V.  Wesi  Jersey  and  Seashore  Railroad  Co,,  85  N,  J.  L,  336 ; 
McCoal  V.  West  Jersey  and  Seashore  Railroad  Co.,  81  Id. 
479 ;  Shafer  v.  Lehigh  Valley  Railroad,  75  Id.  75. 

But  when  this  common  law  status  of  the  plaintiff's  case  is 
accentuated  by  the  statutory  element  of  deliction,  upon  the 
defendant's  part,  made  apparent  by  the  provisions  of  the  act 
of  1909,  page  137,  entitled  "An  act  with  reference  to  the  de- 
gree of  care  necessary  to  be  used  by  travelers  over  railroad 
crossings  protected  by  flagmen  or  safety  appliances,  or  both," 
it  becomes  manifest  that  the  failure  of  the  railroad  to  comply 
with  this  regulative  enactment,  renders  the  application  of  the 
doctrine  of  contributory  negligence,  upon  a  motion  to  non- 
suit, or  to  direct  a  verdict,  of  comparatively  negligible  im- 
portance. Shafer  v.  Lehigh  Valley  Railroad,  vJbi  supra; 
Brown  v.  Erie  Railroad  Co.,  87  2V.  J.  L.  487. 

That  act  has  been  declared  constitutional  by  this  court. 
Femetti  v.  West  Jersey  and  Seashore  Railroad  Co.,  87  N.  J. 
L.  268. 

Its  provisions  exempted  the  plaintiff  from  the  charge  of 
contributory  negligence  in  this  situation^  even  if  he  failed  to 
stop,  look  and  listen  before  passing  over  the  crossing;  for  it 
is  not  denied  that  the  gates  at  the  crossing  were  capable  of 
being  operated  at  the  time,  and  that  a  gateman  was  there  to 
operate  them,  but  failed  to  do  so.  Femetti  v.  West  Jersey 
and  Seashore  Railroad  Co.,  supra. 

Our  examination  of  the  remaining  exceptions  presented  in 
defendant's  brief  fails  to  satisfy  us  that  they  are  meritorious. 

The  judgment  will  therefore  be  affirmed. 

For  affirmance — ^The  Chancellor^  Chief  Justice,  Gar- 
BisoN",  SwAYZE^  Trenchard,  Parker,  Beroen,  Minturn, 
KAijiscn,  Black^  Terhune,  Heppenheimer^  Williams, 
Taylor,  JJ.    14. 

Jf'or  reversal — Xone. 
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GEORGE  F.  POOL,  PLAINTIPFAPPELLANT,  v.  RUFUS  DON- 
ALDSON BROWN,  DEFENDANT-RESPONDENT. 

Submitted  March  27,  191^— Decided  July  5,  1916. 

1.  The  circumstance  that  new  elements  of  locomotion,  such  as  elec- 
tricity, steam,  &c.,  have  been  added  to  vehicles  using  public  high- 
ways has  not  wrought  any  modification  in  the  legal  principle  that 
the  driver  of  a  vehicle  has  no  superior  legal  right  in  the  use  of 
the  highway  over  a  pedestrian  in  the  exercise  of  a  lawful  right 
to  cross  the  highway,  but  that  the  law  imposes  reciprocal  obliga- 
tions to  use  reasonable  care. 

2.  Where  there  was  testimony  that  the  plaintiff  attempted  to  cross 
a  street  between  two  standing  vehicles  which  obstructed  his  view 
for  some  distance,  and  that  after  he  had  reached  a  point  where 
he  had  a  view  to  both  north  and  south,  he  looked  to  the  north  and 
saw  a  slow  moving  wagon  about  thirty  or  forty  feet  away  and 
then  looked  to  the  south  and  saw  nothing  approaching,  whereupon 
he  took  a.  step  forward  about  three  feet,  when  he  was  struck  by 
defendant's  automobile  coming  from  the  north,  which  gave  no 
signal  or  warning  of  its  approach — Held,  that  the  question  of  the 
negligence  of  the  defendant  and  the  contributory  negligence  of  the 
plaintiff  was  for  the  jury. 


I 
On  appeal  from  the  Jlssex  Circuit. 

For  the  appellant,  Peirce  &  Hoover. 

For  the  respondent,  M.  Case  well  Heine, 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  appellant  appeals  from  a  judgment  of 
nonsuit.  His  contention  is  that  the  nonsuit  was  improperly 
ordered  because  the  facts  developed  by  the  testimony  in  the 
case  presented  issues  which  should  have  been  submitted  by 
the  court  to  the  decision  of  the  jury. 

The  facts,  briefly  stated,  are  these:  The  appellant  was 
struck  and  injured  by  respondent's  automobile  while  he  was 
crossing  Halsey  street,  in  Newark.  Halsey  street,  from  curb 
to  curb,  is  about  thirty  feet  in  width,  and  runs  north  and 
south.     Bleecker  street,  about  equally  as  narrow  as  Halsey 
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etreet,  runs  at  right  angles  into  Halsey  street  from  the  west, 
and  terminates  at  Halsey  street.  On  the  easterly  side  of 
Halsey  street  stands  a  large  department  store,  a  part  of  the 
rear  of  which  faces  Bleecker  street.  The  rear  of  the  store 
has  several  entrances  and  exits  on  Halsey  street  The  ap- 
pellant in  the  daytime  came  out  of  one  of  the  rear  exits  of  the 
store  and  started  to  walk  north  on  Halsey  street  imtil  he 
reached  a  point  on  that  street  which  was  in  a  direct  line  of  the 
southerly  sidewalk  of  Bleecker  street,  when  he  made  prepara- 
tions to  cross  tiie  street.  At  that  time,  according  to  the  ap- 
pellant's testimony,  there  was  a  top  wagon  of  the  department 
store  standing,  backed  up  to  the  curb,  which  wagon  extended 
into  the  street  about  twelve  feet.  To  the  south  of  the  wagon 
stood  an  automobile,  leaving  ample  space  between  the  two 
vehicles  for  a  crossing  by  persons  desiring  to  cross  the  street 
at  that  point.  While  on  the  sidewalk,  and  before  starting  to 
cross,  the  appellant  looked  to  the  north  and  observed  a  team 
of  horses  pulling  a  team  wagon,  with  a  colored  driver  sitting 
on  a  high  seat,  driving  the  team  slowly  in  the  centre  of  the 
street,  in  a  southerly  direction,  about  fifty  or  sixty  feet  away. 
The  appellant  then  started  to  cross  through  the  open  space 
referred  to,  his  view  to  the  north  for  the  distance  of  twelve 
feet  being  shut  out  by  the  top  wagon  standing  there,  and  when 
he  reached  a  line  of  vision  to  the  north,  he  again  looked  that 
way  and  only  observed  the  same  team  of  horses  with  the 
colored  driver,  which  were  then  about  thirty  or  forty  feet 
away ;  he  then  looked  to  the  south  and  saw  nothing  approach- 
ing and  then  took  a  step  forward,  about  three  feet,  when  he 
was  struck  by  the  respondent's  automobile,  which  came  from 
the  north,  and  which  the  appellant  says  he  did  not  see  at  the 
time  he  looked  in  that  direction.  There  was  also  testimony 
to  the  effect  that  the  driver  of  the  automobile  gave  no  signal 
or  warning  of  any  kind  of  the  approach  of  the  automobile. 

The  suggestion  has  been  made  that  since  it  appeared  that 
the  appellant  had  only  succeeded  in  taking  a  single  step  for- 
ward after  he  had  a  view  to  the  north,  when  he  was  struck  by 
the  automobile  coming  from  that  direction,  it  is  a  legal  pre- 
sumption that  if  he  had  looked  with  any  degree  of  care  he 
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could  not  have  failed  to  see  the  automobile  so  close  to  him 
that  the  danger  of  attempting  to  cross  in  front  of  it  would 
have  been  apparent  to  an  ordinarily  prudent  person  in  the  ex- 
ercise of  reasonable  care  for  his  own  safety!  We  do  not  think 
that  the  testimony  justifies  such  a  presumption  either  of  law 
or  fact.  But  this  claim  will  be  considered  later  when  we  reach 
the  topic  of  the  respondent's  contention  that  the  appellant 
was  negligent,  and  that  his  negligent  conduct  contributed  to 
his  injury. 

At  the  very  outset  it  is  highly  important  that  it  should  not 
escape  observation  that  the  situation,  presented  by  the  facts 
under  consideration,  relates  to  a  pedestrian  in  the  exercise  of 
a  lawful  right  to  cross  a  public  highway  and  the  driver  of  a 
vehicle  who  had  no  superior  legal  right  in  the  use  of  the  street. 
Under  such  circumstances,  the  law  imposes  reciprocal  obliga- 
tions. Those  reciprocal  obligations  are  the  offspring  of  ele- 
mentary and  familiar  legal  principles,  which,  by  reason  of 
their  soundness  and  wisdom,  have  become  firmly  imbedded  in 
the  law.  In  fact,  it  is  a  strict  observance  of  those  legal  prin- 
ciples that  tends  to  make  our  public  highways  passable  and 
safe  to  the  drivers  of  vehicles  and  pedestrians  alike.  The  cir- 
cumstance that  new  elements  of  locomotion,  such  as  elec- 
tricity, steam,  &c.,  have  been  added  to  vehicles  using  public 
highways  has  not  wrought  any  modification  of  those  legal 
principles. 

The  driver  of  the  automobile  was  imder  a  legal  duty  to  use 
reasonable  care  to  avoid  colliding  with  other  vehicles  or  per- 
sons in  the  public  highway.  His  duty  was  to  be  on  the  alert, 
to  observe  persons  who  were  in  the  street,  or  about  to  cross  the 
street,  and  to  use  reasonable  care  to  avoid  colliding  with  them. 
He  was  under  a  duty  to  have  his  automobile  under  proper 
control.  He  was  under  an  obligation  to  take  notice  of  the  con- 
ditions existing  in  the  public  street  and  to  propel  his  car  in  a 
manner  suitable  to  those  conditions.  He  was  under  a  duty 
to  observe  the  condition  which  existed  at  the  cross-walk,  in 
that  for  a  distance  of  twelve  feet  the  view  of  a  person  crossing 
from  the  east  to  the  west  side  of  Hals^  street  was  obscured 
by  the  top  wagon.    The  uncontradicted  fact  in  the  case  is  that 
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the  driver  of  the  autxmiobile  gave  no  audible  signal  or  warn- 
ing of  his  approach  to  the  obscured  part  of  the  cross-walk. 
From  that  fact  alone  the  jury  might  properly  have  found  that 
the  driver's  failure  to  sound  a  warning  of  the  approach 
of  his  automobile  to  the  crossing  was  negligent  conduct. 
Furthermore,  from  the  testimony,  the  jury  might  have  found 
that  the  chauffeur  was  negligent  in  driving  too  close  to  the 
obscured  part  of  the  cross-walk,  or  that,  in  the  exercise  of  rei^- 
sonable  care,  he  might  have  avoided  the  accident  by  steering 
his  car  to  the  right.  At  least,  there  was  a  jury  question 
whether,  in  the  circumstances  which  then  existed,  the  chauf- 
feur could  have  avoided  striking  the  appellant  if  he  had  ex- 
ercised reasonable  care. 

On  the  other  hand,  the  law  cast  upon  the  appellant  the 
duty  to  use  reasonable  care  for  his  own  safety.  He  was  under 
a  legal  duty  to  observe  the  conditions  in  the  highway.  He 
had  a  right  to  rely  on  the  driver  of  the  automobile  respecting 
his,  the  appellant's,  equal  right  in  the  street,  and  that  the 
driver  would  control  his  car  accordingly,  and  would  use  rea- 
sonable care  to  avoid  running  it  against  the  appellant.  Of 
course,  if  it  had  appeared  that  the  appellant  rashly  stepped  in 
front  of  the  automobile,  under  circumstances  that  would 
justify  no  difference  of  opinion  among  reasonable  men  as  to 
the  negligent  character  of  such  conduct,  then  a  nonsuit  would 
have  been  properly  ordered.  Bat  that  does  not  appear,  from 
the  evidence  in  the  cause,  to  have  been  the  case.  The  testi- 
mony shows  that  when  the  appellant  looked  to  the  north  be- 
fore he  took  the  step  to  cross  the  street,  the  team  wagon  was 
within  thirty  feet  of  the  spot  vhere  he  was  standing.  The 
appellant  saw  no  automobile,  and  that  might  very  well  have 
been  so;  for  if  the  automobile  was  behind  the  team  wagon, 
which  was  proceeding  in  the  centre  of  the  highway,  or  was  to 
the  right  of  the  wagon,  the  automobile  would  have  been  con- 
cealed from  the  view  of  the  appellant.  If,  while  the  appel- 
lant was  looking  toward  the  south  to  guard  against  any 
danger  to  be  apprehended  in  that  direction,  the  automobile 
suddenly  spurted  from  behind  the  team  wagon,  it  is  not  an 
unfair  inference  that  the  api>ellant,  when  he  took  the  step 
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forward  to  continue  crossing  the  street,  was  suddenly  over- 
taken by  an  unexpected  peril. 

Bearing  in  mind  that  Halsey  street  is  only  thirty  feet 
wide;  that  the  top  wagon  of  the  department  store  obstructed, 
within  three  feet  of  the  centre  of  the  highway,  the  appellant's 
view  to  the  north;  that  the  three  feet  of  space  between  the 
extreme  westerly  end  of  the  top  wagon  and  the  centre  of  the 
street  was  apparently  insufiBcient  to  allow  a  vehicle  to  pass 
between  the  team  and  the  top  wagon  when  the  vehicle  reached 
that  part  of  the  street,  it  cannot  be  said,  as  a  matter  of  law, 
that  a  prudent  person,  in  the  exercise  of  reasonable  care, 
similarly  situated  as  the  appellant  was,  would  not  have  acted 
as  the  appellant  did.  That  was  necessarily  a  jury  question. 
The  appellant  was  imder  no  legal  duty  to  anticipate  that 
there  was  an  automobile  behind  the  team  wagon,  or,  if  there 
was,  that  the  driver  of  the  automobile  would  attempt  to  pass 
and  head  off  the  team  wagon  near  or  at  the  place  where  the 
top  wagon  was  standing,  and  thus  imperil  the  safety  of  pedes- 
trians emerging  from  the  passageway.  Nor  was  the  appel- 
lant bound  to  anticipate  that  a  vehicle  would  approach  him 
on  the  left  side  of  the  road,  which  was  the  wrong  side  for 
vehicles  to  be  on,  going  south.  It  is  inferable  from  the  testi- 
mony that  the  driver  of  the  automobile,  in  order  to  clear  the 
team  wagon  which  was  proceeding  in  the  centre  of  the  street, 
went  to  the  left  of  it  and  was  running  the  automobile  on  that 
side  of  the  street  when  the  appellant  was  struck. 

Under  the  Traffic  law  of  this  state  the  driver  of  a  vehicle 
is  required  to  pass  the  vehicle  ahead  of  him  to  the  left.  That 
requirement,  however,  is  subject  to  the  conditions  existing  in 
the  highway  and  does  not  relieve  the  driver  of  the  passing 
vehicle  from  the  duty  of  exercising  reasonable  care  to  ascer- 
tain whether  he  can  pass  the  vehicle  ahead  with  safety  to  other 
vehicles  or  pedestrians  which,  or  who  may,  happen  to  be  on 
the  left  side  of  the  street.  Smith  v.  Barnard,  82  N.  J,  L. 
468. 

From  what  has  been  said  it  is  manifest  that  the  question, 
whether  or  not  the  appellant  had  acted  with  reasonable  care 
in  the  circumstances  which  confronted  him  at  the  time  he 
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made  the  attempt  to  cross  the  street,  was  one  for  the  jury 
and  not  for  the  court  to  pass  upon. 

In  Fox  V.  Oreat  Atlantic  cmd  Pacific  Tea  Co.,  84  N,  J,  L. 
726,  728,  this  court  quoted  with  approval  the  statement  made 
by  Mr.  Thompson,  in  his  valuable  work  on  negligence,  to  the 
effect  that  cases  of  collision  on  highways  almost  invariably  in- 
volve questions  of  concurrent  negligence  on  the  part  of  both 
actors ;  and  that,  as  the  circumstances  attending  such  injuries 
are  within  the  range  of  every  day  observation  and  experience, 
the  question  of  contributory  negligence,  in  those  cases,  is  in  a 
peculiar  sense  a  question  for  a  jury,  though,  of  course,  within 
the  limits  of  the  principle  that  there  must  be  evidence  tend- 
ing to  that  conclusion,  and  subject  also  to  the  rule  that,  in 
cases  where  the  evidence  tends  only  to  that  conclusion,  the 
judge  can  decide  it  as  a  matter  of  law. 

The  judgment  of  nonsuit  will  be  reversed. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Swayze, 
Trenchard,  Parker,  Bergen,  Minturn,  Kalisch,  Black, 
White,  Heppenheimer^  Willtams,  Taylor,  JJ.    13. 


THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
NATHANIEL  SHAPIRO,  PLAINTIFF  IN  ERROR. 

Submitted  December  6,  1915— Decided  June  19,  1916. 

1.  An  appeUate  court  will  not  review  matter  assigned  for  error  un- 
less the  record  shows  it  was  assigned  for  error  in  the  court  from 
-whose  judgment  the  appeal  was  taken. 

2.  Where  the  date  of  the  offence  in  a  criminal  prosecution  is  not 
of  the  essence  of  the  offence,  it  is  alw^ays  open  to  the  state  to 
offer  proof  that  the  offence  charged  was  committed  on  any  day 
within  the  period  covered  by  the  statute  of  limitations;  but  the 
date  on  which  the  offence  was  committed  may  relatively  become, 
like  any  other  fact  in  a  case,  a  matter  of  vital  importance.     So, 
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where  a  physician  was  charged  with  unlawfully  using  instruments 
upon  a  deceased  woman  to  effect  an  Kbortion,  on  the  15th  day 
of  January,  and  the  defence  interposed  was  that  the  first  and  only 
occasion  on  which  an  instrument  was  used  upon  deceased  by 
defendant  was  on  January  27th,  and  then  under  such  circumstances 
as  legally  justified  the  act,  and  it  was  not  contended  by  the  state 
that  what  the  defendant  did  on  January  27th  was  unlawful,  it  was 
error  for  the  trial  court  to  charge  the  jury  that  it  was  their  duty 
to  find  the  defendant  guilty  under  the  indictment,  even  though 
they  found  that  January  15th  was  not  the  correct  date,  but  some 
other  date  at  or  about  that  time,  was  when  defendant  first  in- 
troduced the  instrument  into  the  person  of  the  deceased,  the 
practical  effect  of  the  instruction  being  that  the  jury  must  convict 
defendant  even  though  the  instrument  was  used  for  a  justifiable 
cause. 


On  error  to  the  Supreme  Court. 

For  the  plaintiff  in  error.  Prank  M.  McDermit  and  Boheri 
Carey. 

For  the  defendant  in  error,  Frederick  F.  Ouild,  prosecutor 
of  the  pleas,  and  Wilbur  A.  Mott,  assistant  prosecutor  of  the 
pleas. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  Supreme  Court  affirmed  a  judgment  on 
a  conviction  of  the  plaintiff  in  error  in  the  Essex  County 
Quarter  Sessions  of  having,  by  the  use  of  instruments  and 
without  lawful  justification,  performed  an  abortion  upon  Rose 
Lebowitz,  in  consequence  of  which  she  died.  The  indictment 
alleges  that  the  offence  was  committed  on  the  15th  day  of 
January,  1913,  and  contained  four  counts,  but  we  are  only 
concerned  with  the  first  and  fourth  counts  which  charged  the 
plaintiff  in  error  with  the  unlawful  use  of  instruments  with 
a  criminal  intent,  and  upon  which  counts  the  conviction  in 
this  case  was  had. 

The  record  now  here  for  review  shows  that  when  thisi  case 
was  before  the  Supreme  Court  there  were  no  specifications  of 
causes  filed  in  that  court  and  that  the  plaintiff  in  error  there 
relied  solely  on  the  assignments  of  errors  filed  in  the  cause, 
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and,  therefore,  we  have  disregarded  the  specifications  of 
canees  for  reversal,  which  were  for  the  first  time  filed  in  this 
court,  and  confimed  our  consideration  of  the  appeal  to  ques- 
tions raised  by  the  assignments  of  errors  only.  This  court 
will  not  review  matter  assigned  for  error  unless  it  appears 
that  it  was  assigned  for  error  m  the  court  from  which  the 
appeal  was  taken.  Marten  v.  Brown,  81  N,  J.  L,  599 ;  Batl- 
schinger  v.  Robinson,  83  Id.  739. 

The  contention  of  the  plaintiff  in  error  that  the  court 
erred  in  admitting  in  evidence  the  dying  declaration  of  Rose 
Lebowitz"  is  without  merit.  There  was  testimony  to  sup- 
port the  finding  of  the  court  that  the  declarant  was  under  a 
sense  of  impending  death  when  she  made  her  statement.  The 
testimony  on  that  point  was  plenary.  Dr.  McKenzie,  the 
county  physician,  who  reduced  the  declarant's  statement  to 
writing,  testified :  "I  told  her  that  she  was  going  to  die  and 
asked  her  if  she  realized  it,  and  she  said  yes,  and  I  asked  her 
if  she  would  make  a  statement  of  the  facts  in  her  case  in  the 
presence  of  death,  and  she  did — she  said  she  would." 

It  appears  that  the  declarant^s  mind  was  clear  at  the  time. 
Her  written  statement  closed  with  these  words:  "I  say  this, 
knowing  I  cannot  get  well  and  in  the  presence  of  death." 
She  signed  it  with  a  cross,  on  account  of  her  physical  weak- 
ness, and  she  died  within  an  hour  and  a  half  afterward. 

Since  there  was  evidence  tending  to  support  the  finding  of 
the  trial  judge  such  finding  will  not  be  reviewed.  Stcde  v. 
Momch,  74  N.  J,  L,  522.  It  is  next  insisted  that  the  trial 
court  erred  in  excluding  the  hospital  records  which  consisted 
of  temperature  charts  as  well  as  a  record  of  the  patient's 
physical  condition  and  treatment.  The  records  in  themselves 
were  not  evidential  and  therefore  were  properly  excluded.  The 
ease  of  State  v.  tiincTcley,  9  N,  J.  L.  J.  118,  relied  on  by  coun- 
sel for  plaintiff*  in  error  to  support  their  admissibility  as  evi- 
dence, was  a  case  where  the  conduct  and  management  of  the 
hospital  were  in  question,  and,  therefore,  Mr.  Justice  Depue, 
who  presided  at  the  trial,  allowed  in  evidence  the  ward  books 
and  other  records  which  contained,  in  the  ordinary  course  of 
the  business  of  the  hospital,  statements  of  the  food,  medi- 
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cines,  &c.,  supplied  to  patients,  because  they  were  in  the  nature 
of  declarations  made  by  the  person  under  whose  charge  the 
entries  were  made.  Jn  that  material  respect  the  situation 
there  diflEered  from  the  one  we  are  now  considering.  It 
further  appears  that  in  the  present  case  the  trial  judge  per- 
mitted the  nurses  who  kept  the  chart  to  testify  to  the  entries 
they  made  thereon  of  the  physical  condition  of  the  patient 
and  permitted  them  to  use  the  chart  to  refresh  their  memories, 
but  refused  to  permit  them  to  testify  to  remarks  contained  on 
the  chart  and  made  by  an  interne  of  the  hospital.  The  trial 
judge  pursued  the  proper  course. 

It  is  next  argued  that  the  court  erred  in  charging  the  jury 
in  these  words :  "It  has  been  suggested  that  possibly  the  date 
in  the  indictment  has  not  been  shown  to  be  the  correct  date 
of  the  first  introduction  of  an  instrument  by  the  defendant 
into  the  person  of  Eose  Lebowitz ;  if  the  jury  finds  that  the 
IStli  day  of  January  is  not  the  correct  date,  but  some  other 
date  at  or  about  that  time  is  the  correct  date,  the  jury  have 
a  right  under  the  indictment,  and  it  is  their  duty  to  find  the 
defendant  guilty." 

Where  the  date  is  not  of  the  essence  of  the  offence  it  is  not 
necessary  to  prove  that  it  was  committed  on  the  date  laid  in 
the  indictment.  In  that  respect  it  is  always  open  to  the  state 
to  offer  proof  that  the  offence  charged  was  committed  on  any 
day  within  the  period  not  covered  by  the  statute  of  limita- 
tions. State  V.  Lyon,  45  2V.  J,  L.  372.  But  the  date  on  which 
the  offence  was  committed,  though  not  an  ingredient  of  the 
offence,  may  relatively  become,  like  any  other  fact  in  a  case, 
a  matter  of  vital  importance.  The  present  case  forcibly  illus- 
trates this  view.  The  indictment  charged  the  plaintiff  in 
error  with  unlawfully  using  instruments  upon  the  deceased 
on  the  15th  day  of  January,  1913.  The  witnesses  for  the 
state,  who  testified  as  to  the  time  when  the  plaintiff  in  error 
first  introduced  an  instrument  into  the  person  of  the  deceased, 
fixed  the  time  with  such  uncertainty  that  it  may  be  reason- 
ably inferred  from  their  testimony  that  it  was  on  some  day 
between  January  15th  and  January  27th,   1913.     The  de- 
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fence  interposed  was  that  the  first  and  only  occasion  on  which 
an  instrument  was  used  by  the  plaintiff  m  error  upgn  the 
deceased  was  on  January  27th,  and  then  under  such  circum- 
stances as  legally  justified  the  act.  There  was  uncontradicted 
testimony  in  the  case,  to  the  effect  that  on  the  27th  day  of 
January,  1913,  the  plaintiff  in  error  received  a  telephone 
message,  on  behalf  of  the  deceased,  that  the  deceased  was 
bleeding  and  needed  immediate  aid,  and  that  he  responded  to 
the  call  at  once  and  found  the  deceased  bleeding  profusely 
from  the  uterus;  that  he  made  a  digital  examination  and 
found  that  an  operation  was  necessary,  and  thereupon  he 
called  into  consultation  with  him  another  surgeon  who  agreed 
with  him  that  the  womb  of  the  deceased  needed  curetting, 
which  operation  the  plaiatiff  in  error  perform^  and  which 
necessarily  required  the  introduction  of  an  instrument  into 
the  womb  of  the  deceased. 

It  was  not  contended  at  the  trial,  nor  is  it  now  contended, 
by  counsel  for  the  state,  that  what  the  plaintiff  in  error  did 
on  that  occasion  was  unlawful.  The  theory  of  the  state  rests 
upon  the  claim  that  at  the  time  the  plaintiff  in  error  first 
introduced  an  instrument  into  the  womb  of  the  deceased,  it 
was  for  the  imlawful  purpose  charged  in  the  indictment.  The 
plaintiff  in  error  denied  that  he  saw  the  deceased  at  any  time 
before  the  27th  of  January,  and  that  it  was  on  that  date  that 
he  first  introduced  an  instrument  into  the  person  of  the  de- 
ceased in  the  performance  of  a  necessary  operation  required 
to  be  performed  by  the  physical  condition  in  which  he  found 
the  patient. 

There  was,  therefore,  an  issue  of  fact  sharply  drawn  be- 
tween the  state  and  the  plaintiff  in  error  as  to  the  time  when 
the  instrument  was  first  used  by  the  plaintiff  in  error,  and 
whether  for  an  unlawful  purpose,  as  claimed  by  the  state,  or 
for  a  lawful  purpose,  as  claimed  by  the  plaintiff  in  error. 
The  date  of  January  27th  became  an  important  and  material 
fact  in  the  case.  If  it  was  on  that  date  that  the  plaintiff  in 
error  first  used  the  instrument  upon  the  body  of  the  deceased, 
in  the  performance  of  a  necessary  operation,  then  his  act  was 
justifiable. 
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That  the  plaintiff  in  error  went  to  the  residence  of  the 
deceafii^d  on  that  day  and  performed"  the  operation  of  curet- 
ting the  womb  was  an  undisputed  fact  in  the  case. 

The  vice  in  the  instruction  complained  of  lies  in  the  fact 
that  the  trial  judge  told  the  jury  that  it  was  their  duty  to 
find  the  defendant  guilty  under  the  indictment,  even  though 
they  found  that  January  15th  was  not  the  correct  date^  but 
some  other  date  at  or  about  that  time  was  when  the  defendant 
first  introduced  an  instrument  into  the  person  of  Rose  Lebo- 
witz,  thus  practically  instructmg  the  jury  to  convict  the 
plaintiff  in  error  if  they  found  that  the  27th  day  of  January 
was  the  date  on  which  the  plaintiff  in  error  first  introduced 
an  instrument  into  the  person  of  Rose  Lebowitz,  irrespective 
of  the  fact  whether  or  not  it  was  done  in  the  necessary  per- 
formance of  a  perfectly  legitimate  operation.  The  harm  that 
was  done  to  the  plaintiff  in  error  is  too  obvious  to  need  further 
comment  It  is  apparent  that  the  court's  instruction  elimi- 
nated from  the  consideration  of  the  jury,  if  they  foimd  Jan- 
uary 27th  to  be  the  correct  date  on  which  the  plaintiff  in 
error  first  used  an  instrument  on  the  person  of  the  deceased, 
a  fact  which  was  for  the  jury  to  decide — that  is,  whether  or 
not  it  was  then  used  with  a  criminal  purpose  or  for  a  justifi- 
able cause. 

For  this  reason  the  judgment  under  review  must  be 
reversed. 

For  affirmance — Bergen,  Black,  Williams,  JJ.    3. 

For  reversal — ^The  Chancellor,  Swayze,  Tbenchakd, 
Parker,  Kalisch,  White,  Terhune,  Heppenheimer,  Tay- 
lor, JJ.    9. 
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LOUIS  F.  BEACHNER,  PLAINTIFF-RESPONDENT,  v.  DOMEN- 
ICO  JENGO,  DEFENDANT-APPELLANT. 

Submitted  March  7,  1916— Decided  June  19,  1916. 

1.  An  assignment  by  a  corporation  is  duly  proven  by  the  testimony 
of  the  subscribing  witness,  who  knows  the  president  of  the  cor- 
poration, who  saw  him  sign,  who  knows  the  seal  of  the  corpora- 
tion and  saw  it  affixed. 

2.  An  admission  that  the  money  sued  for  is  due  is  competent  evi- 
dence unless  made  without  prejudice,  or  unless  the  party  making 
the  admission  has  been  led  to  believe,  by  the  conduct  of  the  ad- 
versary, that  a  compromise  may  probably  be  effected. 


On  appeal  from  the  Supreme  Court. 

For  the  plaintiff-respondent,  tJohn  J.  Fallon, 

For  the  defendant-appellant,  A.  Orestes  CiccarelU. 

The  opinion  of  the  court  was  delivered  by 

Black^  J.  The  action  in  this  case  was  brought  to  recover 
a  balance  alleged  to  be  due,  on  three  promissory  notes  and  a 
book  account,  for  goods  sold  and  delivered  by  Kips  Bay  Brew- 
ing and  Malting  Company  to  the  defendant,  assigned  by  the 
malting  company  to  one  Hugh  P.  Skelly,  the  president  of 
the  said  company,  and  by  Skelly  assigned  to  the  plaintiff. 
The  value  of  two  unexpired  licenses  was  subsequently  with- 
drawn from  the  case  by  consent.  The  trial  court,  at  the  close 
of  the  case,  directed  a  verdict  for  the  plaintiff  for  the  sum  of 
eight  hundred  and  eighty-one  dollars  and  thirty-three  cents 
($881.33),  being  the  amount  of  the  plaintiff's  claim,  less  the 
value  of  the  two  unexpired  licenses,  one  hundred  and  fifty- 
eight  dollars  ($158).  To  this  ruling  of  the  trial  court  there 
was  no  exception  taken,  nor  is  it  made  one  of  the  grounds  of 
appeal.    Hence,  it  is  not  brought  under  review. 

At  the  trial,  however,  there  was  objection,  but  no  exception 
noted^  to  the  admission  in  evidence  of  the  written  assignment 
made  by  the  Kips  Bay  Brewing  and  Malting  Company  to 
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Hugh  P.  Skelly,  and  also  a  like  objection  to  a  question  put 
to  a  witness,  Mario  Di  Blasi,  viz.,  whether  Mr.  Jengo,  the 
maker  of  the  promissory  not^s,  and  the  one  to  whom  the 
credit  for  the  goods  delivered  was  given,  admitted  to  him,  at 
the  court  house,  on  a  previous  occasion,  when  the  case  was  on 
the  day  call  of  the  court  for  trial,  that  he  owed  the  moneys 
sued  for.  If  we  assume  that  these  questions  are  properly  be- 
fore this  court  for  decision,  within  the  cases  of  Kargman  v. 
Carlo,  85  N.  J,  L.  632,  and  Benz  v.  Central  Railroad  Com^ 
pany  of  New  Jersey,  82  Id,  197,  we  need  say,  only,  that  they 
have  no  legal  merit. 

Under  the  first  point  the  assignment  was  duly  proven  by 
the  subscribing  witness,  Mario  Di  Blasi,  in  the  usual  manner 
in  which  deeds  by  a  corporation  are  proven,  viz.,  by  the  testi- 
mony of  the  subscribing  witness,  who  knows  the  president  of 
the  corporation,  who  saw  him  sign  it,  who  knows  the  seal  of 
the  corporation  and  saw  it  affixed.  Central  Electric  Co,  v. 
Tramit  Equipment  Co.,  57  N,  J.  Eg.  460. 

So,  the  testimony  of  Mario  Di  Blasi,  as  to  the  admission  of 
Mr.  Jengo,  that  he  owed  the  money  sued  for.  Such  an  ad- 
mission is  competent,  and  so  h^ld  by  this  court,  unless  it  is 
expressly  stated  that  the  admission  was  made  without  preju- 
dice, or  unless  the  party  making  the  admission  has  been  led 
to  believe,  by  the  conduct  of  the  adversary,  that  a  compromise 
may  probably  be  effected.  Richardson  v.  International  Poin 
tery  Co,,  63  N,  J,  L,  248.  In  2  Wigm,  Ev,,  §§  1061,  1062, 
the  reason  of  the  rule  is  stated  and  amplified.  The  principle 
is  illustrated,  as  applied  to  a  variety  of  facts,  in  a  collection 
of  many  cases.    16  Cyc.  946. 

There  being  no  error  in  the  lecord  the  judgment  is  there- 
fore affirmed. 

For  affirmance — ^The  Chancellor,  Chief  Justice^  Gar- 
rison, SwAYZE,  Trenchakd,  Parker,  Bergen,  Minturn, 
Kajlisch,  Black,  White,  Terhune,  Heppenheimer,  Wil- 
liams, Taylor,  Gardner,  J  J.    16. 

For  reversal — None. 
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W.  A.  MANDA,  INCORPORATED,  APPELLANT,  v.  DELAWARE, 
LACKAWANNA  AND  WESTERN  RAILROAD  COMPANY. 
LESSEE  OF  THE  MORRIS  AND  ESSEX  RAILROAD  COM- 
PANY, RESPONDENT. 

Argued  March  16,  1916— Decided  June  19,  1916. 

1.  The  rulings  of  the  trial  court,  admitting  and  rejecting  evidence 
at  the  trial  of  this  case,  were  not  error.  They  were  within  the 
discretion  of  the  trial  judge. 

2.  The  trial  judge  has  the  undoubted  right  to  make  comments  upon 
the  testimony  so  long  as  he  leaves  it  to  the  jury  to  determine  the 
facts  and  draw  their  own  conclusions. 

3.  When  land  is  taken  by  condemnation,  trees  and  top  soil  thereon 
are  a  part  of  the  land.  They  should  not  be  valued  separately  and 
apart  from  the  land  by  the  jury,  but  may  be  taken  into  considera- 
tion in  determining  to  what  extent  if  any,  the  value  of  the  land  is 
thereby  enhanced. 

4.  Under  the  Condemnation  act  (Pamph.  L.  1900,  p.  81,  §  6),  the 
value  of  the  land  taken  and  the  damages  are  to  be  ascertained, 
as  of  the  date  of  the  filing  of  the  petition  and  order  thereon. 


On  appeal  from  the  Essex  County  Circuit  Court. 
For  the  appellant,  Vredenhurgh,  Wall  &  Carey. 
For  the  respondent,  Maximilian  M.  Stallman, 

The  opinion  of  the  court  was  delivered  hy 

Black,  J.  This  caee  was  tried  in  the  Essex  Circuit  Court. 
It  is  an  appeal  from  the  verdict  of  a  jury,  fixing  the  amount 
of  money  to  be  paid  by  the  respondent,  for  taking  land  under 
condemnation  for  its  additional  right  of  way.  The  strip  of 
land  taken,  with  the  plants  and  shrubbery  growing  thereon, 
is  in  the  village  of  South  Orange.  The  dimensions  of  the 
land  are  about  twenty  to  sixty-two  feet  in  width  and  one 
thousand  feet  in  length,  containing  a  trifle  less  than  nine- 
tenths  of  an  acre. 

The  errors  assigned  for  the  reversal  of  the  judgment  en- 
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tered  on  the  verdict  of  the  ]UTy  are  alleged  trial  errors. 
There  are  seventeen  assignments  of  error  and  they  are  directed 
to  the  exclusion  and  admission  of  testimony,  over  the  objec- 
tions of  the  appellant;  alleged  errors,  in  the  charge  of  the 
court  to' the  jury,  and  the  refusal,  by  the  trial  court,  to  charge 
as  requested. 

It  would  serve  no  useful  purpose  to  bring  under  discussion, 
in  detail,  all  the  alleged  errors  argued  by  the  appellant  in 
this  case.  Some  of  the  more  important  ones,  however,  may 
be  noticed  briefly.  Thus,  Louis  H.  Pierson,  a  witness,  who 
described  himself  as  having  been  engaged  in  the  building 
business,  to  a  certain  extent,  building  large  bams  and  houses, 
was  not  permitted  to  testify  as  to  the  value  of  the  brick 
buildings  on  a  certain  piece  of  land,  which  had  been  put  in 
evidence  for  comparison.  This  was  not  harmful  error,  nor 
was  it  error  to  exclude  this  question  put  to  the  appellant, 
Mr.  Manda,  "Now,  will  you  tell  us,  if  you  are  able  to,  what 
percentage  of  decrease  in  the  valuation  of  this  shaded  land 
will  probably  arise  because  of  this  embankment  concerning 
which  you  have  testified,  and  the  proposed  use  of  this  prop- 
erty for  railroad  purposes?"  This  was  ruled  out  on  the 
ground  that  the  evidence  sought  to  be  elicited  was  specula- 
tive. And  so,  a  question  put  to  the  same  witness,  "What  al- 
lowance have  you  made  for  the  value  of  the  buildings  on  the 
Pierson  property  ?"  was  overruled,  on  the  ground  that  the  wit- 
ness had  not  qualified  on  the  question  of  value. 

Who  is  entitled  to  be  considered  as  an  expert,  from  thef 
nature  of  the  case,  must  be  left  very  much  to  the  discretion 
of  the  trial  judge  and  his  decision  is  conclusive,  unless  clearly 
shown  to  be  erroneous  in  matter  of  law.  New  Jersey  Zinc  Co. 
V.  Lehigh  Zinc  Co.,  59  N'.  J.  L.  189, 194 ;  Elvins  v.  Delaware, 
&c.,  Tel  Co.,  63  Id.  243,  247. 

So,  the  admission  of  evidence,  as  to  the  amount  paid  for 
Cameron  field.  This  was  objected  to  on  the  ground  of  dis- 
similarity between  that  and  the  property  under  consideration. 
This  manifestly  was  within  the  discretion  of  the  trial  judge. 
In  this  class  of  cases,  there  is  no  inflexible  rule,  which  limits 
the  period  of  time  or  the  distance  over  which  the  inquiry 
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may  be  extended,  as  to  the  market  value  of  other  lands  or 
the  situation  or  use  of  such  lands  in  the  vicinity,  whether 
fairly  comparable  with  the  lands  taken.  How  far  such  in- 
vestigation may  be  carried  must  be  left  in  a  great  measure  to 
the  sound  discretion  of  the  trial  court  and,  unless  it  appears 
that  the  rulings  of  the  trial  judge  on  such  matters  as  are 
within  his  discretion  worked  some  injury  to  the  appellant, 
they  will  not  be  disturbed.  PackarS  v.  Bergen  Neck  Railway 
Co.,  54  N.  J,  L,  553 ;  Monidair  Railroad  Co,  v.  Benson,  36 
Id.  557. 

So,  the  question  was  asked  a  witness,  Julius  V.  Burgeman, 
"How  do  the  prices  in  the  catalogues  which  you  hafve  ex- 
amined for  this  class  of  stock,  compare  with  the  prices  which 
you  have  marked  on  this  inventory  ?"  The  answer  was,  "About 
the  same  as  those  in  the  catalogue."  The  judge,  in  his  charge 
to  the  jury,  very  properly  limited  the  use  which  the  jury! 
should  make  of  this  evidence,  when  he  said  the  jury  must  not 
accept,  as  evidence  of  value,  the  catalogue  of  the  Elizabeth 
Nursery.  It  is  received  only  for  the  purpose  of  showing 
the  source  from  which  the  witness  derived  his  khowledga 
We  have  no  evidence  as  to  the  standing  or  character  of  the 
nursery  in  question. 

The  charge  of  the  judge  deals  with  the  law  applicable  to 
the  case  and  reviews  the  evidence,  summarizing  it  with  skill 
and  clearness.  This  was  the  undoubted  right  of  the  trial 
court,  so  long  as  he  leaves  the  jury  to  determine  the  facts 
and  draw  their  own  conclusions.  Foley  v.  Loughran,  60  N, 
J.  L,  464,  477. 

Objection  is  taken  to  this  passage  of  the  judge's  charge: 
"In  this  case  it  appears  that  on  the  land  condemned  were  a 
number  of  large  fixed  trees,  not  nursery  stock,  and  a  layer  of 
top  soil.  These  trees  and  the  top  soil  are  a  part  of  the  land 
and  cannot  be  valued  separately  and  apart  from  the  land, 
but  may  be  taken  into  consideration  to  determine  to  what  ex- 
tent, if  any,  the  value  of  the  land  is  enhanced  for  a  fair  sale 
in  the  market."  This  is  an  accurate  statement  of  the  law 
applicable  to  the  case.  Lew,  Em.  Dom.,  §  724;  15  Cyc.  758. 
We  fail  to  find  any  error  in  the  charge. 
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Xor  was  there  any  error  in  the  refusal  to  charge,  as  re- 
quested, although  the  record  shows  that  just  as  the  jury  were 
about  to  retire  Mr.  Carey  asked  the  court  to  call  the  atten- 
tion of  the  jury  to  the  point  that  the  value  of  the  property 
is  to  be  considered  as  of  the  time  when  the  condemnation 
proceedings  were  commenced,  by  the  filing  of  the  petition 
and  the  order  thereon.  This,  of  course,  is  a  correct  state- 
ment of  the  law,  as  provided  by  statute.  Pwmph,  L,  1900,  p. 
81,  §  6.  The  court,  in  reply,  said  there  had  not  been  shown 
to  be  any  difference  on  this  subject.  The  record  shows  that 
throughout  the  trial  the  testimony  was  directed  to  this  time, 
in  making  the  valuations,  by  the  witnesses.  The  court  had 
already  charged  the  jury  that  the  value  of  the  nursery  stock 
should  be  considered  in  its  condition  in  the  ground  at  the 
time  of  condemnation.  It  was  not  error  for  the  court  to  re- 
fuse to  further  charge  the  jury  on  this  point  at  that  time. 
Finding  no  error  in  the  record,  the  judgment  of  the  Essex 
County  Circuit  Court  is  affirmed. 

For  affirmance — The  Chan celloe.  Chief  Justice,  Gar- 
Risox,  SwAYZE,  Parker,  Bergen,  Minturn,  Kalisch, 
Black,  White,  Terhune,  Heppenheimer,  Williams,  Tay- 
lor, Gardner,  J  J.    15. 

For  reversal^— None. 


PHILADELPHIA   PICKLING   COMPANY,   PLAINTIFFAPPEL- 
.     LANT,   V.   MARYLAND   CASUALTY   COMPANY.   DEFEND- 
ANT-RESPONDENT. 

Argued  March  21,  1916— Decided  June  19,  1916. 

1.  "Paid  and  satisfied"  in  a  manufacturer's  employer's  liability  pol- 
icy of  insurance,  as  applied  to  a  judgment,  mean  when  the  judg- 
ment is  fully  paid.  The  judgment  to  be  paid  and  satisfied  does 
not  necessarily  mean  canceled  of  record. 
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2.  There  is  no  legal  liability  of  an  itisurance  company,  to  a  corpora- 
tion other  than  the  assured,  to  whom  the  policy  has  been  trans- 
ferred by  the  assured,  after  the 'policy  under  its  terms  had  expired, 
under  an  agreement,  by  which  thfe  assets  and  liabilities  of  the 
assured  were  transferred  to  the  new  corporation. 


On  appeal  from  the  Supreme  Court. 

For  the  plaintilGE-appellaiit,  Wilson  &  Carr, 

For  the  defendant-respondent,  Richcu'd  F,  Jone^  and  Mar- 
shall Van  Winkle. 

The  opinion  of  the  court  was  delivered  by 

Black,  J.  This  is  an  appeal  from  the  second  trial  of  this 
case.  The  first  trial  resulted  in  a  verdict  for  the  appellant  for 
the  sum  of  $4,356.01.  This  verdict  was  set  aside  by  the  Su- 
preme Court.  A  second  trial  was  had,  and  at  that  trial  a 
stipulation  in  writing  was  made  that  the  case  be  submitted 
to  the  jury,  upon  the  printed  record  of  the  first  trial  used  in 
the  Supreme  Court.  This  resulted  in  the  direction  of  a  ver- 
dict for  the  respondent,  by  direction  of  the  trial  court,  in  ac- 
cordance with  the  opinion  of  the  Supreme  Court  setting  aside 
the  first  verdict.  It  is  the  propriety  of  this  ruling  by  the 
trial  court  that  is  brought  under  review  by  this  appeal.  The 
case  cannot  be  intelligently  considered  without  a  statement 
of  the  dominant  facts,  which  are  somewhat  voluminous. 

The  action  was  brought  by  the  Philadelphia  Pickling  Com- 
pany, a  corporation,  the  appellant,  against  the  Maryland 
Casualty  Company,  the  respondent,  upon  a  manufacturer's 
employer's  liability  policy  of  insurance.  The  policy  was 
in  the  usual  form  of  liability  insurance  policies.  Walter 
Chambers,  an  employe  of  the  assured,  on  September  19th, 
1907,  while  the  policy  was  in  force,  was  injured  at  the  as- 
Fured's  factory  at  Eldora,  New  Jersey.  Chambers  brought 
suit  against  the  assured,  recovering  a  judgment  on  January 
5th,  1909,  for  $4,000.  The  policy  had  been  issued  to  "Phil- 
adelphia  Pickling  Company,"  which  was  in  reality   Sallie 


Digitized  by  VjOOQIC 


332    COURT  OF  ERRORS  AND  APPEALS. 

Phila.  Pickling  Co.  v.  Maryland  Cas.  Co.  S9  S.  J.  L. 

Wittenberg.  She  had  adopted  that  name  for  her  business,  and 
had  taken  out  her  employer's  insurance  in  that  trade  name. 
However,  after  verdict  and  before  final  judgment  in  the 
Chambers  suit,  viz.,  on  the  7th  day  of  November,  1908,  by  an 
agreement,  in  writing,  Sallie  Wittenberg,  called  also  the  Phil- 
adelphia Pickling  Company,  transferred  her  business  to  the 
plaintiff-appellant,  the  corporation,  which  took  over  the  assets 
and  assumed  the  liabilities  of  tJic  trade  name,  including  any 
claim  then  existing  or  thereafter  to  be  made  by  Walter  Cham- 
bers, for  which  ^uit  had  already  been  brought.  The  policy 
of  the  Maryland  Casualty  Company  involved  in  this  suit  was 
passed,  or  attempted  to  be  passed,  by  a  parol  transfer  and  de- 
livery. Subsequently,  Chambers  sued  the  corporation,  the 
appellant,  in  an  action  on  contract.  This  action  was  based 
upon  the  judgment  obtained  in  the  tort  action  against  the 
trade  name,  the  Philadelphia  Pickling  Company,  and  the  as- 
sumption by  the  corporation  of  the  assets  and  liabilities  of  the 
trade  name  under  the  written  agreement.  A  judgment  was 
obtained  on  December  19th,  1911,  for  the  sum  of  $4,816.05, 
which  was  affirmed  by  this  court  Chambers  v.  Philadelphia 
Pickling  Co,,  83  N,  J,  L.  543.  The  same  case  was  on  de- 
murrer to  the  declaration  in  the  Supreme  Court.  Chambers 
V.  Philadelphia  Pickling  Co.,  79  Id,  1.  The  Philadelphia 
Pickling  Company,  the  corporation,  the  appellant  and  plaint- 
iff below,  paid  Chambers  the. amount  of  a  judgment;  hence 
the  present  suit  to  recover  from  the  respondent  and  defendant 
below,  the  Maryland  Casualty  Company,  the  amount  so  paid. 
The  action  is  claimed  by  the  respondent  to  be  in  defiance  of 
the  conditions  contained  in  the  policy.  The  ruling  of  the 
trial  court  was  in  favor  of  the  respondent.  The  appellant 
prosecutes  this  appeal  and  seeks  to  have  the  judgment  re- 
versed. 

The  alleged  errors,  it  is  argued,  arose  out  of  the  terms  of 
the  policy  of  insurance,  and  will  be  considered,  so  far  as  is 
necessary,  to  a  determination  of  the  case. 

Thus,  the  policy  requires  that  action  shall  be  brought 
within  ninety  days  after  the  judgment  has  been  "paid  and 
satisfied."    The  judgment  was  paid  and  satisfied  by  October 


Digitized  by  VjOOQIC 


MARCH  TERM,  1916.  333 

• 

89  N.  J.  L,  PhUa.  Pickling  Co.  v.  Maryland  Cas.  Co. 

31st,  1913.  The  action  was  not  begun  until  May  5th,  1914, 
when  the  ninety  days  had  expired.  It  was  on  this  point  the 
Supreme  Court  reversed  the  judgment.  The  appellant  now- 
urges  that  the  action  of  the  Supreme  Court  was  error,  upon 
an  Argument  which  is  twofold.  First,  the  above  condition  or 
limitation  was  wholly  dependent  upon  the  concurrent  per- 
formance, by  the  insurer, 'of  its  obligation  to  defend  the  action 
brought  by  an  employe  against  its  assured,  and  second,  the 
limitation  by  its  own  terms  had  no  application  to  the  present 
suit.  Without  attempting  to  pursue  this  line  of  argument 
to  the  conclusion  reached  by  the  appellant,  it  is  sufficient  to 
say,  we  do  not  so  read  or  apply  the  time  limitation  of  the 
policy.  Counsel  concedes,  standing  by  themselves,  the  cor- 
rectness of  the  grounds,  assigned  by  the  Supreme  Court,  for 
its  conclusion,  but  say  the  court  overlooked  the  argument, 
as  stated  above.  On  the  construction  of  the  terms  the  Su- 
preme Court  held  that  satisfaction  does  not  mean  satisfied  of 
record.  It  means  satisfaction  in  the  ordinary  sense,  which 
the  man  in  the  street  would  understand  the  word,  viz.,  that 
when  the  judgment  was  paid  in  full  it  was  satisfied.  The 
Supreme  Court  said  the  appellant  sought  to  escape  the  diffi- 
culty upon  the  ground  that  forty  cents  was  paid  by  the  at- 
torney to  Chambers'  attorneys  for  satisfaction  pieces  and  for 
canceling  the  judgment,  thus  extending  the  ninety  days  in 
which  to  bring  the  suit,  the  judgment  having  been  previously 
paid.  Satisfied  and  paid  are  here  synonymous.  So,  in  the 
act  concerning  judgments,  section  22,  there  is  a  clear  distinc- 
tion between  satisfaction  and  acknowledgment  of  satisfac- 
tion upon  the  record  of  a  judgment.  On  this  point  we  are 
satisfied  with  the  reasons  and  conclusion  of  the  Supreme 
Court.  The  trial  court  was  not,  therefore,  in  error  in  fol- 
lowing the  ruling  of  the  Supreme  Court. 

Another  fundamental  difficulty  with  the  plaintiff's  case  is 
this :  The  policy  was  issued  to  Sallie  Wittenberg,  under  the 
trade  name  of  Philadelphia  Pickling  Company,  in  1906. 
It  makes  no  difference  that  she  was  then  operating  under  the 
trade  name  of  the  Philadelphia  Pickling  Company.  The 
business  was  in  fact  Sallie  Wittenberg's;   the  insurance  was 
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the  insurance  of  Sallie  Wittenberg.  The  injury  to  Chambers 
happened  September  19th,  1907.  He  brought  suit  against 
^Sallie  Wittenberg  imder  the  trade  name  of  the  Philadelphia 
Pickling  Company,  on  April  Ist,  1908,  obtaining  a  verdict 
September  30th^  1908.  Thereafter  there  were  proceedings 
for  a  new  trial.  On  November  7th,  1908,  the  present  plaint- 
iff was  incorporated  as  the  Philadelphia  Pickling  Company. 
The  policy  had  expired  November  25th,  1907,  so  that,  at  the 
time  the  appellant  was  incorporated  there  was  no  policy  and 
the  injury  had  happened  a  year  before.  Clearly,  the  appellant 
cannot  recover  as  the  assured  under  the  policy.  The  diflBculty, 
however,  is  this:  Sallie  Wittenberg  never  suffered  any  loss. 
She  never  paid  any  money.  The  money  that  was  paid  was 
paid  by  the  present  appellant,  the  Philadelphia  Pickling 
Company,  incorporated.  It  paid  by  installments  and  satisfied 
a  judgment  recovered  against  it  upon  a  contract  which  it  had 
made  with  Sallie  Wittenberg.  The  case  on  demurrer,  the 
Supreme  Court  held  that  the  declaration  framed  on  this 
agreement  set  out  a  good  cause  of  action;  that  a  contract 
made  between  A  and  B,  by  the  terms  of  which  B  agrees  to 
pay  a  debt,  which  A  owes  to  C,  is  a  contract  for  the  benefit 
of  C  within  section  28  of  the  Practice  act.  Chamhers  v.  Phil- 
adelphia  Pickling  Co,,  79  N.  J.  L.  1 ;  83  Id,  543.  That  case 
was  in  contract,  so  the  judgment  recovered  against  the  appel- 
lant in  that  action  was  based  upon  a  contract.  After  the  pay- 
ment of  the  amount  of  a  judgment,  both  judgments,  t.  e., 
the  tort  judgment  and  the  contract  judgment,  were  satisfied 
of  record.  The  present  appellant,  the  Philadelphia  Pickling 
Company,  cannot  recover  on  the  contract  made  by  it  with 
Sallie  Wittenberg  after  the  policy  of  insurance  had  expired 
and  obtain  any  rights  under  the  policy.  There  was  no  loss 
under  the  policy.  While  it  is  true  Sallie  Wittenberg  had  as- 
signed her  cause  of  action,  she  could  not  assign  any  loss,  for 
she  had  already  had  that  loss  made  good  to  her  by  the  Phil- 
adelphia Pickling  Company,  not  by  way  of  indemnity,  but  as 
a  part  of  the  purchase  price  of  the  property. 
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Condition  F  of  the  policy  provides:  "No  action  shall  lie 
against  the  company  to  recover  for  any  loss  under  this  policy 
unless  it  shall  be  brought  by  the  assured  for  loss  actually  sus- 
tained and  paid  in  money  by  the  assured  in  satisfaction  of  a 
judgment  after  trial  of  the  issue;  nor  xmless  such  action  is 
brought  within  niuety  (90)  days  after  such  judgment,  by  a 
court  of  last  resort,  against  the  assured  has  been  so  paid  and 
satisfied.  The  company  does  not  prejudice  by  this  condition 
any  defences  to  suck  action  it  may  be  entitled  to  make  under 
this  policy." 

This  view  disposes  of  the  case  and  renders  it  unnecessary 
to  further  consider  the  interesting  points  raised  and  discussed 
at  some  length  in  appellant's  brief,  such,  as  whether  the  work 
that  Chambers  was  doing,  at  the  time  of  the  injury,  was 
covered  by  the  terms  of  tJie  policy ;  or  whether  the  action  was 
brought  by  the  assured  for  a  loss  actually  sustained  and  paid 
in  money  by  the  assured  in  satisfaction  of  a  judgment,  after 
trial  of  the  issue,  as  provided  by  the  terms  of  the  policy;  or 
whether  there  was  a  breach  of  the  warranties  of  the  policy. 

Finding  no  error  in  the  record  the  judgment  is  therefore 
affirmed. 

For  affirmance — The  Chancellor^  Chief  Justice,  Gar- 
rison^ SwAYZE,  Trenchard^  Parker^  Bergen,  Minturn^ 
Kalisch,  Black,  Terhune,  Heppenheimer,  "Williams, 
Taylor,  Gardi^r,  JJ.    15. 

For  reversal — None. 


Digitized  by  VjOOQIC 


336    COURT  OP  ERRORS  AND  APPEALS. 


Atlantic  Pebble  Co.  v.  Leh.  Vol.  R.  R.  Co.  89  N.  J.  L. 


THE  ATLANTIC  PEBBLE  COMPANY;  LIMITED,  PI^INTIFF- 
APPELI^NT,  V.  LEHIGH  VALIJCY  RAILROAD  COMPANY, 
DEFENDANT-RESPONDENT. 

Argued  March  7,  1916— Decided  June  29,  1916. 

1.  Where  a  railroad  company  contracts  to  furnish  free  storage  for 
a  cargo  of  pebbles  pending  their  reshipment,  from  time  to  time 
as  sold,  over  its  lines  to  customers  throughout  the  country,  but 
the  contract  does  not  specify  any  fixed  time  for  such  sales  and 
reshipments,  the  presumption  is  that  the  parties  contemplated 
that  the  same  would  take  place  within  what  would  under  all  the 
circumstances  be  a  reasonable  time  from  the  commencement  of 
such  free  storage  for  the  making  of  such  sales  and  reshipments. 

2.  The  fact  that  one  party  may  have  expected  that  this  time  would 
be  shorter  than  the  other  did,  does  not  constitute  a  failure  of  the 
meeting  of  the  minds  of  the  parties  necessary  to  a  valid  contract. 

3.  Where  a  promise  has  for  its  subject-matter  something  which  by 
the  terms  of  the  agreement  is  left  to  depend  for  its  very  existence 
upon  the  future  election  of  the  promisor,  it  will  not  form  a  valid 
consideration  for  an  executory  contract;  but  where  such  subject- 
matter,  in  the  normal  and  bona  fide  course  of  events  as  contem- 
plated by  both  parties,  is  not  thus  left  dependent,  it  will  form 
such  valid  consideration,  although  there  may  be  elements  of  quan- 
tity, requirement,  selection,  &c.,  agreed  to  be  left  to  the  future 
discretion  of  the  promisor. 

4.  The  executed  consideration  for  a  promise  is  sufficient,  if,  induced 
by  the  request  expressed  in  or  properly  implied  from  the  promise, 
it  be  a  benefit  to  the  promisor,  or  a  loss  or  detriment  to  the 
promisee. 

5.  Where  a  promise  is  in  effect  an  offer  contemplating  acceptance  by 

performance  of  a  certain  condition  coupled  with  the  entering  into 
of  a  reciprocal  promise  by  the  offeree  at  the  time  of  such  per- 
formance, the  performance  of  the  condition  under  the  circum- 
stances contemplated,  before  a  withdrawal  of  the  offer,  gives  rise 
to  a  valid  executory  contract  wherein  the  original  promise  is  sup- 
ported by  the  reciprocal  promise  arising  upon  the  performance  of 
the  condition,  irrespective  of  whether  such  performance  is  a  bene- 
fit to  the  promisor  or  a  detriment  to  the  promisee. 


On  appeal  from  a  judgment  of  nonsuit  entered  by  the  Cir- 
cuit Court  of  Somerset  County. 

For  the  appellant,  John  F.  Reger, 
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For  the  respondent,  Charles  B.  Bradley  (Collins  &  Corbitk 
on  the  brief) . 

The  opinion  of  the  court  was  delivered  by 

White,  J.  This  suit  was  brouglit  to  recover  $5,667.12, 
being  the  amount  of  certain  storage  charges  paid  under  pro- 
test by  the  appellant  upon  a  large  quantity  of  flint  pebbles 
belonging  to  it,  and  which  it  shipped  by  boat  from  Newfound- 
land to  the  covered  pier  of  the  Philadelphia  and  Reading  Rail- 
road Company  in  Philadelphia,  in  pursuance  of  an  arrange- 
ment with  the  respondent,  a  railroad  company  with  whose 
lines  the  Philadelphia  and  Reading  Railroad  Company's  lines 
connected,  whereby  the  respondent  had  agreed  that  if  appel- 
lant would  make  such  shipment  and  would  then  from  time 
to  time  reship  over  respondent's  railroad,  paying  its  proper 
freight  charges  for  such  reshipments,  as  sales  were  made  of 
the  pebbles  into  the  interior  of  the  coimtry,  wherever  respond- 
ent should  offer  equally  satisfactory  facilities  and  rates  with 
other  lines,  the  respondent  would  furnish  on  such  pier  free 
storage  facilities  for  said  pebbles  while  awaiting  such  sales 
and  orders  for  reshipment.  In  pursuance  of  this  arrange- 
ment two  shiploads  of  pebbles  had  been  shipped  and  placed 
on  said  pier  at  Philadelphia  and  had  remained  there,  as  to 
part  of  the  first  cargo  at  least,  without  storage  charge  for  a 
year,  while  sales  were  being  made,  and  the  portions  of  both 
cargoes  which  were  sold  were,  as  sold,  reshipped  over  respond- 
ent's lines  and  its  freight  charges  therefor  were  duly  paid. 
When  it  was  proposed  to  ship  a  third  cargo  the  respondent 
objected  to  the  length  of  time  which  seemed  to  elapse  before 
sale  of  all  the  pebbles  of  each  cargo  was  completed,  and  stip- 
ulated that  unless  an  additional  six  hundred  tons  of  the  stock 
of  pebbles  then  on  the  pier  were  first  "moved,"  that  is  sold 
and  reshipped,  the  respondent  would  not  furnish  free  storage 
for  the  third  cargo.  Appellant  thereupon  sold  and  reshipped 
over  respondent's  lines  the  six  hundred  additional  tons  as 
thus  required,  and  the  third  cargo  was  thereupon  shipped 
with  respondent's  express  consent  and  placed  on  the  covered 
pier  under  the  terms  of  the  arrangement.  Some  two  months 
Vol.  lxxxix.  22 
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later  respondent  notified  appellant  that  the  latter  would  forth- 
with have  to  remove  the  pebbles  from  this  pier  as  the  Phila- 
delphia and  Reading  Railroad  Company  needed  the  space 
which  the  pebbles  occupied,  and  that  respondent  would  not 
thereafter  furnish  free  storage  for  the  pebbles.  Appellant 
declined  to  accede  to  this  demand,  claiming  that  it  was  a 
violation  of  respondent's  contract;  wliereupon  the  pebbles 
were  placed  by  the  Philadelphia  and  Reading  Railroad  Com- 
pany in  storage  with  the  Philadelphia  Warehousing  Company 
subject  to  appellant's  order  and  at  its  expense.  Appellant 
then  sold  the  pebbles  as  rapidly  as  possible  and  reshipped 
them  over  respondent's  lines,  but  was  compelled  to  and  did 
pay,  under  protest,  to  the  Philadelphia  Warehousing  Com- 
pany the  storage  charges,  the  amount  of  which  it  now  claims 
as  damages  for  the  breach  by  respondent's  contract  to  furnish 
free  storage. 

The  learned  trial  judge  took  the  view  that  the  agreement 
to  furnish  free  storage  was  without  consideration  and  entered 
a  judgment  of  nonsuit. 

It  is  now  urged  in  support  of  this  judgment,  first,  that 
the  contract  was  without  consideration ;  second,  that  as  to  the 
pebbles  in  question,  to  wit,  those  which  had  not  been  sold 
and  reshipped  over  respondent's  lines,  the  arrangement  was 
at  most  but  an  outstanding  proposal  revocable  at  any  time 
before*  acceptance  by  such  reshipment,  and  that  it  was  in* 
fact  revoked  before  such  acceptance;  third,  that  there  was. 
no  meeting  of  the  minds  of  the  contracting  parties,  because 
one  of  them  contemplated  a  much  shorter  period  of  free  stor- 
age than  the  other  did,  and  fourth,  that  respondent's  under- 
taking was  revocable  at  any  time  because  at  most  it  con- 
templated the  procuring  of  a  mere  revocable  license.  With 
the  exception  of  three  minor  points  which  are  treated  as  in- 
cidental to  the  foregoing,  as  in  fact  they  are,  no  other  grounds 
for  supporting  the  judgment  were  urged  nor  have  we  con- 
sidered any  other  ground. 

As  to  the  third  point — that  the  minds  of  the  parties  di^ 
not  actually  meet  because  one  of  them  contemplated  a  shorter 
period  of  free  storage  than  the  other  did,  it  is  suflBcient  to 
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say  that  the  difference,  if  any,  was  a  difference  in  expecta- 
tion as  to  the  time  which  would  be  required  for  performance, 
rather  than  a  difference  as  to  the  terms  of  the  agreement  it- 
self^ This  is  clearly  indicated  by  respondent's  letter  to  the 
appellant  when  protest  was  made  prior  \o  the  shipment  of 
the  third  cargo  from  Newfoundland,  wherein  it  said,  "It  was 
not  expected  at  the  time  of  the  original  arrangement  that 
the  property  would  be  held  for  so  long  a  period  and  the  space 
available  for  this  purpose  on  terminals  of  the  Philadelphia  and 
Beading  Railway  is  largely  occupied ;"  and  again,  on  October 
27th,  1911 :  "As  stated  in  my  letter  yesterday,  you  are  hold- 
ing  these  pebbjes  beyond  the  time  originally  contemplated, 
and  we  shall  expect  you  to  handle  them  more  freely  in  the 
future."  Either  this  language  means  "the  time  originally 
contemplated"  by  both  parties,  in  which  case  of  course  the 
minds  did  meet,  or  else  it  means  contemplated  or  expected 
by  the  respondent  alone. 

It  may  well  be  that  one  party  did  expect  that  each  cargo 
of  pebbles  would  be  sold  within  two  months  after  being  placed 
on  the  railroad  pier  at  Philadelphia,  and  that  the  other  ex- 
pected that  a.  longer  time  would  be  consumed.  Neither  party, 
however,  saw  fit  to  make  this  expectation  one  of  the  terms 
of  the  contract,  but  both  were  content  with  the  general  stip- 
ulation that  the  free  storage  should  continue  until  the  pebbles 
should  be  sold.  So  far  as  the  express  terms  of  the  contract 
were  concerned,  therefore,  there  was  a  complete  meeting  of 
the  minds,  and  in  the  absence  of  a  provision  defining  the 
time  for  complete  performance,  the  presumption  is  that  such 
performance  was  to  be  within  a  reasonable  time.  "What  that 
is  depends  upon  the  circumstances  of  each  case.  Both  parties 
are  presumed  to  have  had  in  mind,  as  an  unexpressed  term  of 
the  contract  they  entered  into,  a  period  for  complete  perform- 
ance, which,  in  view  of  the  existing  conditions,  and  viewed 
in  the  light  of  their  own  actions,  it  is  reasonable  to  suppose 
they  had  in  contemplation.  Not  having  seen  fit  to  reduce  it 
to  definite,  expressed  form,  the  circumstances  surrounding 
the  transaction,  taken  in  connection  with  its  character  or 
nature^  and  the  actions  of  the  parties  themselves,  will  deter- 


Digitized  by  VjOOQIC 


340    COURT  OF  ERRORS  AND  APPEALS. 

Atlantic  Pebble  Co.  v.  Leh.  Val.  R.  R.  Co.  89  N,  J.  L. 

mine  this  unexpressed  and  otherwise  undefined  term  of  the 
contract.  One  of  the  parties  to  such  a  contract  cannot,  there- 
fore, escape  its  obligations  on  the  ground  that  he  expected 
it  would  be  performed  within  a  shorter  time  than  that  which, 
under  the  circumstances,  was  a  reasonable  time  for  its  per- 
formance. What  was  a  reasonable  time  in  the  circumstances 
of  this  case  was  clearly  a  jury  question.  There  was  ample 
evidence  arising  not  only  from  the  character  of  the  mer- 
chandise but  from  the  actions  of  the  parties*  themselves  with 
reference  to  the  two  previous  cargoes,  to  indicate  that  a  longer 
period  than  two  months  was  reasonable  for  the  completion 
of  the  sales  of  the  third  cargo.  The  nonsuit  cannot,  there- 
fore, be  sustained  on  the  ground  that  the  minds  of  the  par- 
ties did  not  meet  as  to  the  time  of  performance. 
.  Turning  now  to  respondent's  first  claim,  and  the  one  upou 
which  the  learned  trial  judge  rested  his  decision,  namely, 
that  the  promise  of  free  storage  was  without  consideration — 
'  it  is  urged  that  the  pebble  company,  appellant,  did  not  prom- 
ise to  ship  any  pebbles  at  all  to  Philadelphia  in  pursuance 
of  the  arrangement,  and  that  consequently  there  was  no  re- 
ciprocal undertaking  on  the  part  of  the  appellant  to  support 
the  promise  by  the  respondent. 

The  doctrine  of  a  purely  executory  contract,  where  the  re- 
ciprocal promises  depend  upon  each  other  for  support,  is  of 
course  elementary.  Cases  in  this  state  are:  Buckingham  v. 
Ludlum,  40  N.  J,  Eq,  422,  affirmed  in  41  Id.  348,  and  United^ 
and  Globe  Rubber  Co,  v.  Conard,  80  N,  J.  L,  286.  Tha 
trouble  is  sometimes  to  determine  what  are  and  what  are  not 
such  promises.  While  it  seems  difficult  to  entirely  harmonize 
all  of  the  decisions  bearing  upon  the  phase  of  this  doctrine 
here  involved,  there  are  two  c^es  in  Massachusetts,  one  of 
which  is  a  fair  illustration  of  circumstances  which  do  not 
constitute  such  a  promise  as  will  support  the  reciprocal  agree- 
ment, and  the  other  of  circumstances  which  do  constitute 
such  a  promise.  In  Thayer  v.  Bwrchard,  99  Mass,  508,  the 
defendants,  who  were  operating  a  railroad  for  the  benefit  of 
bondholders,  wrote  to  the  plaintiffs,  who  were  grain  merchants 
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buying  flour  and  grain  in  the  west,  that  defendants  would 
transfer  flour  and  grain  at  $4  ppr  ton,  "this  rate  to  continue 
in  force  until  the  close  of  navigation  unless  notice  to  the  con- 
trary."  The  plaintiffs  answered:  'TVe  accept  the  proposal." 
It  was  held  that  this  constituted  a  mere  offer  on  the  part  of 
the  defendants  and  was  not  a  contract,  because  the  plaintiffs 
did  not  come  under  any  obligation  to  the  defendants  to  fur- 
nish any  flour  or  grain  for  transportation,  and  were  at  liberty 
to  buy  grain  or  not,  as  they  ch6se,  and  if  they  bought  it  to 
ship  it  by  defendants'  road  or  by  other  lines,  just  as  they  saw 
fit.  In  Burgess  Sulphite  Co.  v.  Bloomfield,  180  Id,  283 ;  62 
N.  E.  Rep.  367,  on  the  other  hand,  the  agreement  was :  "to 
buy  at  $12  per  ton  all  the  old  scrap  iron  that  you  desire  to 
sell,  you  to  select  the  same,"  which  agreement  was  "accepted" 
by  the  seller.  This  contract  was  made  with  reference  to  old 
machinery  and  other  scrap  iron  which  the  seller  was  about 
to  cull  out  of  his  mill  which  the  parties  looked  over  at  the 
time.  The  court  held  that  there  was  a  binding  obligation 
upon  the  part  of  the  seller  to  sell  to  the  purchaser  all  the 
scrap  iron  then  in  the  seller's  mill  and  yard,  which,  in  the 
contemplation  of  both  parties,  it  was  the  seller's  then  present 
purpose  to  sell,  the  selection  only  being  left  to  him  instead  of 
both  parties  being  put  to  the  additional  waste  of  time  and  ex- 
pense of  culling  out  the  scrap  iron  before  making  the  con- 
tract ;  and  that  it  consequently  constituted  a  valid  considera- 
tion for  the  purchaser's  undertaking  to  pay  for  it  at  the  price 
stipulated.  Numerous  other  caseii  illustrative  both  of  promises 
not  suflBcient  to  constitute  a  valid  consideration  and  promises 
which  are  sufficient  are  cited  in  Willis.  Sales  798. 

The  \di8tinguishing  principle  may  possibly  be  stated  to  be 
that  where  the  promise  has  for  its  subject-matter  something, 
which  by  the  terms  of  the  contract  is  left  to  depend  for  its 
v«ry  existence  upon  the  future  election  of  the  promisor,  it 
will  not  form  a  valid  consideration  for  an  executory  contract, 
but  where  such  subject-matter,  in  the  normal  and  bona  fide 
course  of  events  as  contemplated  by  both  parties  is  not  thus 
left  dependent,  it  will  form  such  valid  consideration,  although 
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there  may  be  elements  of  quantity,  requirement,  selection, 
&c.,  agreed  to  be  left  to  the  future  discretion  of  the  promisor. 

In  the  present  case,  the  promise  to  reship  over  the  lines  of 
the  respondent  company  was  left  to  depend  entirely  upon  the 
contingency  of  whether  or  not  the  appellant  should  decide  to 
ship  any  pebbles  at  all  to  Philadelphia.  We  think,  therefore, 
that  standing  alone  and  without  further  action  on  the  part  of 
the  appellant,  the  promise  of  free  storage  by  the  respondent 
cannot  be  supported  as  a  purely  executory  contract  by  the  re- 
ciprocal stipulation  or  promise  that  if  appellant  did  send 
pebbles  to  Philadelphia,  it  would  reship  them  over  respond- 
ent's lines,  because  the  entire  existence  of  the  subject-matter 
of  the  latter  promise  was  left  to  depend  upon  the  future 
voluntary  discretion  of  the  appellant. 

We  do  think,  however,  that  the  promise  of  free  storage  as 
here  made  was  an  offer  on  ihe  ])art  of  the  respondent  which 
contemplated  acceptance,  so  fax  as  the  sending  of  the  pebbles 
to  Philadelphia  was  concerned,  by  performance  on  the  part  of 
the  appellant,  and  that  there  was  such  performance.  The 
promise  was,  "if  you  will  ship  a  cargo  of  pebbles  to  Phila- 
delphia, and  reship  them  exclusively  over  our  lines  as  sold,  we 
will  furnish  you  free  storage."  As  above  stated,  the  appel- 
lant did  not  undertake  to  ship  any  pebbles  to  Philadelphia, 
but  if  it  did  do  so  in  pursuance  of  that  offer,  while  that  offer 
remained  open  for  acceptance  by  performance,  there  was  an 
acceptance  of  the  offer  by  performance,  which,  if  a  benefit  to 
the  promisor  or  a  detriment  to  the  promisee,  completed  a 
binding  contract. 

The  broad  doctrine  upon  this  point  may  be  stated  to  be  that 
the  executed  consideration  for  a  promise  is  sufficient,  if,  in- 
duced by  the  request  expressed  by,  or  properly  implied  from, 
the  promise,  it  be  a  benefit  to  the  promisor  or  a  detriment  to 
the  promisee.  Holt  v.  United  Security  Life  Insurcmce  Co', 
74  N.  J.  L.  796,  citing  Slwdwell  v.  ShaOmll  9  (7.  B.  (N,  S.) 
159 ;  S.  C,  6  Rid.  Cos.  9  and  notes,  and  Conover  v.  Stillwell, 
34  N.  J.  L.  54. 

There  is,  however,  another  element  in  the  contract  which 
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we  think  rendered  the  promise  of  free  storage  binding  upon 
the  respondent  upon  the  shipment  of  the  pebbles  to  Philadel- 
phia as  stipulated  in  the  offer,  quite  irrespective  of  whether 
what  appellant  did  was  a  detriment  to  it  or  a  benefit  to  re- 
spondent. This  element  consists  in  the  fact  that  by  actually 
shipping  the  pebbles  to  Philadelphia  and  placing  them  on  the 
pier  provided  by  respondent  and  claiming  free  storage  for 
them  on  that  pier  in  pursuance  of  respondent's  offer  and  re- 
quest, the  appellant  agreed  to  respondent's  stipulation  that  re- 
shipment  should  be  made  exclusively  over  the  latter's  lines. 
In  effect,  respondent's  proposition'  was,  if  you  decide  to  ship 
a  cargo  of  pebbles  to  Philadelphia,  and  do  ship  them,  and 
will  thereupon  agree  to  reship  exclusively  over  our  lines,  we 
will  furnish  free  storage  for  them  until  sold.  Acceptance  of 
this  offer  was  to  be  by  performance,  so  far  as  shipping  the 
pebbles  to  Philadelphia  was  concerned,  but  also  by  the  enter- 
ing into  a  reciprocal  agreement  for  exclusive  transportation 
in  case  of  this  performance.  This  acceptance  in  its  entirety 
took  place  as  above  outlined,  and,  consequently,  there  were 
from  the  time  of  the  placing  of  the  pebbles  on  the  pier  in 
question  a  promise  on  the  one  side  to  reship  exclusively  (sub- 
ject to  certain  conditions)  over  respondent's  lines,  and  on  the 
other  a  reciprocal  promise  to  furnish  free  storage.  These 
promises  then  became  mutually  supporting  and  constituted 
an  exeaitory  contract  binding  upon  both  sides. 

We  think,  therefore,  that  as  to  the  cargo,  or  parts  of  cargoes 
of  pebbles  here  involved,  there  arose,  upon  their  being  placed 
upon  the  pier  in  question,  a  valid  contract  binding  upon  re- 
spondent to  furnish  the  free  storage  in  question,  and  that 
appellant  was  entitled  to  recover  its  proper  damages  for  a 
breach  of  this  contract,  if  there  was  a  breach  of  it. 

This  view,  of  course,  disposes  of  respondent's  second  claim, 
and  an  examination  of  the  evidence  convinces  us  that  the  con- 
tract as  entered  into  negatives  the  contention  set  forth  in 
respondent's  fourth  claim. 

For  the  reasons  given  the  judgment  of  nonsuit  is  reversed 
and  a  venire  de  novo  awarded. 
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For  affirmance — Xone. 


For  reversal — The  Chancellor^  Chief  Justice,  Gar- 
Risox,  SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black^  White,  Heppenheimer,  Williams,  Gard- 
ner, JJ.    14. 


WILLIAM     S.     FANSHAWE,     PLAINTIFF-RESPONDEXT.     v. 
ANNIE  B.  RAWLINS,  DEFEND ANTAPPELLA NT. 

Submitted  March  21,  191^— Decided  June  19,  191G. 

In  an  action  for  the  board  of  horses  where  defendant  relies  upon  a 
counter-claim  based  upon  the  loss  of  a  brood  mare,  injured  in  the 
pasture  field  of  plaintiff,  no  legal  error  is  committed  by  the  trial 
court  in  refusing  a  requested  Instruction,  setting  forth  in  eCFect 
that  since  the  injury  occurred  while  the  mare  was  under  the  care 
and  control  of  plaiutiff,  there  arose  from  this  situation  a  pre- 
sumption of  negligence  upon  plaintiff's  part,  and  that  the  burden 
is  therefore  imposed  upon  him  to  overcome  that  presumption  by 
preponderance  of  evidence  sufficient  to  satisfy  the  jury  that  the 
injury  was  not  caused  by  negligence  on  his  part. 


On  appeal  from  the  Supreme  Court. 

For  the  respondent,  John^  S,  Apple  gate  &  Son, 

For  the  appellant,  Vredenburgh,  Wall  &  Carey, 

The  opinion  of  the  court  was  delivered  by 

Terhune,  J.  This  is  an  action  to  recover  an  amount 
alleged  to  be  due  plaintiff  from  defendant  for  the  care  and 
board  of  defendant's  horses.  The  plaintiffs  claim  was  ad- 
mitted. The  defendant  relied  upon  a  counter-claim  based  on 
the  value  of  a  brood  mare  owned  by  the  defendant  and 
boarded  by  plaintiff  with  other  horses  of  defendant,  and  in- 
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jured  while  at  pasture  at  plaintiff's  stock  farm,  death  ensuing 
from  the  injnry.  An  employe  of  plaintiff  noticed  the  mare 
was  not  acting  right.  A  closer  inspection  showed  a  wound  in 
her  side.  She  was  taken  up,  treated,  her  owner  notified,  a 
veterinary  employed  by  the  owner,  who  took  charge  of  the 
case,  and  who  afterwards  discovered  through  an  autopsy  that 
her  lung  had  been  penetrated. 

Plaintiff's  claim  having  been  admitted,  the  only  issue  left 
was  that  raised  by  the  counter-claim.  This  situation,  in 
effect,  resolved  itself  into  a  transposition  of  the  parties  to  the 
suit,  as  well  as  in  the  shifting  of  the  burden  of  proof,  the 
prosecution  of  the  counter-claim  being  practically  a  separate 
suit.  The  original  defendant  became  the  plaintiff,  while  the 
burden  of  proving  negligence  was  on  the  party  setting  it  up. 

The  errors  alleged  are  the  failure  of  the  trial  judge  to 
charge — 

1.  ^The  hole  in  the  mare's  side,  in  the  absence  of  explana- 
tion by  the  plaintiff,  raises  a  presumption  of  negligence.  If 
there  are  any  facts  inconsistent  with  negligence,  it  is  the 
plaintiffs  duty  to  prove  them.  The  burden  is  on  Mr. 
Fanshawe." 

2.  *TJnless  the  plaintiff  has  satisfied  you  by  aflBrmative 
proof  that  he  and  his  men  used  reasonable  care  in  guarding 
the  mare  'from  injury,  your  verdict  on  the  counter-claim 
should  be  for  the  true  value  of  ihe  mare." 

These  requests,  in  effect,  were  based  upon  two  false  as- 
sumptions— ^st,  that  the  case  is  a  proper  one  for  the  appli- 
cation of  the  doctrine  of  res  ipsa  loquitur;  second,  that  the 
application  of  that  doctrine  relieves  the  plaintiff  from  the 
burden  of  proof  and  imposes  that  burden  on  the  defendant. 

The  trial  judge  refused  these  requests,  and,  on  the  contrary, 
charged  the  jury:  ^^efore  you'can  set  off  against  Mr.  Fan- 
shawe's  claim  the  value  of  this  horse,  it  must  appear  either 
that  his  negligence  or  the  negligence  of  his  employes  resulted 
in  the  ii;ijury  itself,  or  that  their  failure  to  take  proper  care 
of  the  mare  after  they  discovered  her  injury  resulted  in  her 
death."  * 
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The  purport  of  the  maxim  res,  ipsa  loquitur  has  very  re- 
cently been  fully  and  comprehensively  reviewed  by  Mr.  Jus- 
tice Qwayze  in  the  case  of  Hughes  v.  Atlaniic  City  and  Shore 
Railroad  Co,,  85  N.  J.  L.  212,  and  by  Mr.  Justice  Garrison  in 
Niebel  v.  Winslow,  88  N.  J.  L.  191. 

One  of  the  legal  principles  established  by  these  cases  is  that 
"the  plaintiff  cannot  be  relieved  of  the  duly  of  satisfying  the 
jury  by  preponderance  of  evidence  that  the  defendant  has  been 
negligent,  and  to  deprive  the  defendant  of  his  right,  which  is 
a  substantial  one,  to  have  the  plaintiff  bear  the  burden  of  the 
affirmative.'^ 

In  a  recent  opinion  in  the  case  of  Sweeney  v.  Irving,  228 
U.  S,  233,  Mr.  Justice  Pitney  said: 

^The  general  rule  in  actions  of  negligence  is  that  the  mere 
proof  of  'accident'  does  not  raise  any  presumption  of  negli- 
gence ;  but  in  the  application  of  this  rule,  it  is  recognized  that 
there  is  a  class  of  cases  where  the  circumstances  of  the  occur- 
rence that  has  caused  the  injury  are  of  a  character  to  give 
groimd  for  a  reasonable  inference  that  if  due  care  had  been 
employed,  by  the  party  charged  with  care  in  the  premises,  the 
thing  that  happened  amiss  would  not  have  happened.  In  such 
cases  it  is  said,  res  ipsa  loquitur — the  thing  speaks  for  itself; 
that  is  to  say,  if  there  is  nothing  to  explain  or  rebut  the  in- 
ference that  arises  from  the  ♦vay  in  which  the  thing  hap- 
pened, it  may  fairly  be  found  to  have  been  occasioned  by 
negligence." 

In  the  case  before  us  it  will  be  noticed  that  the  defendant's 
insistence  was  not  only  that  the  evidence  of  the  occurrence  of 
the  injury  under  the  circumstances  was  evidential  of  negli- 
gence, but  that  it  was  necessary  for  the  plaintiff  to  prove  by 
preponderance  of  evidence  that  there  was  an  absence  of  neg- 
ligence on  plaintiff's  part. 

This  is  not  the  law.  Plaintiff  was  bound  to  give  reason- 
able care.  It  was  not  incumbent  upon  him,  in  the  absence  of 
direct  evidence  showing  that  he  had  been  neglectful  of  his 
obligation,  to  relieve  the  defendant  of  his  legal  duty,  and  take 
upon  his  shoulders  the  burden  of  exonerating  himself.    This 
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whole  case  revolves  aroynd  the  fact  that  while  at  pasture  in 
plaintiflE's  field  this  mare  was  injured.  There  is  no  evidence 
showing  how  the  accident  occxirred,  no  suggestion  of  any  pre- 
caution that  the  plaintiff  might  have  employed  to  avoid  the 
accident,  no  circumstances  which  could  be  said  to  show  or  raise 
the  presumption  that  the  defendant  was  negligent. 

It  is  the  accepted  law  of  this  state  that  the  mere  happen- 
ing of  an  accident  raised  no  presumption  of  negligence.  It  is 
incumbent  to  show  by  direct  evidence  the  responsibility  of  the 
defendant  for  ^he  accident,  or  to  show  the  existence  of  such 
circumstances  as  would  justify  the  inference  that  the  injury 
was  caused  by  the  wrongful  act  of  the  defendant,  and  would 
exclude  the  idea  that  it  was  due  to  a  cause  with  which  the  de- 
fendant was  unconnected.  Paynter  v.  Bridgeton,  &c,,  67  N. 
J.  L.  619,  625. 

In  the  present  case,  it  was  incumbent  upon  the  defendant 
to  show  by  preponderance  of  evidence  that  the  plaintiff  was 
guilty  of  negligence.  -The  mere  fact  that  the  mare  was 
wounded  did  not  require  a  finding  of  negligence,  for  the  in- 
jury might  readily  have  resulted  from  a  cause  over  which  the 
plaintiff  had  no  control. 

We  accordingly  find  no  error  in  the  refusal  of  the  trial 
judge  to  charge  as  requested  and  therefore  the  judgment  below 
is  affirmed. 

For  afjirm(mce — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Terhune,  Heppenheimer,  Wil- 
liams, Taylor,  Gardner,  JJ.    16. 


For  reversal — None. 
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FRANK  A.  KLITCH,  AN  INFANT,  BY  GEORGE  KLITCH,  HIS 
NEXT  FRIENT>,  PLAINTIFF-RESPONT>BNT,  v.  EDWIN 
BETTS,  DEFENDANT-APPEIJiANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

1.  For  all  acts  done  by  a  servant  in  obedience  to  the  express  orders 
or  direction  of  the  master,  or  in  the  execution  of  the 'master's 
business,  within  the  scope  of  his  employment,  and  for  acts  in  any 
sense  warranted  by  the  express  or  implied  authority  conferred 
upon  him,  considering  the  nature  of  the  service  required,  the  in- 
structions given  and  the  circumstances  under  which  the  act  is 
done,  the  master  is  responsible. 

2.  Where  a  servant  is  acting  within  the  scope  of  his  employment, 
and  by  his  negligence  causes  injury  to  a  third  party,  the  master 
will  be  responsible,  although  the  servants  act  was  contrary  to 
his  master's  orders. 

3.  This  court  will  not  consider  the  question  of  excessive  damages 
on  appeal  from  a  judgment  at  law;  judgments  of  the  inferior 
law  courts  are  reviewed  by  this  court  upon  matters  of  law  only. 


On  appeal  from  the  Essex  Circuit  Conrt. 
For  the  appellant,  King  &  Vogt, 
For  the  respondent,  WdHam  Hauser. 

The  opinion  of  the  court  was  delivered  by 

Williams,  J.  This  is  an  appeal  from  a  judgment  re- 
covered by  Frank  A.  Klitch,  an  infant,* by  his  next  friend, 
against  Edwin  Betts,  in  the  Essex  Circuit  Court,  March  16th, 
1915. 

The  plaintiff,  ten  years  of  age,  was  brought  by  his  father  to 
defendant's  dental  oflSce  on  January  20th,  1914,  at  eight  p.  M. 
to  have  a  tooth  extracted.  A  Dr.  Snively  was  in  the  employ 
of  defendant  at  the  time  as  an  assistant,  and  his  pflSce  hours 
were  from  nine  a.  m.  to  six  p.  m.  In  the  absence  of  defend- 
ant, Dr.  Snively  extracted  a  deciduous  molar  tooth  from 
plaintiflPs  lower  left  jaw,  for  which  he  was  paid  fifty  cents. 
The  plaintiff  suffered  no  ache  or  pain  after  the  extraction 
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until  January  29th,  1914,  when  he  again  went  to  defendant's 
office  with  his  father,  about  eight  p.  yi.,  and  in  the  absence  of 
defendant,  Dr.  Snively  extracted  a  molar  tooth  next  to  the 
one  he  extracted  January  20th,  and  was  again  paid  for  his 
services.  The  pl^tiff  had  not  complained  of  toothache  until 
that  day.  Immediately  after  this  extraction  he  underwent 
great  suffering,  and  complained  of  great  pain;  he  did  not 
sleep,  that  night,  cried  through  the  night  and  continued  in 
great  pain.  On  January  31st  (Sunday),  he  again  went  to  de- 
fendant's oflBce  with  his  mother,  and  Dr.  Snively  treated  the 
injured  jaw;  on  February  1st,  he  again  went  to  defendant's 
office  when,  for  the  first  time,  defendant  examined  him;  he 
also  went  the  next  day,  and  two  days  later  defendant  told 
plaintiff's  mother  that  he  thought  an  operation  would  be  neces- 
sary. On  the  latter  occasion  defendant  extracted  a  tooth,  but 
Dr.  Snively  was  not  present ;  two  days  later  defendant  again 
examined  plaintiff  and  again  advised  his  mother  that  an  op- 
eration would  be  necessary,  but  that  he  could  not  perform  it. 
He  was  taken  to  Dr.  Povey,  who  gave  him  a  salve  and  mouth 
wash  and  attended  him  until  February  16th,  during  which 
time  plaintiff's  mother  also  saw  defendant,  and  it  ,was  finally 
decided  that  an  operation,  should  be  performed ;  he  was  then 
examined  by  a  Dr.  Sherman,  who  treated  the  jaw  by.  making 
an  incision  in  it;  he  also  advised  an  operation.  On  February 
22d,  Dr.  Epstein  examined  the  plaintiff  and  he  was  take©  to 
the  doctor's  private  hospital  to  be  operated  upon.  Dr.  Epstein 
performed  the  operation  of  scraping  the  bone  for  a  condition 
of  necrosis,  which  Dr.  Betts,  himself,  says  he  thought  was 
present.  When  this  operation  was  performed  by  Dr.  Epstein 
he  says  that  he  discovered  that  the  boy's  jaw  was  fractured; 
previous  to  that  time  he  says  he  found  crepitus,  or  the  sound 
of  scraping  of  one  fragment  of  bone  against  another.  It  was 
found  necessary  to  remove  one-half  to  three-quarters  of  an 
inch  of  the  jaw  bone,  as  a  result  of  which  plaintiff's  face  is 
disfigured  and  the  affected  side  is  not  as  strong  as  the  oppo- 
rfte.  Defendant  was  informed  of  these  operations  in  the  pres- 
ence of  Snively.  It  was  also  testified  that  if  in  a  case  like  the 
one  at  bar  a  fracture  resulted  from  pulling  the  tooth,  the 
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operator  had  not  exercised  reasonable  care.  Dr.  Snively  tes- 
tified that  the  tooth  was  a  deciduous,  or  baby  tooth,  which  is 
expelled  by  the  permanent  teeth,  and  that  he  could  have  dug 
it  out  with  his  fingers;  that  it  had  no  roots;  that  the  roots 
had  been  absorbed  by  natural  processes,  and  by  the  growth  of 
the  permanent  tootL  He,  however,  used  a -forceps,  and  when 
the  father  remarked,  'TVTiy,  that  came  out  very  easily,"  he  re- 
plied, "It  did  not  come  out  as  easy  as  you  think  it  did,"  but' 
he  states  that  he  made  this  remark  because  he  thought  the 
father  would  not  want  to  pay  him  if  it  came  out  so  easy. 

The  plaintiff  rested  his  case  on  the  alleged  negligence  of 
Dr.  Snively  in  drawing  the  tooth,  causing  a  fracture  of  the 
jaw  bone  from  which  necrosis  resulted,  and  on  the  coi^tention 
that  the  relation  of  master  and  servant  existed  between  the 
defendant  and  Dr.  Snively  at  the  time  of  the  performance  of 
the  alleged  negligent  act. 

Motion  for  nonsuit  was  made  and  also  a  motion  to  direct 
the  verdict  for  the  defendant  at  the  conclusion  of  the  testi- 
mony, both  pf  which  were  denied  by  the  court,  from  which 
refusal  this  appeal  is  taken. 

The  defendant  aligned  the  following  errors  for  reversal  of 
the  verdict  and  judgment  thereon : 

(1)  The  court  erroneously  refused  to  grant  defendant's 
motion  for  a  nonsuit,  on  the  ground  that  the  existence  of  the 
relation  of  master  and  servant  between  defendant  and  Dr. 
Silively  at  the  time  of  the  extraction  of  the  tooth  by  Dr. 
Snively  on  January  29th,  1914,  was  not  proved. 

(2)  The  court  improperly  refused  to  grant  defendant's 
motion  for  a  nonsuit,  on  the  ground  that  under  the  proof  it 
was  impossible  to  ascertain  the  damages  to  be  attributed  to 
negligence,  if  any,  on  the  part  of  Dr.  Snively. 

(3)  The  damages  awarded  were  excessive. 

(4)  The  court  errqneously  and  improperly  refused  to  grant 
a  motion  for  the  direction  of  a  verdict  in  favor  of  the  defend- 
ant, on  the  ground  that  there  was  no  proof  that  the  fracture 
resulted  from  any  act  on  the  part  of  Dr.  Snively. 

As  to  the  first  assignment  of  error  there  was  evidence  when 
plaintiff  rested  his  case  that  Snively  was  the  employe  of  the 
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defendant,  having  worked  for  him  for  about  two  years,  and 
was  being  paid  wages  by  the  defendant  at  the  time  of  the  in- 
jury sustained  by  the  plaintiff.  It  nowhere  appears  that 
Snively  was  acting  on  his  own  account,  or  that  he  had  per- 
mission to  use  defendant's  office  conveniences  and  appliances 
to  carry  on  his  own  business,  either  after  these  hours,  or  otlier- 
wise,  or  that  his  name  appeared  on  any  sign  or  display  card, 
The  claim  that  the  relationship  of  master  and  servant  did  not 
exist  was  based  upon  the  fact  that  Snively's  hours  in  the 
defendant's  oflSce  were  from  nine  a.  m.  to  six  p.  m.^  and  that 
he  was  not  authorized  to  extract  teeth  except  under  the  super- 
vision of  the  defendant,  the  contention  being  that  because 
the  tooth  was  extracted  after  six  o'clock,  and  in  the  absence  of 
the  defendant,  it  was  the  independent  act  of  Snively,  and  not 
done  in  the  course  of  his  employment.  What  Snively  did  was 
within  his  implied  authority,  and  even  if  done  without  the 
authority  of  the  defendant,  for  any  violation  of  general  rules 
laid  down  for  Snively's  guidance  the  master  is  still  respon- 
sible. When  the  defendant  employed  Snively  and  left  Jiim  in 
charge  of  his  oflBce  so  that  persons  going  there  had  a  right  to 
infer  that  he  represented  the  defendant,  the  mere  fact  that  it 
was  after  six  o'clock  did  not  destroy  the  relation  of  master 
and  servant.  • 

The  general  rule  is  a  very  clear  one,  that  the  master  is 
liable  for  any  act  of  his  servant  done  within  the  scope  of  his 
employment,  and  if  a  servant  is  acting  in  the  execution  of  his 
master's  orders,  and  by  his  negligence  causes  injury  to  a  third 
party,  the  master  will  be  responsible,  although  the  servant's 
act  was  not  necessary  for  tlie  proper  performance  of  his  duty 
to  his  master  or  was  even  contrary  to  his  master's  orders. 
McCann  v.  Consolidated  Traction  Co,,  59  N,  J.  L,  481,  487. 

The  application  of  the  rule  respondeat  superior  does  not 
depend  upon  the  obedience  of  the  servant  to  his  master's 
orders,  nor  upon  the  legality  of  the  servant's  conduct ;  where 
a  servant  is  acting  within  the  scope  of  his  employment,  and 
in  so  acting  does  something  negligent  or  wrongful,  the  em- 
ployer is  liable,  even  though  the  acts  done  may  be  the  very 
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reverse  of  that  which  the  servant  was  actually  directed  to  do. 
Driscoll  V.  Carlin,  50  N.  J.  L.  28,  30. 

In  Holler  v.  Boss,  68  N,  J.  L.  324,  it  was  held  that  the  ser- 
vant  of  the  master  cannot  bind  the  master  to  respond  in  dam- 
ages to  the  plaintiff  unless  it  be  shown  that  the  act  which  the 
servant  did,  which  caused  the  injury,  was  an  act  which  was, 
expressly  or  by  necessary  implication,  within  the  line  of  his 
duty  under  his  employment,  and  it  cites  with  approval  Stons 
V.  HUl,  45  Conn.  44. 

"For  all  acts  done  by  a  servant  in  obedience  to  the  express 
orders  or  direction  of  the  master,  or  in  the  execution  of  the 
master's  business,  within  the  scope  of  his  employment,  and  for 
acts  in  any  sense  warranted  by  the  express  or  implied  au- 
thority conferred  upon  him,  considering  the  nature  of  the  ser- 
vice required,  the  instructions  given  and  the  circumstances 
under  which  the  act  is  done,  the  majster  is  responsible;  for 
acts  which  are  not  within  these  conditions,  the  servant  alone 
is  responsible." 

To  rebut  the  presumption  of  liability  of  a  master  for  dam- 
age consequent  upon  the  negligent  act  of  a  servant,  done 
within  the  apparent  scope  of  the  latter^s  employment,  it 
must  be  shown  either  that  tjie  act  was  purely  wanton  or  that 
it  waB  not  performed  in  furtherance  of  any  duty  within  the 
actual  scope  of  the  servalit^s  authority.  Rhinesmith  v.  Erie 
Railroad  Co.^  76  N.  J,  L,  783. 

In  cases  where  the  scope  of  authority  of  a  servant  or  agent 
depends  upon  disputed  matters  of  fact,  the  extent  of  such 
authority  is  ordinarily  a  question  for  the  jury.  Dierkesv, 
Hauxhurst  Land  Co.,  80  N,  J,  L.  369. 

There  was  also  evidence  of  ratification  in  defendant's  treat- 
ment of  the  plaintiff  a  few  days  after  the  extraction,  and  con- 
tinuing to  treat  him  and  advising  an  operation.  The  father 
testified  that  he  paid  Dr.  Snively  on  both  occasions,  when 
teeth  were  extracted,  and  when  defendant  was  asked  if  he 
received  the  money  which  was  paid  to  Dr.  Snively,  he  said, 
"I  don't  remember."  Being  asked  again,  "You  don't  know  ?" 
he  answered,  "No,  sir." 
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If,  after  denial  of  a  motion  for  nonsuit,  for  failure  of 
proof,  the  defect  was  supplied  in  the  evidence  afterwards  ad- 
duced, the  error  of  refusal  will  not  lead  to  a  reversal.  Esler 
V.  Camden,  &c.,  Railway  Co.,  71  N.  J.  L,  180. 

As  to  the  second  assignmeiit  of  error  there  was  abundant 
proof  from  which  the  jury  inight  find  that  the  necrosis  re- 
sulted from  the  negligent  manner  in  which  Snively  treated 
the  plaintiff.  That  disease,  according  to  the  testimony,  may 
result  from  certain  causes,  one  of  them  being  a  fracture  of  the 
jaw.  Dr.  Epstein,  in  his  testimony,  excluded  all  other  causes 
except  the  possible  one  of  abscess,  and  Dr.  Snively  excludes 
that  by  testifying  that  there  was  no  abscess  at  the  time  he  ex- 
tracted the  tooth,  and  the  jury  was  justified  in  finding  that 
all  other  causes,  except  the  fracture,  had  been  excluded. 

A  dentist  is  not  an  insurer  of  results;  he  is  not  answerable 
for  infection,  or  results  which  follow  the  extraction  of  teeth, 
provided  he  has  used  due  skill  and  care  in  the  extraction  and 
subsequent  treatment.  In  offering  his  services  to  the  public 
he  impliedly  contracts  that  he  possesses  and  will  use  in  the 
treatment  of  his  patients  a  reasonable  degree  of  skill  and 
learning,  and  that  he  will  exercise  reasonable  care,  and  exert 
his  best  judgment,  to  bring  about  good  results.  A  failure 
to  perform  his  duty  renders  him  liable  for  injuries  caused 
thereby.  The  standard  of  the  degree  of  care,  skill  and  dili- 
gence required  of  dentists  is  not  the  highest  order  of  qualifi- 
cation obtainable,  but  is  that  degree  of  care,  skill  and  dili- 
gence which  are  ordinarily  possessed  by  the  average  of  the 
members  of  the  profession  in  good  standing. 

The  evidence  shows  that  the  boy's  lower  left  jaw  bone  was 
fractured  about  the  point  of  the  second  bicuspid  tooth.  There 
was  testimony  from  which  the  jury  might  find  that  this  frac- 
ture was  caused  by  the  drawing  of  the  tooth  by  Dr.  Snively, 
and  it  is  admitted  by  almost  all  the  dentists  who  testified,  in- 
cluding the  defendant  himself,  that  if  sufficient  force  was 
used  by  the  dentist  at  the  time  of  the  extraction  of  this  tooth 
to  cause  a  fracture,  he  did  not  act  with  reasonable  skill,  with 
ordinary  skill  and  care,  in  the  extraction  of  this  tooth,  and 
if  he  did  not  act  with  reasonable  and  ordinary  skill  and  care 
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in  the  extraction  and  treatmenc  of  the  tooth,  he  was  negli- 
gent, and  the  defendant  is  responsible  for  this  act. 

As  to  the  third  assignment  of  error  this  court  will  not  con- 
sider the  question  of  excessive  damages  on  appeal  from  a  judg- 
ment at  law. 

We  can  only  review  matters  of  law  as  presented  by  the 
record. 

A  writ  of  error  brings  for  review  before  the  higher  court 
the  judgments  of  inferior  tribunals  upon  matters  of  law  only. 
Delaware,  &c..  Railroad  Co,  v.  Newark,  63  N.  J,  L.  310. 

As  to  the  fourth  assignment  of  error  there  was  proof  that 
when  Dr.  Snively  extracted  a  deciduous  molar  tooth  from  the 
plaintiff's  lower  left  jaw  on  January  20th,  1914,  it  gave  in- 
stant relief  to  the  aching  tooth ;  when  he  extracted  the  second 
tooth,  adjoining  the  former,  on  January  29th,  1914,  it  gave 
no  relief  to  the  pain.  The  dentist  used  a  forceps,  and  when 
the  father  remarked  that  the  tooth  came  out  very  easily,  he 
replied,  "It  did  not  come  out  hs  easy  as  you  think  it  did." 
The  boy  continued  to  cry  and  complained  of  great  pain;  he 
did  not  sleep  that  night,  and  for  several  nights,  and  he  was 
frequently  taken  to  the  oflBce  of  Dr.  Betts,  the  defendant,  and 
to  various  physicians,  until  it  was  decided  to  perform  the 
operation  of  scraping  the  bone  for  a  condition  of  necrosis, 
which  Dr.  Betts  says  he  thought  was  present.  When  that 
operation  of  scraping  the  bone  was  performed  by  Dr.  Epstein, 
he  says  that  he  then  discovered  that  the  boy's  jaw  was  frac- 
tured. Previous  to  that  time  he  had  found  crepitus.  The 
testimony  on  the  part  of  the  plaintiff  is  that  he  had  no  other 
injury  around  that  time  which  might  have  caused  the  fracture 
of  this  bone.  The  fracture  was  on  the  lower  left  jaw  bone  just 
about  the  point  of  the  second  bicuspid  tooth.  Dr.  Epstein 
testified  that  assuming  that  the  second  and  third  tooth  from 
the  rear  on  the  left  lower  jaw  of  the  plaintiff  had  been  ex- 
tracted prior  to  his  seeing  him,  the  one  nearest  the  end  on 
January  20th,  1914,  from  which  no  result  of  pain  or  discom- 
fort followed,  and  the  second  extraction  of  the  third  tooth  on 
January  29th,  1914,  followed  by  incessant  pain  and  suffering 
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on  the  part  of  the  patient,  such  a  condition  could  be  brought 
about  through  a  fractured  jaw,  and  that  the  conditions  as  he 
found  them  to  exist  in  the  boy's  jaw  could  have  been  pro- 
duced by  the  extraction  of  a  tooth  on  January  29th,  1914; 
that  there  must  have  been  some  violence  which  caused  the  frac- 
ture of  the  jaw  bone;  there  was  no  way  to  tell  whether  this 
violence  which  caused  the  fracture  was  applied  from  within  or 
without,  only  that  there  was  no  external  mark  of  violence ;  as 
a  rule,  there  is  contusion  or  discoloration,  or  swelling,  on  the 
outside;  the  swelling  was  all  on  the  alveolar  process  of  the 
jaw;  that  in  the  extraction  of  a  tooth  there  would  be  no 
visible  outward  evidence  of  the  use  of  force  or  violence ;  that 
he  made  inquiry  as  to  whether  the  boy  had  received  a  blow 
from  anybody  or  had  fallen,  and  took  a  full  history  of  the 
boy's  case  and  found  nothing  of  that  sort. 

Dr.  Doremus  testified  that  a  broken  jaw  bone  could  ensue 
from  taking  out  a  first  deciduous  molar  if  there  had  not  been 
due  care;  that  it  was  possible  in  the  extraction  of  a  first 
tooth,  first  molar,  of  a  child  ten  years  of  age,  to  fracture  the 
jaw  bone,  and  explained  that  ^'the  temporary  tooth  has  roots 
on  it;  the  permanent  tooth  which  is  beneath  it  is  imbedded 
between  the  roots  of  the  temporary  tooth ;  if  you  do  not  gently 
loosen  that  tooth  in  the  extraction,  you  get,  possibly,  half  an 
inch  of  leverage  which,  at  the  end  of  that  half  inch  is  greatly 
multiplied,  correspondingly  with  the  power  which  is  placed 
on  the  end  that  is  not  in  the  mouth,  and  thereby  you  could 
fracture  the  jaw,''  and  that  pressure  is  exerted  against  the 
temporary  tooth  and  the  permanent  as  well,  and  through  that 
tooth  against  the  jaw. 

In  addition  to  the  testimony  of  Dr.  Snively  a  number  of 
dentists  testified  that,  in  their  opinion,  a  deciduous  molar, 
which  it  is  admitted  it  was,  in  a  boy  ten  years  of  age,  would 
have  no  roots;  and  that,  even  though  the  roots  have  not  been 
entirely  absorbed,  some  of  them  say  it  would  have  been  im- 
possible for  the  dentist  to  have  used  such  force  in  its  extrac- 
tion as  to  cause  a  fracture.  Th?  proofs  show  that  there  was  a 
fracture  of  the  jaw  bone,  and  defendant  claims  that  there  was 
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no  proof  that  the  fracture  resulted  from  any  act  on  the  part 
of  Dr.  Snively. 

It  was  for  the  jury  to  say  whether  or  not  the  inferences  to 
be  drawn  from  the  facts  lead  to  a  conclusion  that  the  fracture 
was  caused  by  the  extraction  of  the  tooth. 

As  a  general  rule,  if  there  is  any  evidence  which,  standing 
alone  or  considered  apart  from  opposing  evidence,  is,  if  be- 
lieved by  the  jury,  legally  suflBcient,  or  might  reasonably  tend 
to  support  the  verdict,  though  §uch  evidence  may  not  be  of  an 
entirely  certain  and  satisfactory  nature,  it  will  not  be  dis- 
turbed. For,  upon  the  mere  weight  of  evidence,  the  jury  are 
the  judges.  Inferences  of  fact  are  to  be  deduced  by  the  jury, 
and  whenever  there  is  evidence  from  which  an  existence  of 
facts  sufficient  to  support  a  verdict  might  have  been  inferred, 
the  verdict  will  not  be  disturbed.    3  Cyc,  348. 

We  are  of  the  opinion  that  there  was  suflBcient  evidence  to 
submit  to  the  jury  that  the  relation  of  master  and  servant 
existed  between  the  defendant  and  Dr.  Snively  at  the  time  of 
the  extraction  of  the  tooth  by  him  on  January  29th,  1914, 
and  that  the  fracture  of  the  plaintiff's  jaw  bone  resulted  from 
the  negligent  act  of  Dr.  Snively  in  extracting  the  tooth,  and 
that  the  motions  for  a  nonsuit  and  to  direct  a  verdict  for  de- 
fendant were  therefore  properly  refused. 

In  every  case  where  the  issue  depends  upon  the  determina- 
tion of  facts,  the  existence  of  which  is  not  admitted,  the  jury, 
not  the  court,  must  determine  them.  Schmidt  v.  Marconi 
Wireless  Telegraph  Co.  of  America,  86  N.  J.  L.  183. 

A  trial  judge  is  only  justified  in  granting  a  nonsuit  or 
directing  a  verdict  upon  a  court  question  arising  from  the  ad- 
mitted or  uncontroverted  facts  of  a  case,  and  the  weight  of 
conflicting  testimony  should  always  be  submitted  to  a  jury 
for  their  consideration  and  determination.  Dickinson  v.  Erie 
Railroad  Co.,  85  A'.  J.  L.  586 ;  Fulton  v.  Orieb  Rubber  Co,, 
72  Id,  35;  Clark  v.  Public  Service  Electric  Co.,  86  Id.  144, 
151;  Tilton  v.  Pennsylvania  Railroad  Co.,  Id.  709;  De- 
Vicenzo  v.  John  Sommer  Faucet  Co.,  87  Id.  645. 

The  judgment  under  review  will  be  affirmed,  with  costs. 
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For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Terhune,  Heppeniieimer,  Wil- 
L.TAMS,  Gardner^  JJ.    15. 


For  reversal — ISTone. 


DAYTON  BLACKFORD,  RESPONDENT,  v.  HARRY  B.  GREEN 
BT  AL.,  APPELLANTS. 

Submitted  December  6.  1915— Decided  June  19,  191t). 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  87  N.  J.  L.  359. 

For  the  respondent,  Elmer  L.  McKirgan. 

For  the  appellants,  Elmer  W.  Romine. 

Per  Curiam. 

The  judgment  under  review  herein  should  be  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Swajze  in  the  Supreme  Court. 

For  affirmance — ^The  Chance;llor,  Chief  Justice,  Gar- 
rison, Trenchard,  Bergen,  Mtnturn,  Black,  White,  Hep- 

PENHEIMER,  WiLLIAMS,  TaYLOR,  JJ.      11. 

For  reversal — None. 
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MARK  W.  BLAKE,  APPELLANT,  v.  CITY  OP  PLEASANT- 
VILLE AND  THE  RODNEY  HOTEL  COMPANY,  RE- 
SPONDENTS. 

Argued  November  29,  1915— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  87  N.  J.  L.  426. 

For  the  appellant,  Bdbcock  &  Champion, 

For  the  respondents,  Elwood  C.  Weeks. 

Per  Curiam. 

The  judgment  under  review  herein  should  he  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Kalisoh  in  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Trenchard,  Bergen,  Minturn,  Terhune,  Heppen- 
heimer,  jj.    8. 

For  reversal — Black,  Williams,  Taylor,  JJ.    3. 


MARK  W.  BI^KE,  APPELLANT,  v.  CITY  OF  PI^ASANT- 
VILLB  AND  THE  RODNEY  HOTEL  COMPANY,  RE- 
SPONDENTS. 

Argued  November  29,  1915— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  87  N.  J.  L.  426. 
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89  A".  J.  L,  Feeney  v.  Burke. 

For  the  appellant,  Babcock  &  Champion, 
For  the  respondents,  Elwood  C.  Weeks. 

Per  Curiam. 

The  judgment  under  review  herein  should  be  aflSrmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Kalisch  in  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Trenchard,  Bergen,  Minturn,  Black,  Terhune, 
Heppenheimer,  Williams,  Taylor,  JJ.    11. 

For  reversal — None. 


BiARY  FEENEY,  RELATOR- APPELLANT,  v.  GEORGE  H. 
BURKE  ET  AL.,  COMPRISING  THE  BOARD  OF  CIVIL 
SERVICE  COMMISSIONERS,  RESPONDENTS. 

Argued  March  14,  1916— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed: 

"The  facts  and  the  question  involved  are  thus  stated  in  the 
brief  of  counsel  for  the  rule. 

"Jersey  Citv'.has  adopted  the  provisions  of  the  so-called 
*Walsh  act/  chapter  221,  laws  of  1911.  The  present  members 
of  the  board  of  commissioners  of  that  city  were  elected  on  the 
10th  day  of  June,  1913,  and  were  organized  under  said  act 
on  the  17th  day  of  June  aforesaid.  On  the  day  last  men- 
tioned George  P.  Brensinger,  one  of  the  members  of  the  said 
board,  was  elected  or  appointed  by  the  said  l)oard  of  com- 
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missioners  to  be  director  of  revenue  and  finance,  and  at  the 
same  time  was  elected  or  appointed  by  the  said  board  treas- 
urer of  Jersey  City,  comptroller  of  Jersey  City  and  city  col- 
lector of  Jersey  City.  Subsequently,  the  said  George  F.  Bren- 
singer  appointed  one  Joseph  F.  S.  Fitzpatrick  to  be  his  pri- 
vate secretary,  and  the  said  Fitzpatrick  has  ever  since  and 
still  is  such  private  secretary  to  the  said  Brensinger  as  director 
of  revenue  and  finance.  Subsequently,  on  the  29th  day  of 
October,  in  the  year  1914,  the  said  board,  declaring  that  there 
was  necessity  for  a  confidential  stenographer  to  the  said  Bren- 
singer as  city  comptroller,  appointed  the  relator  such  stenog- 
rapher. The  city  clerk  of  Jersey  City  certified  such  last- 
mentioned  appointment  to  the  beard  of  civil  service  commis- 
sioners. The  civil  service  commissioners  declined  to  consider 
the  said  relator  as  being  in  the  exempt  class  under  the  pro- 
visions of  the  so-called  Civil  Seivice  law.  Parnph.  L,  1908, 
;;.  235.  The  said  civil  service  board  has  also  refused  to  cer- 
tify the  name  of  the  said  relator  for  payment  as  provided  for 
in  the  twenty-sixth  section  of  the  said  Civil  Service  act,  and 
it  is  imder  this  twenty-sixth  section  that  she  now  makes  her 
application  for  a  writ  as  authorized  and  directed  therein. 

"The  theory  of  the  relator  is  that  her  appointment  is  valid, 
and  that  she  is  entitled  to  payment  as  an  appointee  coming 
within  the  fourth  subdivision  of  the  thirteenth  section  of  the 
Civil  Service  act  as  a  stenographer  to  a  principal  executive 
officer,  to  wit,  the  comptroller  of  Jersey  City. 

"The  statute  provides  that  one  private  secretary,  or  clerk, 
or  stenographer  of  such  principal  executive  officer  shall  be  in- 
cluded in  the  exempt  class.  We  think  the  treasurer,  comp- 
troller and  collector  of  Jersey  City  are  not  principal  executive 
officers.  Section  4  of  the  Commission  Government  act  ex- 
pressly  enacts  that  the  board  of  commissioners  shall  have  and 
possess  all  administrative,  judicial  and  legislative  powers  now 
had  and  possessed  and  exercised  by  the  mayor  and  city  coun- 
cil and  all  other  executive  or  legislative  bodies  in  the  city  and 
have  complete  control  over  the  affairs  of  the  city.  If  this 
office  of  comptroller  can  be  said  to  exist  still,  he  is  obviously 
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a  mere  employe  of  the  commissioners  and  no  longer  a  prin- 
cipal executive  oflBcer. 

**The  mle  must  be  discharged,  with  costs." 

For  the  appellant,  John  Bentlcy, 

For  the  respondent,  John  IF.  \Ye8CoU,  attorney-general. 

Feb  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea- 
sons set  forth  in  the  opinion  of  the  Supreme  Court. 

For  dffirnumce — ^The  Chancellor^  Chief  Justice,  Gar- 
bison,  Trenchard,  Bergen,  Mjnturn,  Black,  Terhune, 
Heppenheimer,  Williams,  Taylor,  JJ.    11. 

For  reversal — None. 


CONSTANTINE  GRYBOWSKI,  ADMINISTRATRIX,  RESPOND- 
ENT, V.  ERIE  RAILROAD  COMPANY,  APPELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  whoee  opinion  is  re- 
ported in  88  N.  J,  L.  1. 

For  the  respondent,  Frank  M,  Hardenbrook, 

For  the  appellant,  Collins  &  Corbin. 

Per  Curiam. 

The  judgment  under  review  herein  should  be  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Chief  Jus- 
tice Qummere  in  the  Supreme  Court. 
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For  affirmance — The  Chancellor,  Swayze,  Trbnohabd, 
Parker^  Bergen,  Kalisch,  Black,  White,  Heppenheimeb, 
Williams,  Taylor,  Gardner,  J  J.    12. 

For  reversal — None. 


BOARD    OF    TRUSTEES    OF    HOBOKEN    CEMETERY,     RE- 
SPONDENT, V.  MAYOR,  &c.,  OF  HOBOKEN,  APPELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J.  L.  111. 

For  the  respondent,  Edivard  J.  D,  Stover, 

For  the  appellant,  John  J,  Fallon, 

Per  Curiam. 

The  judgjnent  under  review  herein  should  be  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Minturn  in  the  Supreme  Court. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwayiZe,  Trenchard,  Bergen,  Black,  White,  Ter- 
HUNE,  Heppenheimer,  Williams,  Taylor,  Gardner, 
JJ.    13. 

For  reversal — None. 
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JAMES  KYSE,  PLAINTIFF-RESPONDENT,  v.  THE  DELA- 
WARE, I^CKAWANNA  AND  WESTERN  RAILROAD 
COMPANY,  DEFENDANT-APPELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed : 

"The  plaintifiE  was  a  passenger  on  defendant's  train,  and 
had  his  hand  injured  by  the  closing  of  the  car  door  for  which 
he  recovered  a  verdict  of  $350,  and  defendant  appeals.  The 
errors  specified  are  refusal  to  nonsuit  and  to  direct  verdict 
for  liefendant. 

"From  the  evidence  the  jury  might  infer  that  plaintiff  left 
his  seat  in  the  car  as  it  was  running  into  the  station  at  Chat- 
ham for  the  purpose  of  alighting;  that  he  opened  the  door 
and  pushed  it  over  the  catch  put  there  for  the  purpose  of 
holding  it;  that  at  this  time  the  car  gave  a  sudden  jerk  or 
lurch  of  sufficient  force  to  throw  plaintifiE  forward,  and  im- 
loose  the  door  from  the  catch;  that  to  save  himself  from 
being  forced  to  the  platform  of  the  car,  he  grabbed  the  door 
jamb  and  his  fingers  were  caught  by  the  door  and  injured; 
we  think  that  if  a  slowly-moving  car  about  to  stop  is  sud- 
denly given  such  a  jerk  as  to  throw  a  passenger  forward  so 
tliat  he  is  compelled  to  grasp  the  door  jamb  to  save  himself 
from  falling,  and  the  force  is  sufficient  to  unloose  a  car  door 
from  a  catch  supposed  to  hold  it  in  place  in  the  ordinary 
operation  of  a  train,  a  jury  might  properly  infer  negligent 
operation. 

"The  judgment  will  be  affirmed." 

For  the  appellant,  Frederic  B,  Scott, 
For  the  respondent,  Pavttf  F.  BarJcman. 


Digitized  by  VjOOQIC 


364    COURT  OF  ERRORS  AXD  APPEALS. 

Miller  v.  Thomas  &  Son  Co.  89  X, ./.  L. 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea-    v 
sons  set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Garrison,  Tren- 
CHARD,  Parker,  Minturn,  Kalisch^  Black,  Terhune, 
Heppenheimer,  Williams,  Taylor,  Gardner,  JJ.    12. 

For  reversal — None. 


HOWARD    W.    MILLER,    PLAINTIFF-RESPONDEXT,    v.    I.    V. 
THOMAS   &   SON    COMPANY,    DEFENDANTAPPELIANT. 

Submitted  March  27,  1016— Decided  June  19,  191(5. 

On  appeal  from  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed : 

'This  was  an  action  to  recover  for  damages  done  to  the 
growing  crops  on  the  plaintiflf's  farm  by  the  noxious  gases 
and  vapors  emitted  from  the  factory  of  the  defendant.  There 
was  a  verdict  for  the  plaintiff  and  judgment  thereon. 

"The  first  ground  assigned  for  reversal  is  that  the  court 
refused  to  charge  the  following  request:  'The  injury  mu&t 
be  clear,  direct  and  positive.  Tt  must  be  the  legitimate  and 
natural  result  of  the  nuisance  charged  and  in  no  essential  de- 
gree the  result  of  other  artificial  causes.  If  the  injury  is  in 
part  the  result  of  other  causes,  the  action  must  fail,  unless 
it  be  clearly  established  that  the  injury  would  not  have  re- 
sulted except  for  the  vapors.  So,  too,  the  injury  must  be  of 
a  tangible  character.  It  must  be  a  sensible  injury,  discern- 
ible to  an  ordinary  person,  and  nowise  dependent  upon  scien- 
tific tests  or  microscopic  examinations  to  discover.  The  in- 
jury must  be  such  as  is  apparent  to  the  eye  in  its  ordinary 
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condition,  and  must  be  actual  and  substantial,  and  not  con- 
tingent, prospective  or  remote,  and  must  be  clearly  traceable 
to  the  nuisance  charged.  If  there  is  a  reasonable  doubt  as 
to  the  cause  of  the  injury,  the  benefit  of  the  doubt  will  be 
given  to  the  defendant  if  his  trade  is  a  lawful  one,  and  the 
injury  is  not  the  necessary  and  natural  consequence  of  the 
act,  as  in  all  actions  of  this  nature  the  burden  of  proof  is  upon 
the  plaintiff.' 

'*The  legal  impropriety  of  Ihis  request  is  apparent.  It 
involves  a  series  of  imconnected  legal  principles,  some  of  which 
were  applicable  to  the  case,  and  some  of  which  were  not. 
That  part  of  it  which  asserts  that  the  defendant  is  entitled 
to  the  benefit  of  a  reasonable  doubt  as  to  the  cause  of  the  in- 
jury means,  as  we  understand  it,  that  the  plaintiff  was  bound 
to  prove  his  case  beyond  a  reasonable  doubt  in  order  to  re- 
cover. This  we  conceive  not  to  be  the  law  in  cases  of  this 
character.  Moreover,  all  of  the  propositions  contained  in  this 
request  which  were  sound,  and  which  had  any  relevancy  to 
the  case  as  made  before  the  jury,  were  charged  by  the  trial 
court. 

"It  is  further  contended  that  the  court  erred  in  admitting 
testimony  of  the  emission  of  roxious  fumes  and  gases  on 
dates  other  than  those  specifically  set  forth  in  the  complaint. 
The  complaint  alleged  that  the  defendant  on  the  2l8t  day  of 
May,  1909,  and  on  other  specified  dates  in  that  month,  in  the 
month  of  June,  the  month  of  July  of  that  year,  and  on  other 
specified  dates  in  the  month  of  May,  1911,  'and  on  divers 
other  days  and  times  between  the  first  date  aforesaid  and  the 
commencement  of  the  suit,^  caused  these  noxious  fumes  and 
gases  to  be  emitted  to  the  damage  of  the  plaintiff.  All  of  the 
testimony  admitted  was  confined  within  the  period  between 
May  2l8t,  1909,  and  the  beginning  of  the  suit,  and  was  prop- 
erly received. 

"Lastly,  it  is  asserted  that  it  was  improper  for  the  court  to 
permit  the  plaintiff's  counsel,  on  the  cross-examination  of  one 
Albertson,  a  witness  produced  by  the  defendant,  to  ask  him 
whether  he  had  ever  collected  anything  from  the  defendant 
company  for  damages  that  their  fumes  and  gases  had  done  to 
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his  crops.  The  argument  is  that  this  raised  a  harmful  issue 
entirely  immaterial  to  the  issue  set  forth  in  the  pleadings. 
But  counsel  seems  to  have  overlooked  the  fact  that  the  wit- 
ness had  already  testified  on  his  direct  examination  that  the 
fumes  and  vapors  coming  from  defendant's  factory  across  his 
orchard  were  not  at  all  injurious  to  his  crops,  or  to  the  trees 
that  bore  them.  The  cross-examination  was  manifestly  com- 
petent as  tending  to  discredit  this  testimony. 
"The  judgment  under  review  will  be  aflBrmed." 

For  the  defendant-appellant,  Gaskill  &  GasJcilL 

For  the  plaintiff-respondent,  John  Boyd  Avis, 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea- 
sons set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance — The  Chancellor,  Garrison,  Tren- 
CHARD,  Parker,^  Minturn,  Kalisch,  Black,  White,  Ter- 
hune,  Heppenheimer,  Williams,  Taylor.  Gardner, 
JJ.    13. 

For  reversal — None. 


EARL  F.  RAEUBER,  PIAINTIFF-APPELLANT,  v.  PUBLIC 
SERVICE  RAILWAY  COMPANY,  DEFENDANT-RESPOND- 
ENT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed: 
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^This  was  an  action  for  personal  injuries  received  by  the 
plaintiflf  while  alighting  from  a  car  of  the  defendant  com- 
pany, in  the  city  of  Camden.  The  plaintiflE  had  a  verdict  and 
judgment.    The  defendant  appeals. 

"Plaintiff's  case  was  that,  being  a  passenger  on  the  defend- 
ant's car,  and  desiring  to  leave  the  car  at  Eighth  street,  he 
advised  the  conductor  of  his  wish;  that  upon  arriving  at 
Seventh  street,  he  again  told  the  conductor  to  let  him  off  at 
Eighth,  and  the  conductor  gave  the  necessary  signal  to  the 
motorman;  that  after  the  signal  was  given  he  (the  plaintiff) 
went  out  on  the  platform;  that  the  car  slacked  up;  that  he 
stepped  onto  the  step;  and  that  just  at  that  moment  the  car 
gave  a  jerk  which  threw  him  into  the  street. 

**We  think  this  judgment  cannot  be  sustained.  There  is 
no  proof  that  the  jerk  of  which  plaintiff  complains  was  ab- 
normal, or  anything  more  than  was  merely  incidental  to  the 
proper  operation  of  the  car.  Consequently,  no  negligence  was 
shown  which  rendered  the  defendant  company  responsible 
for  plaintiff's  injury.  The  plaintiff,  in  taking  his  position 
upon  the  step,  assumed  the  risk  of  accident  which  might  re- 
sult from  normal  operation,  and  had  only  himself  to  blame 
for  the  injuries  which  he  received. 

"It  is  true  that  the  motorman  testified  that  there  was  no 
observable  jerk  after  he  began  to  slow  down  the  car.  But, 
conceding  that  the  jury  had  a  right  to  disbelieve  this  state- 
ment, the  nullifying  of  his  testimony  will  not  supply  the 
evidence  which  the  plaintiff  wis  bound  to  produce,  namely, 
eviflence  showing  abnormality  in  the  operation  of  the  car. 

^The  judgment  under  review  will  be  reversed." 

For  the  plaintiff-appellant,  Siackhouse  &  Kramer. 

For  the  defendant-respondent,  Lefferts  S.  Hoffman. 

Peb  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea- 
sons set  forth  in  the  opinion  of  the  Supreme  Court. 
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For    affirmance — The    Chancellor,    Garrison,    Tren- 
CHARD,  Parker,  Minturn,  Black,  White,  Terhune,  Hep- 

PENHEIMER,  WiLLIAMS,  TaYLOR,  GARDNER,  J  J.      12. 

For  reversal — Kalisch,  J.     1. 


SARA  R.  REID,  APPELLANT,  v.  SAMUEL  DUBLIER  ET  UX., 
RESPONDENTS. 

Submitted  December  15,  1915— Decided  June  19,  1916. 

9 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  87  N.  J.  L.  115. 

For  the  appellant,  Treacy  &  Milton, 

For  the  respondents,  Heyman  i&  Heyman. 

Per  Curiam. 

The  judgment  of  the  Supreme  Court  is  affirmed,  for  the 
reasons  given  in  the  opinion  delivered  in  that  court  with  two 
slight  modifications. 

1.  The  reference  in  the  opinion  to  Imbriglio,  the  mortgagee, 
as  the  agent  of  the  trust  company,  his  assignee  in  the  collec- 
tion of  the  quarterly  installments,  was  not  essential  to  the 
decision  reached  by  the  court  and  could  not  properly  be  made 
the  basis  of  such  decision,  in  view  of  the  absence  of  a  finding 
by  the  District  Court  that  Imbriglio  was  such  agent. 

2.  The  decision  that  the  defendant  did  not  receive  con- 
structive notice  of  the  assignment  of  the  bond  and  mortgage 
to  the  plaintiff  by  its  being  recorded  on  January  13th,  1911, 
should  be  amplified  by  introducing  into  the  facts  on  which 
such  decision  is  based  the  further  circumstance  that  the  as- 
signment to  the  trust  company  recorded  on  July  18th,  1910, 
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was  of  the  bond  and  mortgage  with  a  covenant  to  reassign 
the  same  upon  the  payment  of  $2,000  Vith  interest. 

The  argument,  then,  is  that  this  record  was  constructive 
notice  of  the  assignment  to  the  trust  company,  and  that  im- 
less  or  until  the  mortgagor  had  notice,  actual  or  constructive, 
of  a  reassignment  by  the  trust  company  to  Imbriglio,  it  was 
not  chai-ged  with  record  notice  of  a  later  assignment  made  by 
him.  As  a  fact  the  trust  company  never  reassigned  to  Im- 
briglio, whose  assignment  made  on  January  13th,  1911,  to  the 
plaintiff  when  he  was  not  the  record  owner,  while  effective  as 
between  the  parties,  was  ineffective  as  the  basis  of  record  no- 
tice to  the  mortgagor. 

It  is  also  worthy  of  note  that  the  plaintiff  obtained  the  as- 
signment of  the  bond  and  mortgage  from  the  trust  company 
Angust  20th,  1912,  by  paying  to  it  the  balance  of  the  $2,- 
000  and  interest  due  from  the  defendant.  Such  balance  was 
the  difference  between  the  debt  and  the  installments  that  had 
been  paid  thereon  by  the  mortgagor,  all  of  which  had  been 
paid  to  Imbriglio.  It  was  incumbent  upon  the  plaintiff 
therefore  to  overcome  the  presumption  that  she  got  the  bene- 
fit of  the  payment  of  January  15th,  1911,  made  by  the  mort- 
gagor to  Imbriglio;  otherwise,  so  far  as  her  case  shows,  she 
is  suing  to  recover  an  installment  of  which  she  got  the  bene- 
fit by  the  reduction  to  that  extent  of  the  balance  claimed  by 
the  trust  company  when  she  secured  the  assignment  of  the 
bond  and  mortgage  from  it. 

For  affirmance — The  Chancellor^  Chief  Justice,  Gar- 
Risox,  Trenchard,  Bergen,  Minturn,  Black^  White, 
Heppexheimer,  Williams,  Taylor,  JJ.    11. 

For  reversal — None. 

Vol.  lxxxix.  24 
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Salerno  v.  Passaic.  89  A\  J,  L. 


LOUIS  SALERNO,  RESPONDENT,  v.  CITY  OF  PASSAIC,  AP- 
PELLANT. 

Submitted  March  27,  1916— Decided  June  19,  1916. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J.  L,  87. 

For  the  respondent,  Andrew  Foulds,  Jr.,  and  WUliam  B. 
Davidson. 

For  the  appellant,  Albert  0.  Miller,  Jr. 

Per  Curiam. 

The  judgment  under  review  herein  should  be  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court. 

For  affirmance — ^The  Chancellor^  Chief  Justice,  Gar- 
rison, Trenchard,  Bergen,  Minturn,  Black,  Terhune, 
Heppenheimer,  Williams,  Taylor,  Gardner,  JJ.    12. 

For  reversal — None. 


THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
MARGARET  BEAVERS,  PLAINTIFF  IN  ERROR. 

Submitted  March  27,  191^— Decided  June  19.  1916. 

On  error  to  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed : 


Digitized  by  VjOOQIC 


MARCH  TERM,  1916.  371 

89  y.  J.  L,  State  v.  Beavers. 

"Defendant  was  convicted  of  keeping  disorderly  house  and 
brings  error,  assigning  following  reasons : 

"1.  No  evidence  to  sustain  the  charges. 

"This  is  not  true,  the  evidence  is  ample. 

"2.  No  evidence  that  defendant  had  knowledge  of  or  power 
to  suppress  the  acts  constituting  the  crime.  The  proof  is 
that  she  was  present  taking  the  money  for  the  illegal  use  of 
rooms. 

"3.  That  the  witness  Rosenberg  was  allowed  to  testify  to  a 
conversation  with  a  girl  he  was  taking  to  the  defendant's 
house.  To  this  there  was  no  exception  taken  nor  action  by 
the  court. 

"4.  Error  in  charging  jury  that  knowledge  of  disorderly 
place  may  be  brought  to  the  accused  by  evidence  showing  a 
course  of  conduct  from  which  it  may  be  inferred.  This  is  not 
error.    The  assignments  are  without  merit. 

"Judgment  will  be  afiBrmed." 

For  the  plaintiff  in  error,  Frank  M.  McDermit, 

For  the  defendant  in  error,  Frederick  F,  OuUd,  prosecutor 
of  the  pleas,  and  Wilbur  A,  Mott,  assistant  prosecutor  of  the 
pleas. 

Per  Curiam. 

The  judgment  under  review  will  be  aflBrmed,  for  the  rea- 
sons set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance — ^The  Chancellor,  Garrison,  Tren- 
OHABD,  Parker,  Minturn,  ELvlisch,  Black,  White,  Ter- 
HiTNE,  Heppenheimer,  Williams,  Taylor,  Gardner, 
JJ.     13. 

I^or  reversal — None. 
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State  V.  Peters.  89  A\  J.  L. 


THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
DAVID  PETERS,  PLAINTIFF  IN. ERROR. 

Submitted  December  6,  1915— Decided  June  10.  1916. 

On  error  to  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed: 

'The  defendant  was  indicted  for  and  convicted  of  assault 
in  shooting  at  children  who  invaded  his  yard;  and  the  case 
is  here  on  the  entire  record. 

"It  is  urged  that  the  testimony  adduced  by  the  state  does 
not  support  the  verdict.  We  think  there  was  testimony  pro 
and  con  upon  the  facts,  and  the  jury  were  entitled  to  draw 
such  inferences  as  they  thought  were  justifiable  from  the  tes- 
timony, the  circumstances  and  the  conduct  of  the  parties. 
There  was  enough  in  the  testimony  to  warrant  the  conviction 
if  the  jury  believed  the  testimony  upon  the  part  of  the  state. 

'^^e  think  the  comments  of  the  learned  trial  court  upon 
the  testimony  were  not  improper,  and  were  entirely  within 
the  sphere  of  judicial  comment,  and  in  nowise  prejudicial  to 
defendant.  The  reference  made  by  the  court  to  the  interest 
of  the  witnesses  was  in  accordance  with  the  recognized  rules 
of  evidence,  and  was  not  improper. 

"The  reply  made  by  the  learned  trial  court  to  the  inquiry 
in  writing  submitted  by  the  jury,  viz.,  whether  it  was  pos- 
sible to  convict  and  recommend  to  the  leniency  of  the  court, 
was  not  an  improper  response  and  was  in  accord  with  the 
usage  and  settled  practice  of  the  courts  in  such  a  situation. 

*^e  are  unable  to  perceive,  however,  in  what  aspect  the 
reply  of  the  learned  trial  court  could  have  injured  the  de- 
fendant. 

"The  conviction  will  be  affirmed." 

For  the  plaintiff  in  error,  McDermit  &  McDermit, 
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For  the  defendant  in  error,  Frederick  F,  Guild,  prosecutor 
of  the  pleas. 

Peb  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea- 
sons set  forth  in  the  opinion  of  the  Supreme  Court. 

For  (sffinnance — ^The  Chancelloh,  SwaYiZE^  Trenohakd^ 
Parker,  Bergen,  Ejllisoh,  Black,  White,  Terhune, 
Heppbnheimer,  Williams,  Taylor,  JJ.    12. 

For  reversal — None. 


BOROUGH  OF  VERONA  ET  AL.,  APPELLANTS,  v.  BOARD  OP 
CHOSEN  FREEHOLDERS  OF  THE  COUNTY  OF  ESSEX 
ET  AL.,  RESPONDENTS. 

Submitted  March  27,  1916— Decided  June  19,  1910. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J,  L,  55. 

For  the  appellants,  Borden  D.  Whiting. 

For  the  respondents,  Harold  A.  Miller  and  Robert  M. 
Boyd,  Jr. 

Per  Curiam, 

The  judgment  under  review  herein  should  be  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court. 
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For  affirnumce — The  Chancellor,  Chief  Justice,  Gar- 
rison, Trenchard,  Bergen,  Minturn,  Black^  White, 
Terhune,  Heppenheimer,  Williams,  Taylor,  Gard- 
ner, JJ.    13. 

For  reversal — None. 
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CASES  DETERMINED 


IN  THE 


"SUPREME  COURT  OF  JUDICATURE 


OF  THE 


STATE  OF   NEW  JERSEY. 

NOVEMBER  TERM,  1916. 


ALEXANDER  BOUNDS  v.  TOWNSHIP  OF  CHESTER  IN  THE 
COUNTY  OF  BURLINGTON. 

Submitted  July  6,  1916— Decided  November  11,  1916. 

Where  the  proceedings  to  make  a  tax  a  lien  on  lands  are  defective,  a 
writ  of  certiorari  to  review  a  sale  of  the  land  to  enforce  the  lien 
will  be  allowed  although  the  eighteen  months'  period  for  reviewing 
the  sale  have  expired,  as  the  only  sales  to  which  this  limitation 
applies  are  sales  to  enforce  a  statutory  lien,  that  is,  one  valid 
in  law. 


On  certiorari  of  tax  sale. 

Before  Justices  Swayze,  Minturn  and  Kalisch. 

For  the  prosecutor,  Oeorge  B.  Evans, 

For  the  township,  John  D,  McMullin. 

For  Juli  F.  Hock,  John  Francis  CahilL 
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Bounds  V.  Chester  Township.  89  N.  J.  L. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  prosecutor  seeks  to  set  aside  a  certificate 
of  sale  for  taxes.  The  taxes  were  for  the  year  1908;  the 
sale  was  in  September,  1909;  the  certificate  is  dated  and 
acknowledged  September  25th,  1909,  and  was  recorded  No- 
vember 13th,  1909.  The  prosecutor's  writ  was  allowed 
January  14th,  1916,  and  he  is  met  by  the  objection  that  it 
was  too  late.  The  act  of  1915  enacts  that  no  writ  of  certiorari 
shall  be  allowed  to  review  any  sale  of  land  to  enforce  any 
tax  unless  alloweij  within  eighteen  months  from  the  date  of 
sale.  The  statute  by  its  very  terms  applies  only  to  sales  of 
land  to  enforce  a  tax.  The  only  sales  of  land  to  enforce  a 
tax  authorized  by  our  legislation  are  in  cases  where  the  tax 
has  been  by  proper  proceedings  made  a  lien  on  land.  The  only 
sales  therefore  to  which  the  limitation  on  review  by  certiorari 
applies  are  sales  to  enforce  a  statutory  lien.  A  sale  to  enforce 
a  tax  where  there  is  no  statutor}'  lien  would  be  without  au- 
thority of  law,  and  an  attempt  to  take  the  taxpayer's  property 
without  due  process  of  law,  and  such  a  sale  could  not  be  made 
effective  by  limiting  tlie  time  within  which  a  certiorari  could 
issue.  The  case  would  then  come  within  the  rule  of  Trap- 
hagen  v.  West  Ilohoken,  39  N.  J,  L,  232 ;  40  Id,  193,  and 
tlie  cases  that  have  followed  it.  The  certiorari  was  properly 
allowed. 

The  objection  made  to  the  proceedings  is  that  there  was  no 
return  to  the  township  clerk  as  required  by  section  54  of  the 
Tax  act.  The  importance  of  proceeding  strictly  in  accord- 
ance with  the  act  is  shown  by  our  decisions  in  Jones  v. 
Landis  Township,  50  N.  J.  L,  374,  and  Landis  v.  Vineland, 
61  Id,  424,  where  sales  were  held  invalid.  The  present  Tax 
act  differs  from  the  one  there  under  consideration,  but  the 
principles  enunciated  and  the  reasons  given  therefor  are 
equally  applicable  to  the  present  Tax  act  except  so  far  as 
section  60  has  introduced  a  modification.  That  section  enacts 
that  no  sale  shall  be  set  aside  because  of  the  failure  of  the 
clerk  to  record  the  proceedings  relative  to  the  sale,  if  it  shall 
appear  by  other  legal  evidence  that  the  land  sold  was  in  fact 
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that  assessed,  and  that  the  sale  was  made  pursuant  to  law. 
These  facts  are  not  shown  in  the  pending  case.  *  The  cer- 
tificate of  sale  is  invalid  and  must  be  set  aside.  Must  it  be 
upon  terms?  Section  60  provides  that  where  the  assessment 
itself  is  valid  aod  the  tax  is  justly  due,  no  sale  shall  be  set 
aside  except  on  condition  that  the  amount  due  shall  be  paid 
to  the  holder  of  the  tax  lien.  By  virtue  of  section  49,  the  tax 
lien  passes  with  the  title  to  the  purchaser.  The  use  of  the 
words  "pass  with  the  title"  is  obviously  inaccurate,  since  the 
title  does  not  pass  where  the  proceedings  are  defective,  and 
the  very  next  sentence  in  section  49  shows  that  the  object 
of  the  provision  for  the  passing  of  the  tax  lien  was  to  secure 
the  purchaser  when  the  sale  was  set  aside.  It  reads  as  fol- 
lows: ^^Where  such  sale  shall  be  set  aside  for  defect  in  the 
proceedings  to  sell,  the  lien  shall  be  thereby  continued  for 
one  year  after  final  action  in  the  proceedings  by  which  the 
sale  was  annulled."  If  therefore  a  tax  lien  had  been  filed 
in  accordance  with  section  50,  we  would  impose  terms  upon 
the  prosecutor.  In  the  absence  of  such  a  lien,  the  taxing  dis- 
trict is  required  by  section  60  to  refund  to  the  purchaser  the 
price  paid,  since  the  sale  is  set  aside  because  of  defective  pro- 
ceedings on  the  part  of  the  officers,  and  the  purchaser  must 
a^ign  to  the  tax  district  the  certificate  of  sale  and  all  his 
interest  in  the  tax  and  tax  lien.  In  the  situation  of  the  case 
SB  presented  to  us,  we  can  impose  no  terms,  and  must  leave 
the  township  to  its  right,  if  it  has  any,  to  readvertise  and  sell 
if  there  is  a  tax  lien  and  it  remains  in  force. 
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Buuhl  V.  Beverly.  89  N.  J.  L. 


CHARLES  A.  BUOHL  v.  BOARD  OP  COMMISSIONERS  OP 
THE  CITY  OP  BEVERLY. 

Argued  July  10,  1916— Decided  July  18,  1916. 

When,  in  cities  governed  by  a  commission  form  of  government  under 
Pamph,  L.  1911,  p.  462,  it  is  sought  to  have  an  ordinance  passed 
under  the  provisions  of  that  statute  relative  to  the  initiative,  the 
procedure  provided  by  the  statute  for  petitioning  for  such  ordi- 
nance must  be  strictly  followed.  The  affidavit,  verifying  the  sig- 
natures to  the  petition,  must  be  distinct  from  the  paper  forming 
part  of  the  petition ;  the  affidavit  must  be  made  by  one  veho  has 
signed  the  petition;  each  signer  must  add  to  his  signature  his 
place  of  residence,  giving  the  street  and  number;  and  the  ordi- 
nance passed  or  submitted  must  be  the  identical  one  petitioned 
for^  without  alteration. 


On  rule  to  show  cause  for  mandamus. 

Before  Justices  Swayze,  Minturn  and  Kalisch. 

For  the  rule,  StacTchouse  &  Kramer, 
Opposed,  Ernest  Watts  and  John  G.  Homer, 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  This  is  an  application  for  a  mundamns  to 
compel  the  commissioners  of  Beverly  to  submit  to  a  vote  of 
the  people  a  proposed  ordinance  to  establish  an  excise  com- 
mission. The  statute  (Pamph.  L,  1911,  p,  462)  requires 
that  one  of  the  signers  of  each  paper  constituting  the  petition 
shall  make  an  oath  that  each  signature  to  the  paper  appended 
is  the  genuine  signature  of  the  person  whose  name  it  pur- 
ports to  be.  This  language  can  only  mean  that  the  affidavit 
to  which  oath  is  required  to  be  made  shall  be  distinct  from 
the  paper  forming  part  of  the  petition.  Otherwise  the  words 
'^paper  appended"  are  without  force.  In  the  present  case 
there  are  four  papers,  one  of  them  containing  seventy-eight 
names  out  of  a  total  of  one  hundred  and  seventy-one,  is  verified 
only  by  the  affidavit  of  one  who  did  not  sign  the  paper  itself. 
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Without  this  paper  there  are  not  enough  signatures  to  com- 
ply with  the  statute.    This  is  fatal  to  the  application. 

As  proceedings  of  this  kind  are  unusual,  this  being  the 
first  that  has  come  before  us,  we  think  it  well  to  state  other 
diflSculties  which  ought  to  be  avoided.  The  papers  petition 
for  the  passage  of  an  ordinance  entitled  ''An  ordinance  to 
establish  an  excise  department  in  the  city  of  Beverly."  No 
copy  of  the  proposed  ordinance  is  attached,  nor  is  there  any- 
thing to  show  that  any  ordinance  was  called  to  the  attention 
of  the  petitioners.  So  far  as  appears  the  petition  would  be 
complied  with  by  the  passage  of  any  ordinance,  no  matter 
what  its  contents  might  be,  if  only  it  was  entitled  as  set  forth 
in  the  petition.  The  fact  that  with  the  four  papers  consti- 
tuting the  petition,  there  was  handed  to  the  clerk  a  fifth 
paper  containing  a  draft  of  an  ordinance  is  immaterial.  It 
is  not  shown  that  each  petitioner  saw  and  read  that  draft,  or 
that  it  was  the  proposed  ordinance  each  petitioned  for.  The 
legislature  was  careful  to  say  that  the  ordinance  petitioned 
for  should  either  be  passed  without  alteration  or  submitted 
to  the  people  without  alteration.  The  scheme  of  the  act 
seems  to  require  that  the  ordinance  without  alteration  be 
recommended  by  the  petitioners.  This  can  only  be  done,  as 
far  as  we  caa  see,  by  showing  that  each  petitioner  knew  the 
contents  of  the  proposed  ordinance  and  petitioned  for  that 
very  ordinance  without  alteration.  Perhaps  a  prima  facie 
ease  would  be  made  by  attaching  a  copy  of  the  proposed  ordi- 
nance to  each  paper.  We  need  not  pass  on  these  questions 
now  and  mention  them  in  the  hope  that  we  may  not  here- 
after be  called  to  pass  on  difficulties  that  can  readily  be  avoided. 

There  is  another  seeming  defect.  The  statute  requires  that 
each  signer  shall  add  to  his  signature  his  place  of  residence, 
giving  the  street  and  number.  It  appears  that  most,  if  not 
all,  of  the  streets  of  Beverly  are  named  and  many  of  them  are 
numbered.  Yet  but  few  have  given  the  numbers  as  the  statute 
requires.  This  defect  could  have  been  easily  avoided  if  the 
petitioners  had  taken  the  care  that  should  be  taken  in  the 
initial  step  of  so  important  a  matter  as  municipal  legislation. 

The  application  is  denied,  with  costs. 
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Frank  v.  Nat.  Alliance  of  Bill  Posters.  89  N.  J,  L. 

LOUIS  FRANK  v.  NATIONAL  ALLIANCE  OF  BILL  POSTERS. 

Submitted  July  6,  1916— Decided  November  9,  1916. 

Courts  of  law  will  not  interfere  by  tnandatnu9  to  compel  a  voluntary 
unincorporated  association  to  receive  into  their  social  relation- 
ships one  who  is  personally  disagreeable  to  them,  whether  for  a 
good  or  a  bad  reason,  when  no  property  rights  are  involved. 


On  rule  for  a  mandamus. 

Before  Justices  Swayze,  Minturn  and  Kalisch. 

For  the  relator,  Thomas  S.  Henry. 

For  the  defendants,  Joseph  A.  Beecher, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  defendsints  are  an  unincorporated  organi- 
zation— a  trade  union.  They  are  not  shown  to  have  any 
property  and  the  plain  question  is  whether  the  court  will 
interfere  by  mandamus  to  compel  the  other  members  to  re- 
ceive the  relator  as  a  member.  The  question  seems  never  to 
have  been  directly  decided  in  this  court.  In  Zelliff  v.  Knights 
of  Pythias,  53  N,  /.  L.  536,  the  local  lodge  was  unincorporated, 
and  the  case  turned  upon  the  necessity  of  the  relator  seeking 
redress  in  the  tribunals  of  the  order  before  having  recourse 
to  the  civil  courts.  The  suggestion  of  the  court  that  after 
appealing  to  the  highest  ti'ibunal  within  the  order,  he  might 
still  sue  for  relief  and  that  the  defendants  would  still  be 
within  reach  of  the  mandatory  writ,  was  not  meant  to  be  a 
decision  that  such  writ  would  issue.  The  only  authority  cited 
was  Sibley  v.  Carteret  Club,  40  Id.  295,  which  was  a  case  of 
a  corporation,  not  a  mere  unincorporated  association.  The  dis- 
tinction between  incorporated  and  unincorporated  associations 
was  pointed  out  by  Vice  Chancellor  Emery  in  O'Brien  v. 
Musical  Mutual  F.  £  B.  Union,  64  N,  J,  Eq.  525  (at  p.  532). 
He  cites  the  English  cases,  Forbes  v.  Eden,  L.  R.,  1  H.  L. 
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Scotch  App.  568  (Lord  Cranmorth) ;  Righy  v.  Connol,  L.  R., 
14  Ch,  Div.  482;  49  L,  J.  Ch.  328  (Jessel  M.  R,) ;  Baird  v. 
Welh,  44  Ch.  Div.  661,  675;  59  L.  J.  Ch,  673  {Stirling,  J., 
appeal  therefrom  dismissed  by  consent) .  The  reasons  are  well 
stated  in  the  opinion  by  Jessel :  ^The  courts  as  such  never 
dream  of  enforcing  what  I  may  call  personal  agreements,  that 
is,  agreements  strictly  personal  in  their  nature,  whether  they 
are  agreements  of  hiring  and  service,  whether  they  are  agree- 
ments of  master  and  servant,  or  whether  they  are  agreements 
for  the  purpose  of  pleasure  or  for  the  purpose  of  scientific  pur- 
suitB,  or  for  the  purpose  of  charity  or  philanthropy.  Xo  court 
of  justice  can  interfere,  so  long  as  there  is  no  property  the  right 
to  which  is  taken  away  from  the  person  complaining.*''  He 
instances  the  case  of  a  number  of  gentlemen  meeting  at  each 
other's  houses  to  play  cards;  or  a  number  of  scientific  men 
meeting  from  time  to  time  by  agreement  for  scientific  pur- 
poses. A  like  view  was  expressed  by  Vice  Chancellor  Green 
in  Mayer  v.  Journeymen  Stonecutters'  Association,  47  N.  J, 
Eq,  519,  although  the  question  there  involved  was  different; 
two  of  the  complainants  who  had  never  been  members  of  the 
association  sought  to  force  an  entrance  with  the  aid  of  the 
court. 

It  would  be  quite  impracticable  for  the  courts  to  undertake 
to  compel  men  to  receive  into  their  social  relationships  one 
who  was  personally  disagreeable  whether  for  a  good  or  a  bad 
reason.  Property  rights  the  courts  can  deal  with;  rights  in 
an  incorporated  company  are  of  that  character,  and  the  right 
of  membership  is  ordinarily  assignable.  Voluntary  associa- 
tions are  quite  different.  The  courts  can  deal  with  property 
rights  of  such  associations,  if  there  are  any,  while  they  cannot 
by  a  mandatory  writ  intrude  one  man's  companionship  on 
another.  The  attempt  to  do  so  would  be  unavailing  as  it 
would  lead  only  to  the  disintegration  of  the  association.  We 
do  not  mean  to  deny  the  present  relator's  right  to  recover 
damages  if  his  right  to  labor  has  been  illegally  interfered  with. 
Brennan  v.  United  Hatters,  73  N,  J.  L.  729.  All  we  now 
decide  is  that  mandamus  is  not  a  proper  remedy.  The  rule 
is  discharged,  with  costs. 
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In  re  Board  of  Election.  89  N.  T.  L. 


IN  THE  MATTER  OF  APPLICATION  FOB  MANDAMUS  ON 
BOAKD  OF  ELECTION,  FOURTEENTH  DISTRICT, 
TWELFTH  WARD  OF  JERSEY  CITY. 

Argued  November  27,  1916— Decided  December  1,  1916. 

Under  the  provisions  of  the  act  regulating  elections,  the  board  of 
county  canvassers  ordinarily  is  required  to  canvass  the  returns 
as  laid  before  them  by  the  various  local  boards,  but  where  a 
doubt  appears  from  the  return  as  to  its  correctness,  it  is  proper 
to  have  the  local  board  certify  what  are  the  correct  figures. 


Before  Justices  Swayze  and  KAjiiscH. 
For  the  relator,  George  J,  McEwan, 
Opposed,  Oilbert  Collins, 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  Ordinarily  we  think  the  board  of  county  can- 
vassers would  be  required  to  canvass  the  returns  laid  before 
them,  and  could  not  seek  for  evidence  elsewhere.  State, 
Oledhai  V.  The  Governor,  25  N,  J,  L.  331.  But  this  rule 
can  only  be .  applicable  when  the  return  laid  before  them  is 
fair  and  unambiguous  on  its  face  and  made  in  conformity 
with  the  statute.  Where,  as  in  this  case,  the  return  as  made 
suggests  a  doubt  as  to  its  own  correctness,  the  board  of  can- 
vassers, if  its  canvass  is  to  be  anything  more  than  a  mere 
mechanical  tabulation  of  figures,  must  of  necessity  ascertain 
the  true  state  of  the  case.  Otherwise  the  present  deadlock  in 
that  board  might  well  continue  in  spite  of  our  writ  requiring 
them  to  proceed.  They  naturally  sought  information  in  the 
duplicate  return  and  while  the  fact  that  the  duplicate  was 
unambiguous  in  crediting  the  relator  with  one  hundred  and 
sixty  votes  would  naturally  lead  candid  men  to  the  belief  that 
one  hundred  and  sixty  was  the  correct  figure,  we  cannot  cen- 
sure the  members  of  the  county  board  who  still  remained 
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unsatisfied.  The  proper  way  to  satisfy  them  is  to  have  a 
return  by  the  local  board  which  shall  certify  whether  the  cor- 
rect figure  is  one  hundred  and  twenty-five  or  one  hundred 
and  sixty.  Inasmuch  as  the  evidence  taken  on  the  rule  satis- 
fied both  parties  that  the  latter  was  correct,  we  see  no 
objection  to  a  mandamus  issuing  to  the  local  board.  The 
effect  will  be  to  secure  the  relator  his  rights  and  save  the 
great  expense  of  a  recount  which  would  probably  fall  on  the 
county,  for  if  the  relator  was  credited  with  one  hundred  and 
twenty-five  votes  only,  he  would  start  the  recoimt  with  an 
assurance  that  an  error  of  thirty-five  had  been  made  against 
him  which  the  recount  would  correct. 
Let  a  peremptory  mandamus  issue. 


LEONARD    MORELAND,    PROSECUTOR,    v.    LENA    ABBOTT 
STEEN,  RESPONDENT. 

Submitted  July  6,  191(>— Decided  November  10,  1916. 

1.  Upon  a  certiorari  to  review  a  judgment  of  a  District  Court  sum- 
marily dispossessing  a  tenant,  the  only  question  to  be  considered 
is  whether  the  District  Court  had  jurisdiction,  and  in  consider- 
ing this  question  the  Supreme  Court  cannot  review  the  findings 
of  facts,  but  can  only  determine  whether  there  was  any  evidence 
from  which  the  jurisdictional  facts  might  have  been  found. 

2.  The  statute  relating  to  tax  sales  (Comp,  Stat.,  p,  5135,  pi.  56) 
gives  the  holder  of  the  certificate  of  sale  the  right  to  immediate 
possession  of  the  property  and  to  the  rents  and  profits  from  the 
date  of  the  certificate,  but  this  does  not  prevent  the  landlord 
from  bringing  proceedings  to  dispossess  the  tenant  for  non-pay- 
ment of  rent  accrued  previous  to  the  making  of  the  tax  certificate. 

3.  Judgment  of  dispossession  in  such  case  might  result  in  turning 
the  tenant  out  of  possession,  while  the  purchaser  at  the  tax  sale, 
who  was  not  a  party  to  the  proceeding,  would  be  entitled  to 
possession  rather  than  the  landlord,  but  this  difficulty  can  be 
met  by  controlling  the  writ  of  possession. 


On  certiorari  to  the  Paterson  District  Court. 
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Before  Justices  Swayze,  Minturn  and  Kalisch. 
For  the  prosecutor,  Philip  J.  Schotland, 
For  the  respondent,  James  F.  Carroll. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  certiorari  in  this  case  brings  up  summary 
proceedings  to  dispossess  a  tenant.  The  only  question  there- 
fore before  us  is  whether  the  District  Court  had  jurisdiction. 
No  objection  is  made  to  the  affidavit  on  which  the  proceed- 
ings were  ba^d.  The  objection  is  to  the  proof  at  the  trial. 
In  view  of  the  limitation  upon  our  power  of  review  in  cases 
of  this  character,  the  question  is  within  very  narrow  limits. 
We  cannot  review  the  findings  of  fact  by  the  trial  judge ;  we 
can  only  determine  whether  there  was  any  evidence  from 
which  he  might  have  found  the  existence  of  the  jurisdictional 
facts.  No  evidence  is  before  us  except  a  certificate  of  sale 
for  taxes,  and  there  is  no  finding  of  facts  or  agreed  state  of 
the  case.  The  docket  shows  that  the  landlord's  agent  gave 
testimony  and  that  the  agreement  was  offered  in  evidence 
We  must  therefore  assume  that  the  facts  set  forth  in  the  land- 
lord's affidavit  were  proved ;  otherwise  the  tenant  would  have 
moved  to  dismiss,  and  the  District  Court  would  not  have  pro- 
ceeded to  render  judgment  in  favor  of  the  plaintiff  for  pos- 
session. This  situation  makes  a  prima  facie  case  of  juris- 
diction and  we  must  dismiss  the  certiorari  unless  evidence 
was  introduced  by  the  defendant  of  some  new  fact  which 
demonstrates  the  want  of  jurisdiction.  The  defendant  relies 
on  the  certificate  of  the  tax  sale.  This  certificate  was  made 
February  6th,  1915,  and  recorded  as  a  mortgage  April  6th, 
1915.  The  statute  (Cornp.  Stat.,  p.  5135,  pi.  56)  gives  the 
holder  of  the  certificate  of  sale  the  right  to  the  immediate 
possession  of  the  property  and  to  the  rents  and  profits  from 
and  after  the  date  of  the  certificate.  Apparently  the  prose- 
cutor thinks  it  is  conclusive  against  the  landlord's  claim  that 
there  was  default  in  the  payment  of  the  rent,  and  as  failure 
to  prove  this  default  would  be  a  failure  to  prove  a  jurisdic- 
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tional  facty  he  claims  that  the  judgment  should  be  reversed. 
This  is  not  so.  The  landlord  alleged  default  in  every  month's 
rent  beginning  July  1st,  1914,  and  the  District  Court  must 
have  found  there  was  such  default  since  it  retained  jurisdiction 
of  the  cause.  Payments  to  the  purchaser  at  the  tax  sale  might 
have  been  proper  after  February  6th,  1915,  but  this  does  not 
deprive  the  District  Court  of  jurisdiction  to  proceed  for  the 
already  existing  default.  It  is  possible  that  the  result  would 
be  to  turn  the  tenant  out  of  possession  whUe  .the  purchaser 
at  the  tax  sale,  not  a  party  to  the  proceedings,  would  be  en- 
titled to  possessipn  rather  than  this  landlord.  This  difficulty 
is  not  a  new  one.  We  called  attention  to  it  in  Brahm  v. 
J&rs^  City  Forge  Co.,  38  N,  J,  L.  74,  80.  The  remedy  is 
^ot  by  refusing  to  proceed  to  judgment,  but  by  controlling 
the  writ  of  possession  in  a  proper  case.  In  the  present  case 
it  is  not  even  suggested  that  the  purchaser  at  the  tax  sale 
sought  for  any  relief.  Since  the  District  Court  had  jurisdic- 
tion, the  writ  must  be  dismissed,  with  costs. 


JAAfES   D.  MORIARTY  v.  BOARD  OP  COMMISSIONERS  OF 
THE  CITY  6f  ORANGE. 

Submitted  July  10,  1916— Decided  August  14,  1916. 

The  city  of  O.  contracted  with  M.  for  the  removal  of  garbage  and 
ashes  for  four  years,  and  provided  that  if  the  contractor  after 
due  notice  and  hearing  should  be  found  guilty  of  a  violation  of 
specifications  and  conditions,  the  city  should  be  entitled  to  $50 
for  each  violation  as  liquidated  damages;  and  further,  that 
if  the  work  was  not  performed  satisfactorily  to  the  board  of 
commissioners,  they  might  terminate  the  agreement  by  resolu- 
tion ;  and  that  the  contractor  and  his  surety  should  then  be 
compelled  to  pay  the  cost  to  the  city  of  finishing  the  work  for 
the  unexpired  time.  The  city  terminated  the  agreement  by  reso- 
lution, of  which  the  contractor  had  notice,  and  made  a  contract 
"with  another  concern  for  the  removal  of  garbage  and  ashes. 
Heidi  that  the  resolution  was  not  within  the  provisions  of  sec- 
tion 6  of  the  Commission  Government  act   (Pamph,  L.  1912,  p. 
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649),  which  is  intended  only  to  apply  to  original  contracts,  and 
not  mere  subsidiary  contracts  provided  for  by  the  terms  of  the 
original  contract,  as  in  this  instance.  Held,  also,  that  it  was 
legal  to  insert  in  the  contract  a  provision  for  its  termination, 
even  if  the  statute  did  not,  in  express  language,  authorize  such 
a  provision,  as  details  must  be  left  to  the  municipality.  Held^ 
further,  that  prosecutor  was  not  entitled  to  be  heard  before  the 
passage  of  the  resolution  terminating  the  contract,  no  such  re- 
quirement being  inserted  in  the  contract. 


On  certiorari. 

The  city  of  Orange  contracted  with  Moriarty  for  the  re- 
moval of  asjies  and  garbage  for  four  years  from  August  20th, 
1914.  The  contract  provided  that  if  after  hearing  on  due 
notice,  Moriarty  should  be  found  guilty  by  the  board  of  com- 
missioners of  a  violation  of  the  specificatione  and  conditions* 
the  city  should  be  entitled  for  each  violation  to  $50  as  liqui- 
dated damages.  It  was  further  agreed  that  if  the  work 
was  not  performed  satisfactorily  to  the  board  of  commission- 
ers, they  might  by  resolution  terminate  the  agreement  by 
mailing  a  certified  copy  of  the  resolution  to  the  last  post- 
office  address  of  Moriarty,  and  that  he  and  his  surety  should 
then  be  compelled  to  pay  whatever  the  city  should  be  com- 
pelled to  lay  out  to  finish  the  work  for  the  unexpired  period 
of  the  agreement  and  make  good  any  damages  the  city  should 
suffer  by  reason  of  the  breach.  This  further  provision  omits 
any  requirement  of  notice  to  Moriarty  such  as  is  contained 
in  the  clause  above  set  forth.  In  March  and  April,  1916, 
Moriarty  pleaded  guilty  to  two  separate  charges  of  violation 
of  the  contract,  the  last  of  which  was  on  April  15th,  and  was 
fined  $50  for  each  violation.  On  May  9th,  a  resolution  was 
adopted  setting  forth  that  the  work  was  not  being  performed 
satisfactorily  to  the  board  and  the  contract  was  terminated 
from  and  after  May  11th.  Moriarty's  counsel  were  present 
and  suggested  that  if  the  city  terminated  the  contract,  the 
bonding  company  be  given  a  chance  to  take  over  the  contract, 
but  no  action  was  taken  on  this  request.  It  is  not  questioned 
that  Moriarty  had  such  notice  of  this  resolution  as  the  con- 
tract required.    On  May  10th,  a  contract  was  made  with  the 
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Maloney  Contracting  Company  for  removal  of  garbage,  ashes 
and  house  refuse  for  a  period  beginning  May  12th,  1916,  for 
$70  per  working  day.  This  contract  was  terminable  on  five 
days'  notice.  On  June  3d  the  present  writ  was  allowed  re- 
moving for  review  by  this  court  the  proceedings  at  the  meet- 
ing of  May  9th. 

Before  Justices  Swayze,  Minturn  and  Kalisch. 

For  the  prosecutor,  George  W.  Anderson  and  Franh  E, 
Bradner, 

For  the  defendants,  Arthur  B.  Seymour. 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  We  think  the  resolution  is  not  such  as  is 
contemplated  by  section  6  of  the  Commission  Government 
act.  Pamph.  L,  1912,  p.  649.  So  far  as  the '  resolution 
merely  terminates  Moriarty's  contract,  it  is  not  even  within 
the  words  of  section  6;  so  far  as  it  authorizes  the  making 
of  a  contract,  the  act  is  intended  only  to  reach  original  con- 
tracts and  not  to  include  "merely  subsidiary  contracts  that 
are  already  provided  for  by  the  terms  of  contracts  duly  made. 
In  the  present  case,  the  original  contract  with  Moriarty,  the 
validity  of  which  is  aiot  questioned,  provided  that  he  and  his 
surety  should  be  compelled  to  pay  whatever  the  city  was  com- 
pelled to  lay  out  to  finish  the  work.  The  subcofntract  neces- 
sary for  that  purpose  was  impliedly  authorized  by  the  duly 
adopted  principal  contract  with  Moriarty.  We  think  nothing 
more  was  necessary.  If  we  were  wrong  in  this,  the  prosecutor 
would  not  be  entitled  to  relief,  since  on  the  prosecutor's  view 
the  resolution  cannot  be  held  to  have  been  finally  adopted, 
and  would  be  merely  the  form  in  which  it  was  proposed  to 
be  finally  adopted.  The  statute  evidently  contemplates  two 
proceedings — first,  the  completion  of  the  form  in  which  the 
ordinance  or  resolution  must  be  finally  passed;  second,  the 
final  passage  or  adoption  at  least  two  weeks  thereafter.  It 
is  only  on  this  supposition  that  the  word  "final"  in  the  act  can 
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be  given  a  sensible  meaning.  The  reason  underlying  the  act 
seems  obvious.  The  provision  was  meant  to  insure  against 
haste  or  trickery  in  municipal  legislation.  To  that  end,  the 
public  were  to  have  two  weeks  to  examine  the  proposed  reso- 
lution or  ordinamce,  and  it  was  not  subject  to  amendment. 
Since  the  present  resolution  was  not  finally  passed  within  the 
meaning  of  the  statute,  the  prosecutor  could  not  be  injured, 
even  on  his  own  view.  He  would  have  the  right  to  go  on 
doing  the  work  as  he  has  done,  and  the  city  would  be  obli- 
gated to  pay  him.  The  prosecutor  as  taxpayer  could  not  be 
injured  since  the  city  would  owe  nothing  to  the  Maloney 
company  for  work  done  before  the  resolution  was  finally 
adopted.  The  result  would  then  be  a  dismissal  of  the  writ 
as  prematurely  allowed.  But  for  the  reason  we  have  before 
stated,  we  think  the  resolution  became  effective  at  once,  and 
we  proceed  to  the  other  objections  raised  by  the  prosecutor. 

It  was  legal  to  insert  in  the  contract  the  provision  for  its 
termination.  The  argument  that  no  such  provision  is  au- 
thorized by  the  statute  is  beside  the  point.  It  may  be  extra- 
statutory,  but  that  is  very  different  from  being  illegal.  It 
would  be  intolerable  if  the  legislature  were  required  to  au- 
thorize specifically  every  provision  and  specification  of  every 
municipal  contract.  The  details  must  be  left  to  the  munici- 
pality, as  in  fact  they  always  have  been.  The  suggestion  that 
the  right  to  terminate  a  contract  opens  the  door  for  the 
evasion  of  competitive  bidding  is  without  force.  The  fact 
that  a  provision  which  is  intended  to  protect  the  rights  of 
the  city  by  securing  prompt  and  exact  performance  on  the 
part  of  the  contractor,  adds  to  the  power  of  the  mumicipality, 
is  far  from  being  against  public  policy;  it  is  quite  in  ac- 
cordance therewith.  If  in  fact  the  provision  is  perverted 
for  the  purpose  of  evading  the  requirement  of  competitive 
bidding,  the  court  can  readily  correct  the  evil  by  setting  aside 
the  fraudulent  contract.  There  is  no  suggestion  of  fraud  in 
this  case. 

It  is  hardly  necessar}^  to  deal  with  the  suggestion  that  there 
should  have  been  unanimous  action  by  the  board.     In  this 
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case  as  in  others,  the  act  of  a  majority  at  a  meeting  of  the 
board  duly  held,  is  the  act  of  the  board. 

That  the  prosecutor  was  not  entitled  to  be  heard  in  such 
a  case  is  settled  in  this  court.  Miller,  v.  Atlantic  City,  74 
N.  J,  L.  345.  The  contract  with  Moriarty  itself  makes  a  dis- 
tinction by  requiring  due  notice  to  him  when  it  is  sought  to 
impose  the  $50  for  damages  and  omitting  that  requirement  in 
the  clause  authorizing  the  termination  of  the  contract. 

That  the  city  had  not  only  its  remedy  by  exacting  the  $50 
for  liquidated  damages,  but  also  its  remedy  by  terminating 
the  contract  is  clear.  The  damages  are  for  actual  violation 
of  contract;  the  termination  is  authorized  as  a  remedy  for 
unsatisfactory  performance.  Violation  of  the  contract  may 
justify  the  board  of  commissioners  in  their  .dissatisfaction, 
but  performance  that  may  well  be  unsatisfactory  may  not 
go  so  far  as  to  amount  to  violation.  The  contract  contains 
the  two  clauses  because  each  dealt  with  a  different  situation. 

If  the  prosecutor  was  in  fact  misled  by  the  mayor,  it  was 
his  own  fault.  His  mistake,  or  the  conduct  of  the  mayor 
could  not  bind  the  board.  By  the  contract  it  was  the  board 
that  was  to  be  satisfied,  not  the  mayor  alone. 

Whether  the  prosecutor  was  under  a  legal  obligation  to 
remove  house  refuse  or  dead  animals  is  of  no  importance. 
If  an  attempt  was  made  to  impose  upon  him  greater  burdens 
than  the  contract  warranted,  his  remedy  was  to  refuse  to  do 
the  extra  work  and  stand  on  his  contract  rights. 

The  argument  that  the  contract  with  the  Maloney  Con- 
tracting Company  should  have  been  let  only  after  competitive 
bidding  camiot  prevail.  That  contract  was  only  a  means  of 
carrying  out  the  provisions  of  the  original  contract  with 
Moriarty — a  subcontract.  The  case  is  quite  like  Camden  v. 
Wo^rd,  67  N,  J.  L.  558.  Nor  is  there  any  proof  that  the 
appropriations  will  be  exceeded  by  carrying  out  the  contract 
with  the  Maloney  company.  If  in  fact  the  cost  will  exceed 
the  amount  to  be  recovered  of  Moriarty  and  his  surety,  we 
must  assume  that  the  board  will  take  measures  to  meet  the 
diflBculty,  either  by  terminating  the  contract  under  the  five- 
day  clause  contained  therein,  or  by  obtaining,  if  practicable. 
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increased  appropriations.  We  cannot  assume  that  they  will 
incur  expense  in  excess  of  the  appropriations. 

We  find  nothing  arbitrary  or  unreasonable  in  the  action 
of  the  board.  The  fact  that  Moriarty  had  twice  within  six 
weeks  pleaded  guilty  to  violations  of  contract,  was  sufficient 
to  Justify  the  board  in  finding  that  his  work  was  not  satis- 
factorily performed. 

The  writ  must  be  dismissed,  with  costs. 


DANIEL  W.   MYERS  v.  ADOLPH   FOLKMAN  AND  OTHERS. 

Argued  June  8,  1916— Decided  November  10,  1916. 

One  claiming  title  to  land  by  adverse  possession  must,  in  an  action  of 
ejectment,  show  that  the  possession  continued  for  twenty  years 
and  that  it  was,  in  fact,  adverse,  that  is,  with  the  intention  to 
claim  the  fee,  indicated  by  some  act  on  his  part  which  would 
convert  mere  occupation  of  the  land  into  adverse  possession. 


On  defendant's  rule  for  new  trial. 

Before  Justices  Swayze,  Minturn  and  Kalisch. 

For  the  plaintiflp,  Bourgeois  &  Coulomb, 

For  the  defendants,  John  W,  Wescott  and  TJlyssts  0,  Siyron. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  is  an  action  of  ejectment  The  record 
title  is  in  the  defendants.  The  plaintiff  claims  only  by  ad- 
verse possession.  There  are  two  insuperable  diflBculties  in 
the  way  of  his  recovery — first,  he  has  failed  to  show  pos- 
session for  the  requisite  time;  second,  his  possession  did  not 
on  his  own  uncontradicted  proof  become  adverse  until  1906. 
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(1)  He  does  not  pretend  that  he  was  personally  in  pos- 
session for  twenty  years.  He  relies  upon  the  possession  of 
his  predecessors  in  title.  To  make  out  his  case,  he  is  obliged 
to  claim  the  benefit  of  the  possession  of  John  D.  Doyle, 
even  against  Doyle's  own  title.  To  accomplish  this,  the  plaint- 
iff sets  up  a  lease  to  John  D.  Doyle  made  by  Charles  R.  Myers, 
a  predecessor  in  title  of  the  plaintiff,  at  a  time  when  David 
Doyle,  John  D.'s  father,  was  alive  and  had  title  to  the  land. 
The  plaintiff's  argument  is  that  John  D.  Doyle  as  tenant 
was  estopped  to  deny  the  title  of  Charles  R.  Myers,  and 
therefore  John  D.'s  possession  was  the  possession  of  Myers, 
and  can  be  tacked  to  the  possession  of  other  predecessors  in 
title  to  the  plaintiff  and  thus  enure  to  his  benefit.  The  extent 
of  this  estoppel  depends  on  the  terms  of  the  lease.  It  is  not 
produced,  but  its  terms, are  made  clear  by  the  testimony  of 
Charles  R.  Myers.  He  says  it  was  for  the  same  property  as 
was  described  in  a  subsequent  lease  of  1898  to  Doyle's  sister, 
Mrs.  Henry,  which  was  produced ;  that  the  lease,  which  'had 
not  yet  expired,  was  "virtually  turned  over'''  to  Mrs.  Henry; 
that  "practically  we  rented  the  same  property  that  John  D. 
Doyle  had  rented ;"  that  he  ^^eased  the  same  property  to  John 
D.  Doyle  that  he  bought  from  Leedom;"  that  the  "leases 
evidently  was  taken  from  the  deed  for  the  property  itself,  not 
the  buildings,  but  it  just  went  by  the  deed."  Myers  did  not 
know  at  the  time  of  the  leases,  he  says,  that  the  buildings 
covered  more  land  than  the  deed  to  him  from  Leedom  called 
for;  the  first  he  knew  the  deed  conveyed  more  than  the  fifty 
feet  it  purported  to  convey  was  in  1911  or  1912.  The  lease 
to  Henry  described  the  premises  as  "all  that  tract  of  land 
now  occupied  by  party  of  the  second  part,  being  fifty  feet 
fronting  on  the  boardwalk,  three  hundred  feet  deep  and  in- 
cluding same  (sic)  the  use  of  a  seventeen-foot  alley,  rear  of 
ML«?souri  avenue."  The  dimensions,  fifty  by  three  hundred, 
do  not  include  the  land  in  dispute.  We  think  the  estoppel 
of  the  tenant  to  deny  the  landlord's  title  must  be  limited  to 
the  tract  particularly  described.  No  doubt  both  parties  meant 
that  the  description  should  define  as  well  as  describe  the  de- 
mised premises. 
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(2)  The  second  difficulty  in  the  plaintiflE's  case  is  his  fail- 
ure to  show  adverse  possession  prior  to  1906.  He  has  con- 
tented himself  with  showing  peaceful  possession.  He  seems 
to  think  that  a  failure  of  the  rightful  owner  to  make  claim 
is  the  same  as  a  claim  of  adverse  right  made  by  him  and  his 
predecessors  in  title.  It  is,  however,  well  settled  that  mere 
possession  without  claim  of  right  or  intent  to  disseize  the 
real  owner  is  not  enough  to  constitute  adverse  possession.  As 
Chief  Justice  Beasley  says  in  Leport  v.  Todd,  32  N.  J.  L.  124, 
131  :*  "It  is  the  existence  of^an  intention  to  claim  the-lee,  and 
the  doing  of  some  act  indicative  of  such  intention,  which  con- 
vert the  occupation  of  land  into  an  adverse  possession;  and 
this  is  the  doctrine  on  which  the  decision  of  every  case  pro- 
ceeds." So  well  settled  is  the  doctrine  that  Justice  Depue 
speaking  for  the  Court  of  Errors  and  Appeals  in  FoulJce  v. 
Bond,  41  Id.  527,  repeatedly  takes  it  for  granted.  Thus  he 
says :  'We  have  seen  that  entry  under  color  of  title  confers  an 
advantage  in  that  it  operates,  under  some  circumstances,  as  a 
disseizin,  and  determines  the  qiw  animo  with  which  the  entry 
was  made.  Having  color  of  title  is  also  advantageous  to  the 
disseisor  in  giving  character  to  his  possession  after  entry 
made."  So  he  speaks  of  an-  ''intention  to  assert  ownership"  as 
evidence  of  adverse  possession  and  of  the  necessity  that  the 
nature  of  the  possession  should  be  such  that  the  real  owner 
must  be  presumed  to  know  that  there  was  a  possession  adverse 
to  his  title,  under  which  it  was  intended  to  make  title  against 
him. 

It  is  hardly  necessary  to  refer  to  cases  in  other  jurisdictions 
where  the  question  has  been  expressly  ruled  upon.  It  may, 
however,  be  well  to  refer  to  a  few.  In  a  recent  English  case 
{Littledale  v.  Liverpool  College  (1900),  1  Ch,  19,  23),  Master 
of  the  Rolls  Lindley  said  that  possession  by  the  plaintiffs 
involved  an  animus  pomdendi;  i,  e.,  occupation  with  the  in- 
tention of  excluding  the  owner  as  well  as  other  people.  Sir 
F.  H.  Jeune  and  Lord  Justice  Homer  agreed  with  what  the 
master  of  the  rolls  said  as  to  the  animus  possidendi. 

The  United  States  Supreme  Court  in  Harvey  v.  Tyler,  2 
Wall.  328  (at  p.  349),  approved  of  an  instruction  to  the  jury 
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that  if  plaintiflPs  title  was  found  to  be  the  paramount  title, 
and  any  of  the  defejidants  entered  upon  and  took  possession 
of  the  land,  without  title  or  claim,  or  color  of  title,  that  such 
occupancy  was  not  adverse  to  the  title  of  plaintiffs  but  sub- 
servient thereto. 

The  Supreme  Judicial  Court  of  Maine,  in  Prehle  v.  Maine 
Central  Railroad  Co,,  27  Atl  Rep.  149^  said:  "That  rule  is 
that  one  who  by  mistake  occupies  for  tweinty  years  or  more, 
land  not  covered  by  his  deed,  with  no  intention  to  claim  title 
beyond  his  actual  boundary,  whatever  that  may  be,  does  not 
thereby  acquire  title  by  adverse  possession  to  land  beyond 
the  true  line.'*' 

In  Robinson  v.  Kime,  70  N,  F.  147  (at  p,  152),  the  Court 
of  Appeals  said:  "To  constitute  an  adverse  possession  from 
which  a  grant  will  be  presumed,  it  must  have  been  under  a 
claim  of  title  exclusive  of  any  other  right,  and  it  must  liave 
been  definite,  exclusive  and  notorious,  and  for  a  period  of 
twenty  years  unimterruptedly." 

Further  citation  of  authority  is  useless.  We  think  in  the 
present  case  that  Charles  R.  Myers'  own  testimony,  the  deed 
from  Leedom,  the  leases  to  Doyle  and  Henry  and  Myers^  own 
ignorance  until  1911  or  1912,  that  the  bathhouses  were  on 
Doyle's  land,  make  it  clear  that  there  was  a  mere  mistake  in 
the  location  of  the  boundary  line,  and  no  intent  to  claim  title 
to  Doyle^s  property.  The  case  differs  from  Davock  v.  Nealon, 
58  N.  J.  L,  21,  in  that  Charles  R.  Myers  disclaims  any  intent 
to  claim  what  did  not  belong  to  him  and  apparently  never 
asserted  a  right  to  land  outside  the  bounds  of  his  title  until 
1906,  when  in  the  deed  to  Moore  after  the  description  by 
metes  and  bounds,  he  added,  "and  also  all  the  right,  title, 
property,  possession  and  estate  of  the  said  party  of  the  first 
part,  in  and  to  amy  and  all  lands  in  the  possession  and  oc- 
cupancy of  the  said  party  of  the  first  part,  and  included 
within  the  building  and  fences  enclosing  and  including  the 
game.^'    Then  for  the  first  time  the  possession  became  adverse. 

There  should  have  been  a  nonsuit  because  the  plaintiff 
failed  to  prove  adverse  possession  for  twenty  years,  and  the 
rule  must  be  made  absolute. 
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NEWARK    HOMEBUILDERS    COMPANY    v.    TOWNSHIP    OF 
BERNARDS. 

Submitted  July  6,  1916— Decided  November  9,  1016. 

Under  sections  40-42  of  "An  act  concerning  townships"  (Comp,  Stat., 
pp,  5591,  5592),  providing  for  the  method  of  assessing  the 
cost  of  sidewalk  improvement,  an  abutting  owner  can  only  be 
assessed  with  such  part  of  the  incidental  expense  of  the  work 
as  bears  the  same  ratio  to  the  total  incidental  expense  as  the 
cost  of  labor  and  materials  mentioned  in  the  second  subdivision 
bears  to  the  whole  cost  of  material 'and  labor  mentioned  in  sec- 
tion 40.  Assessments  for  substantial  grading,  extra  driveways 
for  owners  other  than  the  one  assessed,  and  for  laying  gutters, 
cannot  be  sustained  under  the  section  named. 


On  certiorari  of  sidewalk  assessment. 

Before  Justices  Swayze,  Minturn  and  Kalisch. 

For  the  prosecutor,  Arthur  A.  Palmer, 

For  the  township,  Harrison  P.  Lindahury. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  assessment  is  made  under  the  authority 
of  section  42  of  the  act  concerning  townships.  That  author- 
izes the  assessment  of  the  cost  of  the  materials,  iineidental 
grading,  curbing,  recurbing,  paving,  relaying,  repairing  and 
finishing  of  all  sidewalks  fronting  on  or  bordering  upon  the 
lands  so  improved  and  described  in  subdivision  2  of  sec- 
tion 40,  plus  a  proportionate  part  of  the  incidental  expenses 
mentioned  and  described  in  section  41.  Upon  referring  to 
section  40  it  appears  that  subdivision  2  relates  only  to  the 
materials,  incidental  grading  and  the  curbing,  recurbing, 
paving,  relaying,  repaving  and  finishing  of  the  sidewalks  in 
front  of  or  bordering  upon  the  land  so  to  be  improved.  These 
items  are  set  over  against  the  items  mentioned  in  subdivision 
1,  which  are  the  substantial  grading  necessary  to  raise  or 
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reduce  the  ground  on  which  the  sidewalks,  gutters  and 
crosswalks  are  to  be  constructed  to  the  grade  established 
therefor,  the  incidental  grading  and  the  laying  of  the  cross- 
walks, the  incidental  grading  and  curbing  of  those  portions 
of  sidewalks  that  lie  in  the  angles  at  the  intersection  of  streets. 
Those  parts  of  the  sidewalk  improvement  described  in  sub- 
division 2  are  sharply  distinguished  from  those  described  in 
subdivision  1,  and  when  it  comes  to  the  incidental  expenses 
of  the  work,  the  township  is  authorized  only  to  assess  such 
part  of  those  expenses  as  bear  the  same  r^tio  to  the  total  in- 
cidental expenses  as  the  cost  of  materials  and  labor  mentioned 
in  the  second  subdivision  bear  to  the  whole  cost  of  material 
and  labor  mentioned  in  section  40.  The  reason  for  this  sharp , 
distinction  is  made  plain  by  the  fact  that  section  42  author- 
izes an  assessment  on  the  abutting  property  in  proportion  to 
the  lineal  feet  of  frontage.  Evidently  the  legislature  had  in 
mind  the  private  rights  in  the  sidewalk  as  a  justification  for 
assessing  the  whole  cost  of  the  sidewalk  so  far,  and  so  far 
only,  as  private  property  abutted  thereon. 

The  present  assessment  was  not  made  in  accordance  with 
the  statute.  The  property  has  been  assessed  for  substantial 
as  well  as  for  incidental  grading ;  for  extra  ten-inch  concrete 
sidewalks,  for  driveways,  to  the  benefit  of  certain  properties 
only,  although  the  cost  has  been  apportioned  among  the  total 
frontage,  and  for  gutters.  The  first  two  items  are  clearly 
not  authorized.  We  have  reached  the  same  result  as  to  gutters 
in  view  of  the  evident  intent  of  the  statute  and  the  fact  that 
gntters  are  mentioned  in  subdivision  1  and  not  in  subdivision 
2.  An  error  of  forty-three  feet  in  measuring  the  prosecutor's 
frontage  is  conceded  in  defendant's  brief.  We  think  the  prose- 
cutor has  also  established  an  additional  error  of  twenty  feet 
due  to  the  failure  to  allow  the  width  of  a  street  that  has  been 
dedicated  to  the  public.  The  assessment  must  be  set  aside, 
with  costs,  as  to  all  prosecutors  who  have  joined  in  the  suit. 

If  counsel  can  agree  upon  the  figures,  a  new  assessment 
will  be  made  by  the  court.  If  they  cannot  agree,  we  will 
appoint  commissioners  to  ascertain  the  proper  amount  and 
make  the  assessment. 
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SECURITY  TRUST  COMPANY,  EXECUTOR  OF  LEONARD 
MORSE,  V.  EDWARD  I.  EDWARDS,  COMPTROLLER. 

Submitted  July  6,  1916—Decided  November  9,  1916. 

Stocks  in  New  Jersey  corporations,  pledged  by  a  non-resident  during 
his  lifetime  as  collateral  security  for  a  note,  are  not  subject  to 
the  transfer  tax  at  his  death  under  the  act  of  1914  {Pamph.  L,, 
p.  267),  imposing  a  tax  on  such  shares  when  transferred  by  will 
or  intestate  laws,  since  the  rights  of  the  unpaid  pledgee  in  the 
stocks  did  not  permit  of  a  transfer  of  the  stocks  by  the  will  of 
the  deceased  pledgor. 


On  certiorari  of  inheritance  tax. 

Before  Justices  Swayze,  Mikturn  and  Kalisch. 

For  the  prosecutor,  Ralph  E.  Lum  (Joseph  F,  McCloy,  of 
the  New  York  bar)  on  the  brief. 

For  the  defendant,  Herbert  Boggs,  assistant  attorney- 
general. 

The  opinion  of  tihe  couri;  was  delivered  by 

SwAYZE,  J.  Leonard  Morse,  a  resident  of  Hartford,  Con* 
necticut,  in  his  lifetime  pledged  certain  stocks  of  New  Jer- 
sey corporations  and  other  collateral  with  the  Phoenix  Na- 
tional Bank  of  Hartford  as  security  for  a  note  and  died 
testate,  no  part  of  the  note  having  been  paid.  The  question  pre- 
sented by  this  case  is  whether  the  New  Jersey  stocks  so  pledged 
are  subject  to  the  transfer  tax  under  the  act  of  1914.  Pamph, 
L:,  p,  267.  That  act,  so  far  as  material  to  this  case,  imposes 
the  tax  when  the  transfer  is  by  will  or  intestate  law  of  shares 
of  stock  of  corporations  of  this  state.  The  question  therefore 
narrows  to  whether  the  testator's  will  transferred  these  stocks. 
He  did  not  own  the  stocks;  at  most  he  had  an  interest 
therein,  which  was  subject  to  the  rights  of  the  pledgee,  and 
the  pledgee  could  not  be  deprived  of  its  property  right  to 
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transfer  the  shares  to  a  purchaser  and  apply  the  proceeds  to 
the  debt.  There  might  or  might  not  be  a  valuable  equity,  but 
all  that  could  be  transferred  by  testator's  will  was  the  right 
to  redeem,  or  if  the  stocks  had  been  transferred  by  the 
pledgee,  the  right  to  an  accounting  and  the  payment  of  the 
balance,  if  any,  after  satisfaction  of  the  debt.  There  could  be 
no  transfer  of  stock  within  the  meaning  of  the  statute  until 
and  unless  the  debt  was  paid.  The  pledgee  might  sell  and 
transfer  the  New  Jersey  stocks  and  apply  the  proceeds  to  pay- 
ment of  the  debt  and  leave  no  equity  therein,  since  their  value 
was  less  than  the  debt;  in  that  event,  the  transfer  of  the 
stocks  would  be  by  virtue  of  the  power  of  attorney  given  by 
the  testator  in  his  lifetime  and  not  by  his  will  or  by  intestate 
law  as  required  by  the  statute.  The  question  has  been  de- 
cided in  the  same  way  by  the  courts  of  New  York.  Wa  can- 
not add  to  the  reasoning  of  Surrogate  Fowler.  Estate  of 
Ames,  141  N,  Y.  Supp,  793. 

We  are  not  called  upon  by  the  facts  of  this  case  to  express 
an  opinion  on  the  question  that  would  be  presetfited  if  the 
debt  was  satisfied  out  of  other  collateral  and  the  New  Jersey 
stocks  or  some'  of  them  still  remained  in  the  hands  of  the 
pledgee.    The  tax  must  be  set  aside. 


JOHN  D.  SMITH  AND  OTHERS  v.  THE  TRUSTEES  OF  THE 
BETHEL  AFRICAN  METHODIST  EPISCOPAL  CHURCH 
OF  JERSEY  CITY,  A  CORPORATION. 

Argued  October  21,  191G— Decided  October  27,  1916. 

A  writ  of  mandamua  wiU  not  issue  to  compel  trustees  de  facto  of  a 
corporation  to  call  an  election  for  trustees  where  the  title  de  jure 
of  the  trustees  de  facto  is  disputed.  Quo  warranto  is  the  proper 
proceeding  in  such  a  case. 


On  application  for  mandamus. 
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Before  Justice  Swatze. 

For  the  relators,  Robert  S.  Hartgrove. 

For  the  defendants,  Eugene  R.  Hayne. 

The  opinion  of  the  court  was  delivered  by  ^ 

SwAYZE,  J.  The  trustees  of  the  Bethel  African  Methodist 
Episcopal  Church  of  Jersey  City  is  a  corporation  under  the 
act  to  incorporate  associations  not  for  pecuniary  profit.  No 
by-laws  were  ever  adopted,  but  it  seems  to  have  been  the 
custom  to  elect  trustees  on  tiie  3  let  day  of  August  in  each 
year.  At  any  rate  it  is  proved  and  undisputed  that  such  an 
election  was  held  August  31st,  1915,  and  there  is  no  sug- 
gestion that  that  election  was  invalid.  By  the  statute  these 
trustees  held  office,  in  the  absence  of  any  by-laws  to  the  con- 
trary, for  one  year  and  until  their  successors  should  be  elected. 
Dissensions  arose  and  the  faction  represented  by  the  relators 
gave  notice  of  a  meeting  on  July  27th  for  the  purpose  of 
amending  the  certificate  of  incorporation,  so  as  to  chj^nge  the 
name  and  the  number  of  trustees.  The  faction  supporting  the 
pastor  gave  notice  of  a  meeting  on  that  day  for  the  election 
of  trustees  to  serve  for  one  year  from  that  date.  Which  notice 
was  given  first  is  not  proved,  nor  do  I  think  it  material.  A 
notice  was  also  given  by  the  relator's  faction  for  a  meeting 
to  elect  trustees  on  August  31st.  Trustees  were  elected  at 
the  meeting  of  July  27th,  and  are  made  defendants  to  the 
pret^ent  application.  Whether  an  election  was  held  on  August 
3l8t  does  not  definitely  appear,  but  I  assume  none  was  held 
since  the  relators  now  apply  for  a  mandamus  to  compel  the 
liolding  of  an  election  for  trustees.  The  relators  seek  a  writ 
of  mandamus  to  compel  the  individual  defendants  as  trustees 
de  facto  to  call  an  election. 

It  is  clear  that  the  real  question  involved  is  the  title  of 
the  individual  defendants  to  the  oflBce  of  trustees.  It  is  not 
denied  that  ordinarily  the  title  to  office  in  a  private  corpora- 
tion must  be  tested  by  quo  warranto.  The  relators  urge  that 
this  case  involves  only  a  question  of  law  and  is  so  clear  that 
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a  mandamus  should  issue  under  the  rule  of  Leeds  v.  Atlantic 
City,  52  N.  J.  L,  332.  The  question  as  is  shown  by  Mr.  Jus- 
tice Garrison's  review  of  the  authorities  is  often  a  nice  one. 
What  determines  me  to  deny  a  mmidamus  in  this  case  is — 
first,  the  fact  that  the  relators  themselves  ask  that  the  writ  go 
against  the  trustees  elected  on  July  27th.  Unless  there  was 
a  real  election,  illegal  though  it  may  have  been,  the  de  facto 
trustees,  the  present  defendants,  would  be  without  power  even 
to  give  notice  for  an  election.  Second,  the  legality  of  the  elec- 
tion may  depend  upon  the  way  in  which  it  was  conducted  and 
whether  the  book  of  discipline  of  the  church  had  in  effect 
been  adopted  in  lieu  of  by-laws — a  question  of  fact  proper  for 
a  jury.  The  relators  are  not,  however,  estopped  to  deny  the 
validity  of  the  election.  They  have  sought  in  an  orderly  way 
to  test  the  question  by  recognizing  the  defendants  as  being 
de  facto  trustees  whose  de  jure  title  is  disputed.  This  they 
may  dispute.  I  think  a  writ  in  the  nature  of  a  quo  warranto 
should  issue  since  it  seems  probable  that  the  election  was  not 
held  on  the  proper  day  and  was  conducted  in  accordance  with 
the  book  of  discipline  instead  of  the  law  of  the  state.  Let 
such  a  writ  issue. 


FRED     VEADER,     EXECUTOR,     APPELLANT,     v.     SAMUEL 
VEADER,  JIESPONDENT. 

Submitted  March  16,  1916— Decided  November  9,  1916. 

In  a  suit  to  recover  the  proceeds  of  certain  pension  checks,  endorsed 
by  deceased  during  his  lifetime  to  defendant,  evidence  to  prove 
a  verbal  statement  made  by  the  deceased,  not  in  the  presence  of 
the  defendant  and  not  contemporaneous  with  the  giving  of  any 
check,  where  the  object  of  such  testimony  was  to  show,  by  de- 
ceased's declaration,  that  the  checks  had  not  been  endorsed  to 
the  defendant  as  a  gift,  is  inadmissible. 


On  appeal  from  the  Morris  Circuit. 
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Before  Gummebe,  Chief  Justice,  and  Justices  Swayze 
and  Bergen. 

For  the  appellants,  Elmer  TF.  Romine. 

For  the  respondent,  King  &  Vogt, 

The  opinion  of  the  court  was  delivered  by 

Swayze,  J.  This  suit  is  to  recover  the  proceeds  of  certain 
pension  checks  which  were  endorsed  by  the  pensioner,  de- 
fendant's father,  to  the  defendant.  The  endorsement  of  the 
checks  and  the  receipt  of  the  money  by  the  defendant  are  ad- 
mitted. The  executor's  claim  is  that  the  defendant  was  to 
collect  and  hold  the  money  for  his  father.  The  jury  found 
to  the  contrary,  and  the  only  question  before  us  is  the  ad- 
missibility of  evidence.  The  checks  were  delivered  on  the 
various  quarter  days,  from  May,  1911,  to  Ifovember,  1913. 
The  plaintiff  sought  to  prove  a  verbal  statement  by  the  father 
in  February,  1912,  not  in  the  presence  of  the  defendant  and 
not  contemporaneous  with  the  giving  of  any .  check,  with 
reference  to  the  checks  and  the  pension  money.  Confessedly, 
the  object  was  to  show  by  the  father's  declaration  that  the 
checks  had  not  been  endorsed  to  the  defendant  as  a  gift,  and 
that  the  father,  the  plaintiff's  testator,  still  retained  the  bene- 
ficial interest  therein.  The  evidence  was  excluded  and  the 
question  now  is,  was  it  admissible?  The  case  differs  from 
cases  where  there  is  a  dispute  as  to  whether  the  acts  were  per- 
formed— for  example,  whether  a  decedent  was  in  a  certain 
place  {Hunter  v.  State,  40  N.  J.  L.  495),  or  whether  a  will 
was  made  (State  v.  Ready,  78  Id.  599),  and  from  cases  where 
the  declaration  is  not  self-serving.  We  are  referred  to  Speer 
V.  Speer,  14  N,  J.  Eq.  240.  The  question  in  that  case  was 
whether  declarations  of  a  grantor  subsequent  to  a  conveyance 
were  competent  evidence  to  prove  that  the  conveyance  was  by 
way  of  advancement.  Chancellor  Green  was  careful  to  say 
that  such  declarations  would  be  clearly  incompetent  to  in- 
validate the  title  of  the  grantee.  That  is,  in  part,  the  very 
object  with  which  they  are  here  offered.    As  to  past  acts  the 
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effort  was  to  characterize  them  in  such  a  way  as  to  invalidate 
the  son's  title  to  the  checks,  by  subsequent  declarations  of  the 
endorser  as  to  what  he  had  meant  at  the  time — declarations 
favorable  to  the  declarant's  own  pecuniary  interest.  As  to  the 
past  the  declarations  were  clearly  inadmissible.  It  is  so,  also, 
as  to  the  future.  It  is  well  established  that  declarations, 
contemporaneous  with  the  act,  necessary  to  characterize  what 
would  otherwise  be  ambiguous  or  uncertain,  are  admissible. 
They  are  admissible,  because  without  the  declaration  the  legal 
effect  of  the  act  would  be  uncertain.  For  example,  in  the 
presait  case,  the  endorsement  of  the  checks  might  have  been 
me^t  as  a  gift  to  the  son  or  a  mere  delivery  to  him  as  the 
father's  agent.  Whether  it  was  or  was  not  a  gift  depended  on 
the  intent  of  the  father  at  the  time  of  the  endorsement,  and 
his  intent  would  be  best  evidenced  by  his  language  at  the 
time.  But  a  declaration  of  his  intent  in  the  future  would  be 
of  no  evidential  value.  A  declaration  that  he  would  never  en- 
dorse another  check  to  the  son  might  be  admissible  if  the 
question  at  issue  were  the  fact  of  the  endorsements;  but 
when  that  fact  is  conceded,  and  the  only  issue  is  as  to  the 
intent  with  which  the  endorsement  was  made,  it  is  only  the 
intent  at  the  time  that  is  of  consequence.  Until  that  time, 
the  right  of  the  endorser  to  change  his  mind  could  not  be 
tranmieled  by  his  prior  declaration.  The  cases  in  our  re- 
ports affirming  the  admissibility  of  such  declarations  are 
careful  to  limit  the  admissibility  to  declarations  that  are  con- 
temporaneous with  and  give  character  to  the  transfer.  Luse 
V.  Jones,  39  N.  J.  L.  707,  is  the  leading  case. 

We  find  no  error  and  the  judgment  is  affirmed. 

Vol.  lxxxix.  26 
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JOSEPH  WEST  AND  OTHERS  v.  THE  CITY  OF  ASBURY 
PARK  AND  OTHERS. 

Submitted  July  6,  1916— Decided  November  21,  1916. 

Chapter  136  of  the  session  laws  of  1916  (Pamph.  L.,  p.  283),  regu- 
lating the  operation  of  auto  buses,  or  jitneys,  in  cities  of  this 
state,  which  requires  as  a  prerequisite  to  municipal  consent  to 
such  operation  the  filing  of  a  bond  by  the  owners  of  such  vehicles 
against  bodily  injury  or  death  as  a  result  of  an  accident  occa- 
sioned by  the  operation  of  such  vehicles  in  the  public  streets, 
and  tjie  imposition  of  a  tax  on  gross  receipts  of  ^ve  per  cent., 
does  not  violate  the  fourteenth  amendment  to  the  federal  consti- 
tution requiring  equal  protection  of  the  laws. 


On  certiorari. 

Before  Justices  Swayze,  Minturn  and  ELalisch. 

For  the  prosecutors,  Ch<irles  F,  Dittmar. 

For  the  defendants,  Durand,  Ivins  &  Carton, 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  The  power  of  the  legislature  to  authorize  mu- 
nicipal corporations  to  regulate  the  use  of  the  streets  by 
vehicles,  even  to  the  extent  of  excluding  vehicular  traffic,  is 
established.  Barnes  v,  Essex  County  Park  Commission,  86 
iV.  J.  L.  111.  The  power  to  regulate  the  use  by  automobiles 
and  motor  vehicles  is  also  settled.  Unwen  v.  State,  73  Id. 
529;  c^ned,  75  Id.  500;  Cleary  v.  Johnston,  79  Id.  49; 
Kam  V.  State,  81  Id.  591;  Hendrick  v.  Maryland,  235  V.  S. 
610. 

The  only  questions  open  in  the  case  are — first,  whether  the 
city  has  been  authorized  by  the  legislature  to  regulate  the  use 
by  auto  buses,  commonly  called  jitneys,  in  the  manner  pre- 
scribed by  tlie  ordinance  now  in  question;  second,  wliether 
the  attempted  regulation  is  so  discriminatory  as  to  deprive 
the  owners  of  the  equal  protection  of  the  laws. 
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The  power  of  the  city  is  to  be  found  in  its  charter  (Pampli. 
L,  1897,  p,  46;  Comp.  Stat.,  p.  1297)  and  in  the  act  of  1916 
{Pampli,  L.,  p.  283).  The  charter  authorizes  the  council  to 
regulate,  clean  and  keep  in  repair  tlie  streets  and  highways 
(section  18,  par.  7),  to  regulate  the  speed  and  running  of 
motor,  electric  or  other  cars  through  the  city  (par.  11),  and 
to  license  and  regulate  all  carriages  and  vehicles  used  for  the 
transportation  of  passengers  and  goods  and  chattels  of  any 
kind,  and  the  owners  and  drivers  of  vehicles  and  means  of 
transportation,  and  to  impose  license  fees  for  revenue  (par. 
26),  and  to  make  and  establish  such  other  ordinances  as  they 
may  deem  necessary  to  carry  into  effect  the  powers  and  duties 
conferred  on  them  and  as  they  may  deem  proper  for  the  good 
government,  order,  protection  of  persons  and  property,  preser- 
vation of  the  public  health  and  prosperity  of  the  city.  Comp, 
Stat„p,  1305,  pZ.  2158. 

The  act  of  1916  requires  the  owner  of  an  auto  bus  to  obtain 
the  consent  of  the  board  having  control  of  public  streets  for 
the  operation  of  the  auto  bus  and  the  use  of  the  streets;  it 
enacts  that  no  such  consent  shall  become  effective  and  no 
such  operation  shall  be  permitted  until  the  owner  has  filed 
with  the  chief  fiscal  oflBcer  of  the  city  an  insurance  policy  of 
a  company  duly  licensed  to  transact  business,  in  the  sum  of 
$5,000,  insuring  against  loss  from  liability  imposed  by  law 
upon  the  owner  of  the  auta  bus  for  bodily  injury  or  death, 
as  the  result  of  accident  occurring  by  reason  of  the  ownership, 
raaintenance  or  use  of  the  auto  bus  on  the  streets.  The 
statute  also  requires  that  the  owner  shall  execute  a  power  of 
attorney  to  the  fiscal  oflBcer  of  the  city  to  acknowledge  service 
of  process.  Section  3  requires  the  payment  to  the  city  of 
five  per  cent,  of  the  gross  receipts  as  a  monthly  franchise  tax 
for  revenue  for  the  use  of  the  city. 

The  ordinance  provides  that  the  board  of  commissioners  of 
the  city  may  determine  the  reasonable  seating  capacity  of  an 
auto  bus,  the  routes,  hours  of  service  and  terminal  points, 
and  makes  it  imlawful  to  omit  to  operate  an  auto  bus  over 
the  designated  route  during  the  hours  prescribed  in  the  con- 
sent of  the  city;  'to  omit  to  display  a  sign  to  indicate  that 
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the  consent  has  been  granted ;  to  operate  an  auto  bus  without 
displaying  a  sign  showing  the  terminal  and  route,  and  the 
amount  of  fare  when  it  exceeds  five  cents;  to  operate  an 
auto  bus  with  passengers  riding  outside  the  body  of  the  bus, 
or  with  a  greater  niumber  of  passengers  than  the  auto  bus  is 
entitled  to  carry;  to  drive  rapidly  past  an  auto  bus,  trolley 
car,  or  vehicle  to  obtain  a  passenger;  to  race  with  any  other 
vehicle;  to  refuse  to  carry  passengers  unless  the  auto  bus  is 
loaded  to  its  capacity;  to  permit  an  auto  bus  to  stand  in  a 
street  outside  of  the  stand  provided,  for  a  longer  time  than 
is  necessar}'  to  take  on  or  discharge  passengers ;  to  receive  or 
discharge  passengers  except  at  the  curb,  or  the  regularly  pro- 
vided stand,  and  except  at  the  nearest  side  of  street  inter- 
sections and  on  the  right  hand  side  of  the  street;  to  place 
a  sign  on  the  windshield  or  where  it  might  obscure  the  view 
of  the  driver.  It  is  also  made  unlawful  for  the  driver  to 
collect  fares  or  to  take  on  or  discharge  passengers  while  the 
auto  bus  is  in  motion. 

We  think  all  the  provisions  we  have  recited  are  well  within 
the  express  powers  given  to  the  council  or  within  the  powers 
necessarily  inferred  from  the  general  clause.  That  like  powers 
may  be  implied  from  the  general  control  of  streets  has  long 
been  s^ettled.  We  need  refer  only  to  the  leading  case  oi  Com- 
momvealth  v.  "Stodder,  2  Ciish.  562. 

The  stress  of  the  argument  was  upon  other  points.  It  is 
urged  that  the  requirement  of  a  bond  from  the  owners  of 
auto  buses  when  it  is  not  required  from  the  owners  of  othei* 
vehicles,  and  the  imposition  of  a  tax  of  five  per  cent,  on  the 
gross  receipts,  when  no  such  tax  is  imposed  upon  others,  is 
such  an  unjust  discrimination  as  to  deprive  the  owners  of 
auto  buses  of  the  equal  protection  of  the  laws.  The  ordinance 
in  these  respects  simply  follows  the  act  of  1916,  and  if  that 
act  is  within  the  power  of  the  legislature,  this  objection  to 
the  ordinance  falls.  As  we  have  no  provision  in  our  state 
constitution  securing  in  express  terms  the  equal  protection  of 
the  laws,  the  question  thus  raised  is  a  question  arising  solely 
under  the  fourteenth  amendment  to  the  federal  constitution. 
The  rule  in  questions  of  this  kind  is  now  so  well  settled  by 
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decisions  of  the  United  States  Supreme  Court,  that  no*  ex- 
tended discussion  is  required.     That  rule  is  that  if  the  law 
deals  alike  with  all  of  a  certain  class  it  is  not  obnoxious  to 
the  charge  of  a  denial  of  equal  protection;   but  the  classifi- 
cation must  always  rest  upon  some  diflEerence  which  bears  a 
reasonable  and  just  relation  to  the  act  in  respect  to  which 
the  classification  is  proposed,  and  can  never  be  made  arbi- 
trarily and  without  any  such  basis.     Two  citations  suffice  to 
illustrate  the  line  of  cleavage  between  permissible  and  un- 
permissible  classification.    Gulf,  Colorado  and  Sante  Fe  Rail- 
y^ay  Co.  V.  Ellis,  165  U.  S.  150;  W.  W.  Cargill  Co,  v.  Minne- 
sota, 180  Id.  452.    We  must  apply  this  rule  to  the  facts  of 
the  pending  case.     The  statute  applies  only  to  auto  buses, 
which  are  defined  as  amy  automobile  or  motor  bus,  commonly 
called  jitney,  engaged  in  the  business  of  carrying  passengers 
^or  hire,  which  is  held  out,  announced  or  advertised  to  operate 
Or  run,  or  which  is  operated  or  run  over  any  streets  or  public 
Places  in  any  city,  and  indiscriminately  accepts  and  discharges 
^Uch  persons  as  may  offer  themselves  for  transportation  either 
^t  the  termini,  or  points  along  the  way  or  route  on  which  it 
-^^   used,  or  operated  or  may  be  running.     Stated  shortly,  the 
^ot   3.j>j>lies  to  motor  buses  plying  the  business  of  transporting 
^^ss^^n^ers  indiscriminately,  accepting  and  discharging  them 
^t     ^srxy^   point.     We  think  the  legislature  had  the  right  to 
^g^isla-t:e  as  to  such  a  business  by  itself  in  respect  to  the  re- 
^^-■^5^^^»^«^ent  of  a  bond,  and  a  tax  on  gross  receipts.     The 
usiirx^^g  differs  from  that  of  the  ordinary  hired  cabs  in  that 
^    '^-tter  do  not  stop  between  termini,  charge,  or  are  sup- 
'^ose-^i     "to  charge,  each  passenger  with  the  cost  of  his  trans- 
porta,t;ion,  and  henoe  may  avoid  crowded  streets,  are  under  no 
^^^^^^-"tion  to  race  for  passengers,  and  do  not  require  a  special 
'^^T>en8ive  roadway,  while  auto  buses  defined  as  they  are 


and    ^:: 

^^"^     a,ct,  charge  a  price  that  can  only  pay  the  necessary 


^■"^S"  expenses  when  many  passengers  are  carried  and  must 

^^^x-  to  succeed,  run  where  the  streets  are  crowded,  and 

^"t~U.  rally  imder  a  temptation  to  secure  as  many  passen- 

®  ^   -i^^    possible,  even  by  dangerous  racing  with  one  another, 

y   x^cason  of  size  and  power  require  a  specially  constructed 
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and  expensive  roadway.  Auto  buses  as  defined  in  tlie  act 
diflEer  on  the  other  hand  from  street  railways,  in  that  the 
latter  are  confined  to  a  certain  portion  of  the  street  where 
their  rails  are  and  cannot  by  varying  their  course  endanger 
life  or  limb  in  any  other  portion  of  the  street,  and  run  more- 
over on  a  way  fitted  specially  for  their  purpose  ^t  their  o\^ti 
expense,  while  auto  buses  may  use  any  portion  of  a  way  pro- 
vided at  public  expense.  These  dififerences  are  necessary  arid 
inherent.  Other  differences  exist  in  fact  to  the  common 
knowledge  of  all.  Street  railways  require  a  considerable, 
often  a  very  large  capital,  and  an  investment  in  fixed  plant, 
which  affords  at  least  some  security  for  the  payment  of  dam- 
ages for  bodily  injur}'  or  death  incident  to  their  operation. 
The  owner  of  an  auto  bus  need  own  nothing  else  and  in  case 
of  injury  to  others  by  reason  of  his  negligence,  may  readily 
remove  all  his  property  from  the  jurisdiction  of  the  court. 
The  danger  of  accident  arising  from  the  use  of  all  swift- 
moving  vehicles  in  crowded  streets,  the  possible  lack  of  fi- 
nancial responsibility  in  the  owner  of  an  auto  bus,  and  the 
ease  of  escaping  from  the  jurisdiction,  form  a  reasonable 
basis  for  the  requirement  of  a  bond  and  a  power  of  attorney 
to  acknowledge  service  of  process.  The  fact  that  the  owner 
of  an  auto  bus  is  conducting  a  business  in  the  public  streets 
by  picking  up  passengers  at  any  point,  and  not  merely  using 
the  streets  for  passage  from  terminus  to  terminus,  and  the 
use  of  a  specially  constructed  way  provided  at  public  expense, 
form  a  reasonable  basis  for  the  imposition  of  a  special  tax. 
This  is  as  far  as  the  court  can  go.  If  there  is  a  rational 
distinction,  as  we  think  there  is,  the  legislature  is  not  re- 
strained by  the  constitutional  limitation.  The  right  to  impose 
special  occupation  taxes  is  well  settled,  and  the  discretion  re- 
posed in  the  legislature  is  great.  We  need  cite  only  two 
cases,  selected  because  they  are  analogous  to  the  present.  In 
Savannah,  Thunderbolt  and  Isle  of  Hope  Railway  v.  Savannah, 
198  U.  S.  392,  the  court  sustained  a  special  tax  upon  a  street 
railway,  'although  none  was  imposed  upon  a  steam  railroad, 
making  an  extra  charge  for  local  deliveries  of  freight  brought 
over  its  road  from  outside  the  city.    In  Metropolitan  Street 
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Railway  Co.  v.  New  York,  199  Id,  1,  it  was  held  that  a  tax 
on  surface  'street  railroad  franchises  does  not  deprive  the  own- 
ers thereof  of  the  equal  protection  v  of  the  laws  because  sub- 
surface street  railroad  franchises  are  not  subjected  to  a  similar 
tax. 

As  we  have  said,  the  question  raised  in  this  case  is  to  be 
determined  by  the  legal  rules  established  by  the  federal  courts. 
It  is  gratifying  to  find  that  in  the  application  of  those  rules 
to  the  peculiar  circumstances  of  the  case,  our  views  coincide 
with  those  of  other  courts  where  similar  or  identical  legis- 
lation and  ordinances  have  been  brought  in  question.  As  far 
as  the  decisions  of  other  courts  have  been  brought  to  our 
attention  by  the  defendants'  brief  or  discovered  by  us,  they 
are  unanimous.    It  would  serve  no  useful  purpose  to  cite  them. 

The  writ  is  dismissed,  with  costs. 


ATLANTIC  COAST  ELECTRIC  RAILWAY  COMPANY,  PROSE- 
CUTOR, V.  BOARD  OF  PUBLIC  UTILITY  COMMISSION- 
ERS AND  BOROUGH  OF  BRADLEY  BEACH. 

Argued  June  7,  1916 — Decided  December  1,  1916. 

1.  When  a  traction  company,  organized  under  the  General  Traction 
act  of  1893  {Pamph.  L.,  p.  302;  Comp.  8iat.,  p.  5021),  obtains 
from  a  municipality  an  ordinance  granting  a  location  of  street 
railway  tracks,  and  accepts  the  same,  a  regulation  of  the  rate  of 
fares  contailied  therein,  if  lawful  and  reasonable,  constitutes  a 
contract  between  the  company  and  the  municipality  which  during 
the  life  of  the  franchise  remains  inviolable,  and  it  is  incompetent 
for  the  board  of  public  utility  commissioners  to  impose  upon 
the  company  an  additional  burden  in  violation  of  such  contract 
respecting  fares. 

2.  An  ordinance  passed  by  a  municipality  pursuant  to  the  General 
Traction  act  of  1893  (Pamph.  L.,  p,  302;  Oomp,  Stat,  p,  5021), 
granting  a  location  of  street  railway  tracks,  and  providing  therein 
respecting  the  rate  of  fare  that  "no  more  than  five  cents  shall  be 
charged  by  the  company,'*  gives  the  company,  when  accepted  by 
it,  a  contract  right  to  charge  a  five-cent  rate,  which  rate  cannot 
be  reduced  without  the  consent  of  the  company. 
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Where  an  ordinance  passed  by  a  municipality  pursuant  to  the 
General  Traction  act  of  1893  {Pamph,  L.,  p.  302;  'Comp.  Stat,, 
p.  5021),  granting  a  location  of  street  railway  tracks,  contained 
a  restriction  that  the  fare  in  a  stated  territory  shall  b^  "no  more 
than  five  cents/*  and  such  ordinance  is  accepted  by  the  company, 
such  contract  is  binding  both  upon  the  company  and  the  munici- 
pality, even  though  the  territory  covered  by  such  fare  zone  is 
partly  outside  the  corporate  limits  of  the  municipality. 


On  certiorari,  &c. 

Before  Gummeee,  Chief  Justice,  and  Justices  Tren- 
CHARD  and  Black. 

For  the  prosecutor,  Durand,  Ivins  &  Carton  and  Robert  H. 
McCarter, 

For  the  board  of  public  utility  commissioners,  L,  Edward 
Herrmann  and  Frank  II.  Sommer. 

For  the  borough  of  Bradley  Beach,  Ward  Kramer. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  The  Atlantic  Coast  Electric  Railway  Com- 
pany operates  a  trolley  line  or  street  railway  from  the  junc- 
tion of  Main  street  and  Cookman  avenue,  in  Asbury  Park, 
southerly  through  other  municipalities  and  the  borough  of 
Bradley  Beach  to  Belmar.  It  also  operates  another  branch 
from  the  northern  terminus  of  the  above-described  line,  east- 
wardly  along  Cookman  avenue,  in  Asbury  Park,  and  through 
that  city  and  beyond. 

On  February  9th,  1916,  the  board  of  public  utility  com- 
missioners, at  the  request  of  the  borough  of  Bradley  Beach, 
after  a  hearing,  ordered  *^the  Atlantic  Coast  Electric  Railway 
Company  to  give  to  all  persons  boarding  its  northbound  cars, 
in  Bradley  Beach,  who  on  payment  of  fare  of  five  cents  on 
such  cars  request  transfers  to  its  cars  operating  easterly  on 
Cookman  avenue,  Asbury  Park,  said  transfers,  the  same  to  be 
accepted  by  the  company  for  a  ride  on  Cookman  avenue  east- 
erly as  far  as  Kingsley  street,  Asbury  Park;   and    *     ♦     * 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1916.  409 

89  N.  J,L,   ,    Atlantic  Coast  E.  R.  Co.  v.  Pub.  Utility  Bd. 

to  give  to  all  persons  bocirding  its  westbotmd  cars  on  Cookman 
avenue,  who  on  payment  of  fare  of  five  cents  on  such  cars  re- 
quest transfers  to  its  cars  operating  southerly  on  its  Behnar 
line,  said  transfers,  the  same  to  be  accepted  by  the  company 
for  a  ride  on  its  Belmar  line  to  the  southerly  boundary  of 
Bradley  Beach." 

This  writ  of  certiorari,  sued  out  by  the  company,  brings 
under  review  the  validity  of  that  order. 

We  are  of  the  opinion  that  it  cannot  be  sustained. 

Among  other  reasons  urged  against  the  order  is  that  "the 
ordinances  under  wWch  the  company  is  operating  through 
Bradley  Beach,  on  the  Belmar  and  Sea  Girt  line,  provide  for 
a  five-cent  fare  to  Cooknian  avenue,  Asbury  Park,  and  exact 
from  the  company  annual  pa3rments  in  consideration  of  the 
privileges  granted,  and  are  contracts  between  the  company  and 
municipalities,  including  the  borough  of  Bradley  Beach,  and 
the  order  of  the  board  of  public  utility  commissioners  is  in 
violation  of  these  contracts  and  ill^al." 

The  company  was  organized  under  the  General  Traction 
act  of  1893  (Pampk.  L„  p.  302;  Comp.  Stat,  p.  5021),  and 
in  1897  obtained  from  the  borough  of  Bradley  Beach  its  ordi- 
nance above  referred  to.  This  ordinance  was  approved  Sep- 
tember 8th,  1897.  It  recites  the  application  of  the  company 
for  permission  to  construct,  operate  and  maintain  a  new  line 
of  street  railway  through  certain  streets  in  accordance  with 
a  designated  route,  and  grants  such  permission  "to  construct, 
operate  and  maintain  a  new  line  of' street  railway  in,  through 
and  upon  the  public  street  or  highway  in  said  borough  of 
Bradley  Beach,  commonly  known  as  the  main  public  road 
leading  from  Asbury  Park  through  the  borough  of  Bradley 
Beach  to  Belmar,  called  Main  street,  and  extending  therein 
from  the  extreme  northern  boundary  line  of  said  borough  of 
Bradley  Beach  southwardly  to  the  extreme  southern  boundary 
line  of  said  borough,  conformably  to  the  route  designated," 
&c.    This  is  the  line  in  question. 

The  twelfth  section  of  the  ordinance  provides : 

*T?hat  the  rate  of  fare  shall  be  five  cents  for  the  transporta- 
tion of  any  passenger  for  one  continuous  ride  on  the  cars  of 
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said  company,  in  any  direction  within  the  corporate  limits  of 
said  borough,  and  no  more  than  five  cents  shall  he  charged  by 
said  company  for  the  transportation  of  any  passenger  for  one 
continiLOtLS  ride  in  either  direction  on  the  cars  of  said  com- 
pany from  Coolcm^m  wi}env^  in  Asbury  Park,  to  any  point  m 
Belmar  on  the  route  on  said  railway,  or  to  any  other  point  on 
said  route  whenever  said  railway  of  said  company  shall  be  con- 
structed and  in  operation  over  its  said  route  between  Asbury 
Park  and  the  southern  boundary  line  of  the  borough  of  Bel- 
mar.'* 

The  nineteenth  section  provides  that  the  permission,  rights 
and  privileges  thereby  granted  to  the  company  shall  con- 
tinue for  a  period  of  fifty  years.  The  twentieth  section  pro- 
vides that  as  compensation  for  the  rights  and  privileges 
thereby  granted,  the  company  shall,  at  its  own  cost  and  ex- 
pense, grade  and  gravel  stated  portions  of  the  street,  and  shall 
pay  to  the  borough  $850  annually  during  the  fifty  years  for 
which  the  franchise  is  granted. 

This  ordinance  was  accepted  by  the  company,  the  line  be- 
tw'cen  the  two  termini  thereof  was  constructed  and  put  in 
operation,  a  five-cent  fare  was  established  thereon,  and  the 
company  has  hitherto  fulfilled  its  obligations  as  imposed  by 
the  ordinance. 

It  was,  of  course,  under  the  law,  necessary  for  the  company 
to  secure  the  consent  given  by  the  ordinance  before  it  could 
build  its  trolley  line  through  Bradley  Beach. 

And  section  32  of  the  Traction  act  {Comp.  Stat,,  p.  5035) 
provides : 

"That  any  consent  required  by  this  act  to  be  given  by  any 
public  body  may  be  given  by  a  resolution  or  ordinance  of  such 
body,  which  consent,  when  accepted  by  any  corporation  created 
under  this  act,  *  *  *  shall  have  the  force  and  efifect  of  a 
contract." 

The  statute  leaves  the  amount  of  compensation  to  be 
charged  by  such  a  company  entirely  open,  there  being  no  pro- 
vision as  to  the  rate  of  fares  in  the  act.  Other  provisions  of 
the  statute,  however,  require  that  the  company,  before  it  shall 
construct  its  line,  shall  present  to  the  governing  body  of  the 
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municipality  a  petition  and  plan  of  construction,  and  the 
municipality,  after  consideration,  shall  "either  pass  a  resolu- 
tion refusing  such  location  or  pass  a  resojution  or  ordinance, 
as  may  be  necessary  or  proper,  granting  the  said  location  or 
any  part  thereof,  under  such  lawfvl  restrictions  as  they  deem 
the  interests  of  the  public  may  require"  &c.  Comp.  Stat.,  p. 
5025,  §  7. 

N"ow,  in  Rutherford  v.  Hudson  River  Traction  Co.,  73  N, 
J.  L.  227,  Mr.  Justice  Pitney,  for  this  court,  speaking  of  this 
legislative  provision,  said : 

"The  lawful  restrictions'  that  are  to  be  made  in  the  in- 
terest of  the  public  indicate,  likewise,  a  legislative  act.  In 
short,  the  statute,  as  we  take  it,  plainly  imports  that  the  com- 
mon council  or  other  governing  body  of  the  municipality  is  to 
perform  a  legislative  function  in  granting  a  special  user  of 
the  public  highway  to  a.  traction  company,  and  in  setting 
bounds  and  limits  to  its  user  and  imposing  conditions  thereon ; 
while,  op  the  other  hand,  the  traction  company  likewise  is 
dealt  with  as  a  public  agency,  and  not  a  mere  private  entity; 
in  its  application  to  the  council  it  not  only  seeks  an  oppor- 
tunity for  private  profit,  but  it  tenders  itself  a  volunteer  to 
the  public  service,  offering  to  embark  the  capital  of  its  stock- 
holders in  a  public  improvement  and  to  assume  correlative 
duties.  The  proceeding  has  for  its  purpose  the  completion  of 
the  general  ^charter'  of  the  company  by  the  acquisition  of  a 
local  ^franchise.'  It  results  that  when  the  franchise  is 
granted,  subject  to  conditions  and  restrictions,  and  when  the 
traction  company  proceeds  to  lay  its  tracks  in  the  street  and 
run  its  cars  thereon,  that  property  and  those  franchises  be- 
eome  impressed  with  a  public  use  that  imposes  the  duty  upon 
every  successive  holder  to  serve  the  public  in  accordance  with 
the  terms  of  the  original  grant." 

In  view  of  the  further  .provisions  of  the  act  that  the  con- 
sent required  by  the  act  to  be  given  by  the  municipality,  when 
accepted  by  the  company,  "shall  have  the  force  and  effect  of 
a  contract,"  it  has,  of  course,  been  frequently  held  that  the 
restrictions  thus  imposed,  if  lawful  and  reasonable,  constitute 
a  contract  between  the  company  and  the  municipality  which 
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thereafter  remain  inviolable.  Jersey  City  v.  Jersey  City  and 
Bergen  Railway,  70  N.  J.  L.  360;  Jersey  City  v.  North  Jer- 
sey Street  Railway  Co.,  72  Id.  383 ;  Newark  v.  North  Jersey 
Street  Railtmy  Co.,  73  Id.  265. 

That  regulations  as  to  the  rate  of  fare  are  properly  classed 
among  such  "restrictions"  seems  quite  plain. 

Recently,  Mr.  Justice  Voorhees,  writing  for  the  Court  of 
Errors  and  Appeals,  in  Reed  v.  Inhabitants  of  Trenton,  80  N. 
J.  Eg.  503,  506,  said : 

"That  a  municipality,  as  a  condition  precedent  to  granting 
permission  to  a  traction  company  to  construct  and  operate  a 
street  railway  within  its  corporate  limits  has  power  to  im- 
pose lawful  restrictions,  in  the  interest  of  the  public,  that 
regulations  of  rates  of  fare  are  properly  classed  among  such 
restrictions  and  come  within  the  terms  of  the  statute,  and  that 
the  acceptance  of  such  an  ordinance  by  the  company  consti- 
tutes a  contract  are  too  well  settled  to  require  discussion.  The 
contract  thus  entered  into  is  evidenced  by  the  terms  of  the 
ordinance  and  is  to  be  construed  by  the  ordinary  rules  of  law 
applicable  to  that  subject." 

As  stated  by  the  Supreme  Court  of  the  United  States  in 
Detroit  v.  Detroit  Citizens'  Street  Railway  Co.,  184  U.  S. 
368: 

"The  rate  of  fare  is  among  the  most  material  and  important 
of  the  terms  and  conditions  which  might  be  imposed  by  the 
city  in  exchange  for  its  consent  to  the  laying  of  railroad 
tracks  and  the  running  of  cars  thereon  through  its  streets. 
It  would  be  a  subject  for  grave  consideration  and  conference 
between  the  parties,  and  when  determined  by  mutual  agree- 
ment, the  rate  would  naturally  be  regarded  as  fixed  until 
another  rate  was  adopted  by  a  like  agreement." 

It  is,  therefore,  well  settled  that  one  of  the  "restrictions" 
si'hich  the  municipality  under  the  legislative  authority  may 
impose,  as  a  condition  of  its  consent  to  the  location  of  tracks 
within  its  corporate  limits,  is  the  rate  of  fare  that  shall  be 
charged,  and  such  restriction,  when  the  ordinance  is  accepted, 
becomes  a  contract.  Any  other  interpretation  of  the  statute 
is  impossible,  particulariy  in  view  of  the  provision  to  the  effect 
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that  such  consent,  with  the  restrictions,  when  accepted,  shall 
constitute  a  contract. 

Such  a  contract  neither  party  can  violate  without  the  con- 
sent of  the  other.  Should  the  company  apply  to  the  utility 
board  to  have  the  rate  of  fare  increased,  it  would,  undoubt- 
edly, be  met  with  its  contract.  The  case  of  Borough  of  North 
WUdwood  V.  Board  of  PvJblic  Utility  Commissiotiers,  88 
N,  J.  L.  81,  is  not  to  the  contrary.  *  There  the  commission  had 
authorized  a  higher  rate  than  had  been  previously  prescribed, 
and  the  only  question  was  as  to  its  power  so  to  do  against  the 
objection  of  the  municipality.    The  opinion  says : 

^^Wliile  the  municipality  itself  has  not  assented  to  a  change 
in  rate,  the  state,  its  creator  and  parent,  has  done  so  through 
a  specially  constituted  agency.  If  the  water  company  were 
here  complaining  ihat  its  contract  rights  were  being  impaired, 
a  different  question  would  he  presented;  but  the  contract 
right  of  one  of  the  state's  creatures  may  be  waived  by  the 
creator." 

The  effect,  then,  of  this  ordinance,  with  its  acceptance  and 
action  thereunder  by  the  trolley  company,  being  to  constitute 
a  contract  between  the  company  and  the  municipality,  it  is 
incompetent  for  the  board  of  public  utility  commissioners, 
just  as  it  is  incompetent  for  the  municipality  itself,  to  violate 
that  contract  by  imposing  upon  the  company  an  additional 
burden,  the  effect  of  which  is  to  require  it  to  carry  passengers 
for  the  same  fare  not  to  but  beyond  Cookman  avenue. 

But  it  is  contended  that  the  ordinance  does  not  in  fact 
entitle  the  company  to  charge  a  five-cent  fare.  We  see  no 
merit  in  this  contention.  The  great  weight  of  authority  is 
that  an  ordinance  which  provides,  as  does  the  one  in  question, 
that  ^^no  more  than  five  cents  shall  be  charged,"  gives  the  com- 
pany a  contract  right  to  charge  a  five-cent  rate,  which  rate 
cannot  be  reduced  without  the  consent  of  the  company. 

In  Cleveland  v.  Cleveland  City  Railway  Co.,  194  U,  S.  517, 
the  street  railway  company  had  similar  rights  under  ordi- 
nances, one  of  which  provided  that  the  company  "should  not 
ch/irge  mare  than  five  cents  fare"  each  way  for  one  passenger 
over  the  whole  or  any  part  of  its  line.    The  city  of  Cleveland 
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undertook  to  reduce  the  fare.  The  Supreme  Court  of  the 
United  States,  after  showing  that  the  legislature  of  Ohio 
lodged  in  the  municipal  council  of  Cleveland  power  to  con- 
tract with  street  railway  companies  with  respect  to  the  terms 
and  conditions  upon  which  such  roads  might  be  constructed 
and  operated,  held  that  such  ordinances  when  accepted  became 
contracts  between  the  company  and  the  municipality,  which 
the  municipality  was  powerless  to  abrogate,  and  that  the  new 
ordinance  seeking  to  reduce  the  fares  impaired  the  contract. 
That  court  had  already  held,  in  Detroit  v.  Detroit  Citizens' 
Street  Raihaay  Co.,  supra,  that  the  language  of  an  ordinance 
which  provides  that  the  rate  of  fare  for  one  passenger  ''shall 
not  be  more  than  five  cents/*  does  not  reserve  or  give  to  the 
city  any  right  to  reduce  such  fare  below  the  rate  of  five  cents 
established  by  the  company.  To  the  same  effect  is  Cleveland 
V.  Cleveland  Electric  Railway  Co.,  201  U.  S.  529,  and  also 
Minneapolis  v.  Minnexipolis  Street  Raihvay  Co.,  215  Id.  417. 

It  remains,  then,  to  consider  whether  or  not  the  restriction 
is  a  lawful  one,  and  it  has  been  suggested  that  inasmuch  as  it 
undertakes  to  apply  to  passage  beyond  the  corporate  limits  of 
the  borough,  it  is  ultra  vires  the  municipality.  We  think, 
however,  there  is  no  merit  in  this  suggestion. 

The  prosecutor  was  a  trolley  company,  chartered,  and  pro- 
posing to  run  a  line  from  Asbury  Paa-k  to  Belmar.  It  ap- 
plied to  Bradley  Beach,  an  intermediate  municipality,  for  per- 
mission to  locate  its  tracks  through  that  borough.  That  mu- 
nicipality was  authorized  to  impose  lawful  restrictions  in  the 
interest  of  the  public.  The  other  mimicipalities  involved,  by 
ordinances  locating  the  tracks  of  the  line  in  question  through 
their  respective  territories,  imposed  similar  restrictions,  so 
that  the  territory  between  Belmar  and  Asbury  Park  consti- 
tuted one-fare  zone.  We  think  that  the  municipality  of 
Bradley  Beach  might  legitimately  conclude,  as  it  did,  that 
the  ^^public  interest"  justified  it  in  exacting,  as  a  condition  of 
the  privilege  to  the  company  to  operate  within  its  corporate 
limits,  that  a  stated  fare  be  exacted  over  a  given  territory, 
notwithstanding  such  territory  is  partly  outside  its  corporate 
limits.     It  is  unnecessary  for  the  borough  in  upholding  its 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1916.  415 

89  N.  J.  L.       Atlantic  Coast  E.  R.  Co.  v.  Pub.  Utility  Bd. 

exactions  to  operate  beyond  its  boundaries.  It  simply  requires 
the  trolley  company,  as  a  condition  of  its  contract,  to  make  a 
certain  agreement  with  reference  to  its  fare.  In  Reed  v.  In/- 
habitants  of  Trenton,  80  N.  J.  Eq,  503,  supra,  the  ordinance 
of  the  city  of  Trenton  under  review  expressly  provided  that — 
"The  rate  of  fare  within  the  present  limits  of  the  city  of 
Trenton  for  each  passenger  shall  be  three  cents,  and  outside 
of  the  city  limits,  within  a  radius  of  five  miles,  fiive  cents 

It  was  not  intimated  either  by  the  Chancellor  or  by  the 
Court  of  Errors  and  Appeals  that  the  five-cent  provision  ap- 
plying outside  of  the  city  limits  was  for  that  reason  illegal. 
On  the  contrary,  the  Chancellor  said  that  "the  power  of  the 
city  to  impose  the  terms  and  conditions  in  the  ordinance  con- 
tained is  undoubted,^'  and  the  Court  of  Errors  and  Appeals 
seems  to  have  regarded  the  acceptance  of  an  ordinance  with 
such  a  condition  as  a  contract  binding  both  the  city  and  the 
accepting  company.  What  the  court  decided  was  that  the 
company  in  procuring  the  franchise  with  that  provision  from 
the  city  of  Trenton  did  not  and  could  not  bind  other  com- 
panies. It  was  not  intimated  or  suggested  that  if  the  lines  of 
the  applicant  itself  had  extended  beyond  the  city  limits  it 
would  not  have  been  bound  by  the  rate. 

In  Rke  v.  Detroit,  &c..  Railway,  122  Mich.  677;  81  N.  W. 
Bep.  927,  the  franchise  granted  ])y  the  township  of  Dearborn 
was  under  consideration.  The  franchise  provided  for  the  pale 
of  trip  tickets  on  cars  of  the  company  at  a  reduced  rate  be- 
tween a  village  in  the  township  and  a  city  outside  the  town- 
ship.   Chief  Justice  Montgomery  said  (at  p,  928)  :  • 

*^e  have,  then,  a  case  in  which  defendant  is  operating 
under  a  franchise  imposing  a  duty  to  sell  five  tickets  for  fifty 
cents,  good  between  the  city  hall,  Detroit,  and  any  point  in 
the  village  of  Dearborn.  *  *  *  It  is  contended  that  the 
franchise  is  in  force  only  within  the  territorial  limits  of  the 
village  and  does  not  cover  territory  in  other  townships.  We 
do  not  think  this  contention  can  be  sustained.  The  franchise 
is  in  the  nature  of  a  contract,  and  imposes  obligations  upon 
the  company  which  those  having  occasion  to  ride  from  Dear- 
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born  to  Detroit  have  a  right  to  enforce.  *  *  *  The  de- 
fendant saw  fit  to  contract  with  the  village  of  Dearborn  for  a 
rate  outside  the  limits  of  the  village,  and  to  agree  that  tickets 
should  be  sold  on  its  cars.  This  contract  it  cannot  re- 
pudiate." 

A  somewhat  analogous  situation  is  dealt  with  in  Camden 
and  Arnboy  Railroad  Co,  v.  Brings,  22  N.  J.  L.  623,  where  a 
charter  of  a  railroad  company  restricting  rates  to  be  charged 
by  a -railroad  company  beyond  the  limits  of  the  state  was  sus- 
tained. The  reasoning  of  this  case,  as  well  as  of  Raritan  and 
Delaware  Bay  Railroad  Co.  v.  Delaware  ojnd  Raritan  Canal 
Co,,  18  N,  J,  Eq.  546,  is  applicable.  It  is  common  knowledge 
that  municipalities  frequently  make  exactions  of  this  char- 
acter, and  they  are  not  to  be  vitiated  for  that  reason. 

The  order  imder  review  will  be  set  aside. 


HERMAN  RABB,  PLAINTIFF  AND  RESPONDENT,  v.  W.  P. 
ELLISON,  INCORPORATED,  BUILDER,  AND  HENRY 
SINCLAIR,  OWNER,  DEFENDANTS  AND  APPELLANTS. 

Submitted  July  6,  1916— Decided  November  22,  1916. 

1.  By  the  term  "building**  as  used  in  section  1  of  the  Mechanics' 
Lien  law  (Comp,  Stat.t  p.  3291)  is  meant  "An  edifice  constructed 
for  use  or  convenience,  as  a  house,  a  church,  a  shop,  &c.,  at- 
tache^ to  and  becoming  a  part  of  the  land  itself." 

2.  A  structure  of  frame  and  iron  attached  to  land,  and  designed 
for  professional  baseball  purposes,  and  consisting  of  a  grandstand, 
roofed,  floored  and  in  parts  enclosed,  containing  club  houses, 
dressing,  bath,  heating,  locker  and  toilet  rooms,  refreshment 
booths,  offices,  stairs  and  seats ;  bleacher  stands  having  flooring, 
seats  and  toilet  rooms;  and  high,  tight  board  fences  enclosing 
the  playing  field  and  physically  connected  with  th6  stands,  is  a 
^'building*'  within  the  meaning  of  the  term  as  used  in  section  1  of 
the  Mechanics'  Lien  law.     Comp,  8tat,j  p.  3291. 


On  appeal  from  the  Hudson  County  Circuit  Court. 
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Before  Gummebe,  Chief  Justice,  and  Justices  Trench- 
ARD  and  Black. 

For  the  appellants,  Davis  &  Hastings, 

For  the  respondent,  George  D,  Hendrickson, 

The  opinion  of  the  court  was  delivered  by 

Tbenchard,  J.  The  plaintiff  below  recovered  a  judgment 
in  a  mechanics'  lien  suit. 

The  sole  question  on  this  appeal  is  whether  the  structure 
upon  which  the  plaintiff's  labor  and  materials  were  expended 
is  liable  for  such  labor  and  materials. 

We  think  that  question  must  be  answered  in  the  affirmative. 

The  first  section  of  the  Mechanics'  Lien  law  (Cornp.  Stat., 
p,  3291)  provides  that — 

"Every  building  hereafter  erected  or  built  within  this  state 
shall  be  liable  for  the  payment  of  any  debt  contracted  and 
owing  to  any  person  for  labor  performed  or  materials  fur- 
nished for  the  erection  and  construction  thereof,  which  debt 
shall  be  a  lien  on  such  building,  and  on  the  land  whereon  it 
stands,  including  the  lot  or  curtilage  whereon  the  same  is 
erected.'^ 

The. question  is  further  narrowed  by  the  fact  that  the  sole 
contention  is  that  the  structure  is  not  a  *T>uilding"  within 
the  meaning  of  that  term  as  used  in  that  section  of  the  law. 

By  the  term  "building'*  as  there  used  the  legislature  meant 
"an  edifice  constructed  for  use  or  convenience,  as  a  house,  a 
church,  a  shop,  &c.,  attached  to  and  becoming  a  part  of  the 
land  itself."    Coddington  v.  Dry  Dock  Co,,  31  N,  J,  L.  477. 

Now  the  structure  in  question  is  of  frame  and  iron  and  is 
designed  for  the  professional  baseball  purposes  of  the  New- 
ark baseball  club  of  the  federal  league.  It  consists  of  a 
grandstand,  roofed,  floored  and  in  parts  enclosed,  containing 
club  houses,  dressing,  bath,  heating,  locker  and  toilet  rooms, 
refreshment  booths,  offices,  stairs  and  seats;  bleacher  stands 
having  flooring,  seats  and  toilet  rooms ;  and  high,  tight  board 
Vol.  lxxxix.  27 
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fences  enclosing  the  playing  field  and  physically  connected 
with  the  stands. 

Manifestly  such  a  structure  is  a  building  within  the  mean- 
ing of  that  term  as  defined. 

It  was  constructed  by  the  owner  on  land  for  business  pur- 
poses. It  was  designed  for  the  shelter,  use  and  convenience 
of  the  management  of  a  professional  baseball  club  and  their 
agents,  players  and  patrons.  It  was  a  single  structure,  in 
part  roofed  and  enclosed,  every  part  of  which  was  essential 
to  the  purpose  for  which  it  was  designed. 

The  judgment  below  will  be  affirmed,  with  costs. 


STATE    OF    NEW    JERSEY,    DEFENDANT    IN    ERROR,    v. 
ABRAHAM  BLOOM,  PLAINTIFF  IN  ERROR. 

Submitted  July  6,  191^— Decided  November  13,' 1916. 

1.  Upon  the  trial  of  an  Indictment  for  the  carnal  abuse  of  a  female 
child,  it  is  the  right  of  the  accused  to  prove^his  reputation  for 
morality  current  in  the  neighborhood  where  he  resides,  and 
where  it  appears  that  a  witness  resides  in  the  'Same  neighbor- 
hood, it  is  error  injurious  to  the  accused  to  exclude  the  testi- 
mony of  such  witness  as  to  whether  he  knew  such  reputation 
and  what  it  was. 

2.  Upon  trial  for  carnal  abuse  of  a  female  child,  where  the  testi- 
mony of  the  prosecutrix  tended  to  show  sexual  intercourse,  it  is 
erroneous  to  exclude  the  testimony  of  the  police  surgeon,  ten- 
dered by  the  accused,  as  to  what  he  found  to  be  the  physical 
condition  of  the  prosecutrix  after  the  alleged  abuse,  for  while 
sexual  intercourse  was  not  essential  to  conviction,  yet  the  testi- 
mony of  the  physician,  if  it  had  been  admitted  and  had  tended 
to  contradict  the  prosecutrix,  would  have  had  a  legitimate  bear- 
ing upon  the  credibility  of  the  prosecutrix  as  a  witness. 

3.  Upon  trial  for  carnal  abuse  of  a  female  child,  it  is  erroneous  to 
exclude  the  cross-examination  of  the  prosecutrix  as  to  whether 
she  had  not  said  that  a  man  other  than  the  defendant  had  com- 
mitted the  assault  upon  her,  the  question  being  put  and  being 
competent  as  affecting  her  credibility .  as  a  witness. 
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4.  Upon  trial  for  carnal  abuse  of  a  female  child,  it  is  erroneous  to 
permit  the  state  to  prove  other  criminal  acts  of  ^  the  accused 
with  others  than  the  prosecutrix,  not  a  part  of  the  res  gesia^ 
and  having  no  logical  relation  to  the  crime  charged  except  that 
they  may  have  all  resulted  from  the  criminal  disposition  of  the 
accused. 


On  error  to  the  Hudson  Quarter  Sessions  Court. 

Before  Gummebe,  Chief  Justice,  and  Justices  Trenchard 
and  Black. 

For  the  plaintiff  in  error,  Alexander  Simpson  and  William 
M.  Atkinson, 

For  the  defendant  in  error,  Robert  b'.  Hudspeth,  prosecutor 
of  the  pleas,  and  George  T,  Vickers,  assistant  prosecutor  of 
the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Tbenchard,  J^/lUhe  defendant  was  indicted  for  and  con- 
victed of  the  carnal  abuse  of  a  female  child,  and  this  review 
is  under  sections  136,  137  of  the  Criminal  Procedure  act./ 

Complaint  is  made  that  the  learned  trial  judge  erred  in 
excluding  proof  of  defendant's  reputation  for  morality,  and 
that  the  defendant  was  injured  thereby.  We  are  of  the 
opinion  .that  the  complaint  is  well  founded. 

The  defendant  called  Maurice  Spapiro  as  a  witness  and 
proved  by  him  that  both  he  and  the  defendant  lived  in  the 
same  neighborhood.  The  defendant's  counsel  then  put  this 
question  to  the  witness :  "Do  you  know  what  his  (defendant's) 
reputation  is  in  the  neighborhood  for  morality  ?"  The  ques- 
tion was  objected  to  by  the  prosecutor  of  the  pleas,  and  over- 
ruled by  the  judge,  upon  the  theory  that  "no  foundation  had 
been  laid  for  it."  But  that  was  a  mistaken  notion.  The 
witness,  having  testified  that  both  he  and  the  defendant  re- 
sided in  the  same  neighborhood,  it  was  the  right  of  the  de- 
fendant to  show  by  him  that  he  knew  defendant's  reputation  in 
the  neighborhood  for  morality,  and  what  it  was.  State  v. 
Snover,  63  N.  J.  L.  382;    State  v.  Polhemus,  65  Id,  387. 
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The  denial  of  this  right  was  injurious  because  the  defendant 
was  entitled  to  have  all  the  relevant  testimony,  including 
that  relating  to  his  good  repute,  considered  by  the  jury,  and 
if,  on  such  consideration,  there  existed  reasonable  doubt  of 
his  guilt,  even  though  that  doubt  be  engendered  merely  by 
Ills  good  reputation,  he  would  have  been  entitled  to  an  ac- 
quittal.   Baker  v.  State,  53  Id.  45. 

We  think  also  that  the  defendant  should  have  been  per- 
mitted to  show  by  Dr.  Connelly,  the  police  surgeon,  what  he 
found  to  be  the  physical  condition  of  the  prosecutrix  after 
the  alleged  abuse.  Of  course  carnal  abuse  does  not  connote 
penetration,  and  hence  is  not  identical  with  criminal  knowl- 
edge, that  is  sexual  intercourse,  or  with  rape.  State  v.  Hum^ 
mer,  73  N.  J,  L,  714.  But  the  prosecutrix's  testimony  tended 
to  show  sexual  intercourse,  and  while  this  was  not  essential  to 
conviction,  yet  if  the  testimony  of  the  physician  had  been  ad- 
mitted, and  had  tended  to  contradict  the  prosecutrix,  it 
would  have  had  a  legitimate  bearing  upon  the  credibility  of 
the  prosecutrix  as  a  witness. 

We  think  also  that  the  trial  judge  erred  in  overruling  this 
question  put  on.  cross-examination  of  the  prosecutrix:  "Did 
you  not  say  to  the  man  in  Bayonne,  that  the  man  that  did 
bad  things,  that  had  intercourse  with  you,  was  a  man  with 
red  hair  and  red  cheeks,  and  sores  on  his  face?"  This  ques- 
tion described  a  man  other  than  the  defendant  and  was  put 
and  was  competent  as  affecting  the  credibility  of  the  witness. 
State  v.  Brady,  71  N.  J.  /..  360. 

^j/We  think  also  that  it  was  erroneous  to  permit  the  state  to 
prove  other  criminal  acts  of  the  accused  with  others  than  the 
prosecutrix. 

The  general  rule  on  this  subject  is  that  upon  the  trial  of 
a  person  for  one  crime,  evidence  that  he  has  been  guilty  of 
other  crimes  is  irrelevant.  There  are  of  course  certain  well- 
known  exceptions  to  this  general  rule.  They  have  been  stated 
in  State  v.  Raymond,  53  N.  J.  L.  260,  and  one  of  them  has 
been  illustrated  in  State  v.  Jankowski,  82  Id.  22^.  But  the 
testimony  as  to  other  crimes  in  the  present  case  does  not  fall 
within  any  of  these  recognized  exceptions.     They  were  not 
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a  part  of  the  res  gestcp.  There  was  no  logical  relation  between 
them  and  the  crime  charged  except  that  they  may  have  all  re- 
sulted from  the  criminal  disposition  of  the  accused,  and  this 
cannot,  under  our  legal  theory,  figure  as  proof  of  his  guilt. 
Stat^  V.  Raymond,  supra./ 

Since  there  must  be  a  new  trial,  we  remark  that  we  find 
no  other  errors. 

/Yhe  judgment  below  will  be  reversed  and  a  venire  de  novo 
awarded^ 


STATE    OF    NEW    JERSEY,    DEFENDANT    IN    ERROR,    v. 

JAMES  Mcdonald,  plaintiff  in  error. 

Submitted  "July  6,  1916— Decided  November  13,  1916. 

1.  To  constitute  robbery  there  must  be  actual  violence,  or  such  a 
demonstration  or  threats  as  wiU  create  reasonable  apprehension 
of  bodUy  injury  if  the  victim  resists. 

2.  A  conviction  in  a  criminal  case  will  not  be  reversed  for  error 
in  an  instruction  which  could  not  have  prejudiced  the  defendant. 

3.  One  indicted  for  a  crime  may  be  convicted  of  any  offence  of  a 
lower  degree,  provided  such  lower  offence  is  necessarily  in- 
cluded in  the  higher  one  charged  in  the  indictment. 

4.  Robbery  is  larceny  with  the  element  of  force  or  fear  entering 
into  it. 

5.  Larceny  is  a  necessary  ingredient  of  the  crime  of  robbery,  and 
a  conviction  of  the  former  crime  may  be  had  under  an  indict- 
ment for  the  latter. 


On  error  to  the  Hudson  Quarter  Sessions  Court. 

Before  Gummerb,  Chief  Justice,  and  Justices  Trenoh- 
ARD  and  Black.. 

For  the  plaintiff  in  error,  George  E.  Gutley. 

For  the  defendant  in  error,  Robert  8.  Hudspeth,  prosecutor 
of  the  pleas,  and  George  T,  Vickers,  assistant  prosecutor  of 
the  pleas. 
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The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  The  defendant  was  indicted  for  and  con- 
victed of  robbery,  and  this  review  is  both  by  strict  writ  of 
error  and  under  section  136  of  the  Criminal  Procedure  act. 

We  think  the  judgment  must  be  aflBrmed. 

It  is  contended  that  there  was  error  in  the  charge  of  the 
court.    We  think  not 

The  trial  judge  charged  that — 

^To  constitute  robbery  there  must  be  actual  violence,  or 
such  a  demonstration  or  threats  as  will  create  reasonable 
apprehension  of  bodily  injury  if  the  victim  resists.'' 

That  was  correct.    State  v.  DonaMie,  59  Atl.  Rep.  12. 

He  further  charged  in  effect  that  if  the  evidence  of  vio- 
lence or  putting  in  fear  was  insufficient  to  establish  the  exist- 
ence of  those  essential  elements  of  robbery,  there  might  be 
a  conviction  of  larceny  if  the  evidence  established  the  essen- 
tial elements  of  the  latter  crime  as  defined  by  the  court. 

The  defendant  argues  that  such  charge  was  erroneous  and 
should  lead  to  a  reversal  because,  he  contends,  that  under  the 
indictment  for  robbery,  there  could  be  no  conviction  for 
larceny. 

But  there  are  two  complete  answers  to  that  contention. 

First,  The  jury  having  found  the  defendant  guilty  of  rob- 
bery, it  is  manifest  that  the  instruction,  even  if  erroneous, 
could  not  h^ve  prejudiced  the  defendant,  and  hence  would 
not  justify  a  reversal. 

Secondly.    The  instruction  was  right. 

One  indicted  for  a  crime  may  be  convicted  of  any  oflEence  » 
of  a  lower  degree,  provided  such  lower  offence  is  necessarily 
included  in  the  higher  one  charged  in  the  indictment.    State 
V.  Jackson,  65  N.  J.  L,  105;   State  v.  Johnson,  30  Id,  185. 

In  the  Jackson  case  the  defendant  was  convicted  of  assault 
and  battery  under  an  indictment  for  carnal  abuse,  and  the 
conviction  was  sustained. 

In  the  Johnson  case  the  defendant  was  convicted  of  an 
assault  under  an  indictment  for  rape,  and  the  conviction 
was  sustained,  the  Chief  Justice,  in  the  opinion,  remarking 
in  passing  that  *^upon  an  indictment  for  burglariously  steal- 
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ing,  the  prisoner  may  be  convicted  of  the  theft,  ^nd  acquitted 
of  the  nocturnal  entry /^ 

In  those  cases  (Jackson  and  Johnson)  assault  was  the  in- 
gredient offence. 

Coming  now  to  the  present  case,  robbery  is  larceny  with 
the  element  of  force  or  fear  entering  into  it — ^that  is,  robbery 
is  larceny  plus. 

Larceny  is,  therefore,  a  necessary  ingredient  of  the  crime 
of  robbery,  and  a  conviction  of  the  former  crime  may  be  had 
imder  an  indictment  for  the  latter. 

The  conviction  in  the  present  case  is  therefore  supported 
bj  the  indictment. 

We  have  examined  all  other  points  made  by  the  defendant 
both  with  respect  to  the  charge  of  the  court  and  refusal  to 
charge,  and  find  no  merit  in  them. 

The  judgment  below  will  be  aflBrmed. 


STATE    OF    NEW    JERSEY,     DEFENDANT    IN    ERROR,     v. 
HARRY  A.  VREELAND,  PLAINTIFF  IN  ERROR. 

Submitted  July  6,  1916— Decided  November  22,  1916. 

1.  The  defendant  was  indicted  under  section  73a  of  the  Crimes  act 
{Comp.  Stat.,  p.  1770)  for  desertion  and  wiUful  refusal  or  neglect 
to  provide  for  and  maintain  his  wife  and  minor  child.  He  had 
been  arrested  for  carnal  abuse  and  married  the  complaining 
witness.  At  the  time,  no  home  having  been  prepared,  the  wife 
acquiesced  in  an  arrangement  that  she,  with  their  baby  (born 
before  the  marriage),  should  go  temporarily  to  the  home  of  her 
parents  and  the  defendant  to  his  parents.  From  that  time  for- 
ward the  defendant  persistently  refused  to  recognize,  live  with, 
or  provide  for  and  maintain  his  wife  and  child,  although  he  had 
the  physical  and  financial  ability  so  to  do.  He  contributed 
nothing  to  their  support  except  to  send  the  wife  a  money  order 
occasionally  for  an  entirely  inadequate  sum,  although  the  wife 
repeatedly  called  upon  the  defendant  (who  lived  in  the  same 
neighborhood)  to  begin  matrimonial  cohabitation  and  to  provide 
a  home  and  support  for  her  and  his  child.  Heldj  that  a  motion 
for  an  acquittal,  upon  the  ground  that  a  violation  of  the  statute 
•was  not  shown,  was  properly  refused. 
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2.  Where  a  separation  is  shown  to  have  'originated  with  the  wife's 
consent,  it  will  become  desertion  from  the  time  the  wife  makes 
sincere  overtures  to  terminate  it. 

3.  To  constitute  desertion  upon  the  part  of  the  husband,  it  is  not 
necessary  that  the  intent  to  desert  should  have  been  formed  at 
the  time  of  the  separation,  but  it  is  sufficient  if  he  afterwards 
determines  to  desert  and  persists  in  such  determination. 


On  error  to  the  Mercer  Quarter  Sessions  Court. 

Before  Gummere,  Chief  Justice,  and  Justices  Trenchabd 
and  Black. 

For  the  plaintiff  in  error,  John  A.  Hartpence. 

For  the  defendant  in  error,  Martin  P.  Devlin,  prosecutor 
of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  The  defendant  below  was  indicted  for  and 
convicted  of  desertion  and  willful  refusal  or  neglect  to  pro- 
vide for  and  maintain  liis^  wife  and  minor  child. 

We  are  of  the  opinion  that  the  judgment  must  be  sustained. 

At  the  argument  the  defendant  relied  for  reversal  solely 
upon  the  alleged  error  of  the  trial  judge  in  refusing  to  direct 
an  acquittal,  urged  upon  the  ground  that  the  evidence  did 
not  show  a  violation  of  the  statute  upon  which  the  indictment 
was  founded. 

We  think  that  motion  was  properly  denied. 

The  indictment  was  founded  upon  section  73a  of  the 
Crimes  act  (Comp,  Stat,,  p,  1770),  which  provides  that: 

"Any  husband  or  father  who  deserts  and  willfully  refuses 
or  neglects  to  provide  for  and  maintain  his  wife  or  minor 
child  or  children,  shall  be  guilty  of  a  misdemeanor,"  &c. 

Now  it  was  open  to  the  jury  to  find  from  the  evidence, 
among  others,  the  following  matters  of  fact : 

The  defendant  and  his  wife  were  young  folks.  The  de- 
fendant had  been  arrested  for  carnal  abuse  and  married  the 
complaining  witness  March   16th,   1915.     At  the  time,  no 
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home  having  been  prepared,  the  wife  acquiesced  in  an  ar- 
rangement that  she,  with  their  baby  (bom  before  the  mar- 
riage), should  go  temporarily  to  the  home  of  her  parents  and 
the  defendant  to  hi&  parents.  From  that  time  until  the  find- 
ing of  the  indictment  (Pebruaiy  2d,  1916),  the  defendant 
persistently  refused  to  recognize,  live  with,  or  provide  for 
and  maintain  his  wife  and  child,  although  he  had  the  physical 
and  financial  ability  so  to  do.  He  contributed  nothing  to 
their  support  except  to  send  the  wife  a  money  order  occasion-^ 
ally  for  an  entirely  inadequate  sum,  although  the  wife,  shortly 
after  the  marriage,  repeatedly  called  upon  the  defendant,  who 
lived  in  the  same  neighborhood,  to  begin  matrimonial  co- 
habitation and  to  provide  a  home  and  support  for  her  and 
his  child. 

Clearly,  in  view  of  such  evidence,  the  motion  for  an  ac- 
quittal was  properly  denied. 

The  contention  that  there  was  no  desertion  because  of  the 
acquiescence  of  the  wife  in  the  separation  at  the  time  of  the 
marriage  iA  without  merit.  The  evidence  tends  to  show  that 
it  was  understood  by  her  to  be  temporary.  Such  separation 
became  desertion  from  the  time  the  wife  made  sincere  over- 
tures to  terminate  it.  Caffrcy  v.  Caffrey,  74  N.  J,  Eq,  834; 
Hague  v.  Eague,  85  Id,  537. 

The  argument  that  it  was  not  desertion,  because  as  de- 
fendant contends,  there  was  no  evidence  of  such  an  intent 
upon  the  part  of  the  husband  at  the  time  of  the  separation, 
is  not  wqU  founded,  either  in  fact  or  in  law.  The  evidence 
tended  to  show  that  such  an  intent  was  then  formed.  More- 
over, to  constitute  desertion  upon  the  part  of  the  husband,  it 
is  not  necessary  that  the  intent  to  desert  should  have  been 
formed  at  the  time  of  the  separation,  but  it  is  sufficient  if 
he  afterwards  determines  to  desert  and  persists  in  such  de- 
termination {Foote  V.  Foote,  71  N.  J.  Eq.  273),  and  of  that 
there  certainly  was  ample  evidence. 

The  contention  that  the  evidence  showed  that  the  defendant 
provided  for  his  wife  to  the  best  of  his  ability,  is  not  well 
founded  in  fact. 
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We  have  examined  all  other  points  made  in  the  defendant's 
brief  and  find  no  merit  in  them. 

The  judgment  below  will  be  aflBrmed. 


J.  FREDERICK  BERSTECHER,  RESPONDENT,  v.  SCALLY 
CARUSO,  APPELLANT. 

Submitted  November  20,  1916 — Decided  December  19,  1916. 

1.  The  supplement  of  1916  (Pamph,  L.,  p.  385)  to  the  District 
Court  act,  makes  no  change  of  the  requirement  of  the  act  of 
1905  iComp.  Stat,  p.  1957,  pi.  136)  that  where  there  is  a 
stenographer,  the  transcript  shaU  be  certified  for  appeal  within 
fifteen  days  after  judgment. 

2.  The  requirement  of  said  supplement  of  1916  that  the  state  of 
the  case  where  there  was  a  stenographer  shall  be  filed  in  the 
Supreme  Court  on  or  before  the  opening  day  of  the  next  term 
foUowing  the  date  of  filing  the  appeal,  refers  to  the  term  next 
after  the  actual  date  of  filing  and  not  merely  after  the  last  day 
when  appeal  might  have  been  filed. 


On  motion  to  reinstate  appeal. 

Before  Justices  Garrison,  Parker  and  Bergen. 

For  the  petitioner,  Gaetano  M.  Belfatto. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  appeal  in  this  case  was  dismissed  for  want 
of  proper  prosecution,  and  application  ir.  now  made  to  rein- 
state it. 

Some  confusion  was  caused  in  the  practice  by  the  apparent 
inconsistency  between  the  statute  requiring,  in  oases  where 
there  was  a  stenographer  in  the  District  Court,  that  the  trans- 
cript be  certified  as  the  state  of  the  case  and  transmitted  to 
the  clerk  of  the  Supreme  Court  within  fifteen  days  after  the 
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judgment  {Pamph.  L,  1905,  p.  259 ;  Comp.  Stat.,  p,  1957,  pi. 
136)  and  the  statute  of  1915,  page  549,  which  enlarged  the 
time  of  filing  notice  of  appeal  and  giving  bond  to  twenty  days 
instead  of  ten,  so  that  if  both  acts  were  followed,  the  trans- 
cript would  be  filed  five  days  before  notice  of  appeal  must  be 
given.  The  time  for  filling  transcript  being  limited  by  the 
statute,  this  court  held  that  the  District  Court  could  not  ex- 
tend it,  as  in  other  cases  (Ervtrv  v:  Wohlfert,  76  N,  J.  L. 
430) ;  and  we  have  also  held  that  this  court  cannot  extend  it 
over  objection  of  the  appellee. 

In  this  situation  the  legislature  again  intervened  with  the 
supplement  of  1916  to  the  District  Court  act  (Pamph.  L,,  p. 
385),  providing  that  when  appeals  are  taken  in  cases  where 
there  was  a  stenographer  appointed  and  the  testimony  certi- 
fied by  the  judge  as  the  state  of  the  case,  "the  party  so  appeal- 
ing shall  file  such  state  of  the  case  with  the  clerk  of  the  Su- 
preme Court  on  or  before  the  opening  day  of  the  next  term 
of  said  Supreme  Court  following  the  date  of  filing  said  ap- 
peal." Turning  to  the  dates  material  to  this  application,  we 
find  they  are  as  follows : 

May  19th,  1916,  judgment  below. 

June  2d,  notice  of  appeal  and  bond  filed. 

Jime  6th,  Supreme  Court  term  opened. 

June  7th,  transcript  produced  to  and  certified  by  judge. 

June  8th,  the  twenty  days  allowed  for  taking  appeal  expired. 

It  will  be  observed  that  although  the  appellant  had  until 
June  8th  to  take  his  appeal,  he  actually  did  so  on  June  2d; 
and  that  the  Supreme  Court  opened  in  the  interval,  on  the 
6th.  It  will  also  be  observed  that  tllie  act  of  1916  requires 
the  state  of  the  case  to  be  filed  at  the  beginning  of  the  next 
term,  not  after  the  date  when  the  appeal  must  be  filed,  but 
*  after  it  is  filed  in  fact.  So  that,  as  we  read  the  act,  if  ap- 
pellant had  waited  until  June  8th,  or  June  7th,  or  even  June 
6th;  to  file  his  notice  of  appeal  and  bond,  he  would  have  had 
until  the  Novepiber  term  to  file  his  state  of  the  case;  but 
having  appealed  before  the  June  term  opened,  the  statute 
fa.stened  on  the  date  when  the  appeal  was  taken,  and  auto- 
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matically  fixed  the  June  term  as  the  one  on  or  before  whose 
opening  day,  the  state  of  the  ease  was  required  to  be  filed. 

We  have  not  overlooked  the  fact  that  the  act  of  1916  says 
*^and  [when]  the  transcript  ♦  *  ♦  shall  have  been  certi- 
fied by  said  judge,"  &c.,  the  state  of  the  case  shall  be  filed  by 
the  next  term.  In  this  case  there  was  no  certificate  until  the 
day  after  the  Supreme  Court  opened ;  and  the  supplement  of 
1916  fixes  no  time  when  such  transcript  must  be  certified. 
This  seem^  to  leave  the  act  of  1905,  supra,  still  applicable  to 
that  feature ;  and  that  act  requires  the  transcript  to  be  certi- 
fied within  fifteen  days  after  judgment. 

As  a  result,  the  certificate  was  due  on  June  3d,  one  day 
after  appeal  was  actually; taken,  and  three  days  before  the 
term  opened ;  and,  with  proper  diligence,  there  should  have 
been-  no  difficulty  about  filing  the  state  of  the  case  in  due 
season.  What  the  result  would  have  been  if  the  judgment  had 
been  less  than  fifteen  days  before  the  next  term,  and  appeal 
had  been  filed  before  that  terra  opened,  is  a  question  not  before 
us  at  this  time. 

As  a  result,  the  motion  to  reinstate  the  appeal  must  be  de- 
nied. The  case  is,  apparently,  one  of  some  hardship,  on  ac- 
count of  the  application  of  statutes  which  we  have  no  power 
to  relax.  There  has  been  much  confusion  in  this  class  of  ap- 
peals, due  in  part  to  statutory  changes  made  from  time  to 
time,  and,  perhaps,  in  some  cases,  without  full  realization  of 
the  effect  of  such  chaiiges ;  and  some  injustice  necessarily  re- 
sults, which  we  are  powerless  to  remedy.  These  are  matters 
to  be  dealt  with  by  the  legislature,  either  by  direct  enactment 
or  by  authorizing  this  court  to  promulgate  rules  for  District 
Court  appeals  which  will  not  have  the  rigidity  of  statutes,  as 
was  done  by  the  Practice  act  of  1912. 
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MARGARET     R.     JEMISOJ^,     PLAINTIFF-RESPONDENT,     v. 
ENOCH    N.   TINDALL,   DEFENDANT-APPELLANT. 

Argued  November  8,  1916— Decided  December  19,  1916. 

1.  A  parol  assignment  of  a  chose  in  action  based  on  contract, 
whether  such  chose  in  action  be  evidenced  by  writing  or  not,  is 
assignable  at  law  and  ttie  assignee  may  sue  thereon  in  his  own 
name. 

2.  Plaintiff  owed  a  commission  for  sale  of  her  real  estate  under 
a  contract  with  three  persons  who  acted  as  her  brokers,  and 
paid  the  whole  to  one  of  them  who  receipted  for  all.  The  two 
others  having  recovered  a  judgment  against  plaintiff,  claiming 
that  she  was  not  discharged  by  such  payment,  she  paid  the 
judgment  and  took  an  assignment  by  parol  of  their  claim  against 
the  third.  Held^  that  she  was  entitled  to  recover  back  such  part 
of  the  money  originally  paid  to  him  as  represented  the  claim  of 
the  other  two  on  a  division  of  the  commission. 


On  appeal  from  the  District  Court. 
Before  Justices  Garrison,  Parker  and  Bergen. 
For  the  appellant,  Hutchinson  &  Hutchinson. 
For  the  appellee,  Aaron  V,  Dawes. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  appellee,  plaintiff  below,  employed  ap- 
pellant Tindall  and  two  other  men  named  Miller  and  Cohen, 
to  sell  her  fann,  and  agreed  in  writing  to  pay  them  $e300 
commission,  which  they  earned  by  effecting  a  sale.  Mrs. 
Jemison  then  paid  the  commission  to  Tindall,  who  receipted 
both  for  himself  and  the  others,  but  concealed  from  them  the 
fact  of  payment.  Later  they  learned  of  it,  and  instead  of 
bringing  suit  against  Tindall  for  their  shares  of  the  com- 
mission, sued  Mrs.  Jemison  jointly  and  recovered  judgment 
against  her  for  $200,  as  for  their  shares  in  the  amount  earned. 
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The  propriety  of  that  judgment  is  not  in  question  here.  Mrs. 
Jemison  paid  the  judgment,  at  the  same  time  taking  from 
Miller  and  Cohen  an  assignment  by  parol  of  their  claim 
against  Tindall,  and'  then  sued  him  to  recover  back  so  much 
of  the  commission  as  her  assignors  were  entitled  to  have  on 
a  settlement  between  them  and  Tindall.  This  the  trial  court 
found  was  $150,  and  gave  her  a  judgment  for  that  amount 
and  interest,  from  which  Tindall  appeals. 

The  principal  point  urged  for  the  appellant  is  that  the 
parol  assignment  was  invalid,  or  at  most,  enforceable  only  in 
equity,  but  neither  branch  of  this  proposition  is  sound.  A 
chose  in  action  arising  out  of  contract  is  assignable  by  parol 
{Hutchin^/s  v.  Low,  13  N.  J,  L,  246;  Allen  v.  Pancoast,  20 
Id,  68;  Sullivan  v.  Visconti,  68  Id,  543,  549;  New  Jersey 
Produce  Co.  v.  GlucJc,  79  Id,  115),  in  which  last  case  the  sub- 
ject of  assignment  was  a  right  of  action  on  book  account,  and 
by  section  19  of  the  Practice  act  of  1903,  choses  in  action 
arising  on  contract  are  assignable  at  law,  and  the  assignee 
may  sue  thereon  in  his  own  name.  This  is  applicable  to  suits 
in  District  Courts.    Comp.  Stat,  p,  1977,  §  68. 

The  other  grounds  of  appeal  are  either  irrelevant  or  with- 
out merit,  and  the  authorities  cited  in  support  of  them  need 
not  be  particularly  noticed. 

The  validity  of  the  parol  assignment  being  clear,  Mrs. 
Jemison  acquired  thereby  the  rights  that  Miller  and  Cohen 
jointly  or  severally  had  to  recover  from  Tindall  such  part  of 
the  commission  as  they  were  entitled  to  under  their  arrange- 
ment with  Tindall;  or  if  it  be  assumed  that  Tindall  had  np 
right  to  collect  the  whole  commission  in  the  name  of  the 
three,  and  that  Mrs.  Jemison  still  remained  liable  to  Miller 
and  Cohen  for  their  shares,  she  was  then  entitled  to  recover 
back  such  amount  as  Tindall  was  overpaid.  In  either  event 
the  judgment  should  be  affirmed. 
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HOWARD  REED,  PLAINTIFF-RESPONDENT,  v.  PUBLIC  SER- 
VICE RAILWAY  COMPANY,  DEFEND  A  NT- APPELLANT. 

Submitted  July  8,  1916— Decided  November  8,  1916. 

The  provisions?  of  paragraph  1  of  section  4  of  the  "Traffic  act"  of 
1915  {Pamph.  i/.,  p.  285),  requiringr  every  driver  of  a  vehicle 
approaching  the  intersection  of  a  street  or  public  road  to  grant 
the  right  of  way  at  such  lnter<*ection  to  any  vehicle  coming  from 
the  right,  does  not  impose  this  duty  upon  the  motorman  of  a 
street  car. 


On  appeal  from  the  District  Court. 

Before  Justices  Garrison,  Parker  and  Bergen. 

For  the  respondent,  John  Wairen. 

For  the  appellant,  Leonurd  J.  Tynan  and  Joseph  Coult,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  The  question  to  be  detennined  is  whether 
paragraph  1  of  section  4  of  the  "Traffic  act"  of  1915  {Pamph. 
L.,  pp.  285,  289),  providing  that  "every  driver  of  a  vehicle 
approaching  the  intersection  of  a  street  or  public  road  shall 
grant  the  right  of  way  at  such  intersection  to  any  vehicle 
coming  from  his  right"  is  binding  upon  the  motorman  of  a 
street  car. 

The  circumstances  giving  rise  to  the  suit^were  that  as  a 
trolley  work  car  with  a  trailer  was  moving  southward  along 
Monticello  avenue  in  Jersey  City,  an  automobile  came  east- 
ward out  of  Jewett  avenue,  an  intersecting  street,  and  was 
struck  by  the  trolley  car  while  crossing  in  front  of  it. 

The  court  charged  the  jury  that  if  they  should  find  that 
"both  vehicles  reached  the  intersection  at  the  same  time,  that 
the  vehicle  on  the  right  (the  automobile)  had  the  right  of 
way."  This  was  excepted  to  and  repeated  in  a  slightly  dif- 
ferent form  and  another  exception  noted. 
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If  a  street  eai*  is  not  a  "vehicle"  in  the  intendment  of  the 
8tat)itory  language  quoted,  the  instructions  complained  of 
were  erroneous,  because  unless  tlie  statute  applies,  the  com- 
mon law  rule  laid  down  in  New  Jersey  Electric  Railway  Co. 
V.  Miller,  59  iV.  J.  L.  423,  would  control  the  situation.  That 
rule  is  that  the  driver  of  the  automobile  would  have  the  right 
of  way  if  proceeding  at  a  rate  of  speed  which  under  the  cir- 
cumstances of  the  time  and  localit}',  was  reasonable,  he  should 
reach  the  point  of  crossing  in  time  to  go  safely  upon  the 
tracks  in  advance  of  the  approaching  car,  the  latter  being  suf- 
ficiently distant  to  be  checked,  and  if  need  be,  stopped  before 
it  should  reach  him.  See  also  Weinbeirger  v.  North  Jersey 
Street  Railway  Co,,  73  Id.  694;  Peterpolo  v.  Public  Service 
Railway  Co.,  81  Td.  390. 

The  lengthy  title  of  the  act  in  question  states  that  it  is 
for  the  "regulation  of  vehicles,  animals  and  pedestrians  on 
all  public  roads  and  turnpikes."  At  the  outset  it  defines  a 
"veliicle"  as  including  "equestrians,  led  horses  and  every- 
thing on  wheels  or  runners,  except  street  railway  cars  and 
baby  carriages,  unless  otherwise  specified."  This  specific  ex- 
ception is  fortified  by  the  definition  of  the  word  "driver'*  in 
the  next  paragraph  (section  1,  subsection  2),  as  including 
"the  rider  or  driver  of  a  horse,  bicycle  or  motorcycle,  and 
driver  or  operator  of  a  motor  vehicle,  unless  otherwise  speci- 
fied." The  exclusion  of  street  cars  from  the  category  of  ve- 
hicles is  further  indicated  by  paragraphs  immediately  follow- 
ing, requiring  that  a  vehicle  shall  keep  to  the  right ;  a  vehicle 
meeting  another  shall  pass  to  the  right;  a  vehicle  overtaking 
another  shall  pass  on  the  left  side,  and  the  vehicle  overtaken 
shall  bear  to  the  right;  a  vehicle  turning  into  another  road 
to  the  right  shall  turn  the  comer  as  near  to  the  right-hand 
boundaries  of  the  road  as  possible.  Several  similar  provisions 
follow,  all  equally  inapplicable  to  street  cars;  it  is  useless  to 
multiply  the  quotations.  Paragraph  10  contains  specific  pro- 
visions as  between  "vehicles"  and  street  cars  eo  nomine,  pages 
287,  288. 

The  only  provision  we  find  that  gives  any  plausibility  to 
the  claim  that  subsection  (1)  of  section  4,  relating  to  vehicles 
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coDiing  from  the  right,  was  intended  to  control  street  cars 
coming  from  the  left,  is  subsection  (2)  of  the  same  section  4, 
which  reads  as  follows : 

"(2)  Subject  to  subsection  1  of  this  part,  street  cars  shall 
have  the  right  of  way  between  cross  roads  or  cross  streets 
over  all  other  vehicles,  and  the  driver  or  person  in  control 
of  any  vehicle  proceeding  upon  the  track  in  front  of  the  street 
car  shall  immediately  turn  out  om  signal  from  the  motorman 
or  person  in  control  of  the  street  car." 

It  may  be  argued  that  the  clause,  "subject  to  subsection 
1  of  this  part,"  indicates  that  the  legislature  meant  sub- 
section 1  to  apply  to  street  railroad  cars;  but  this  construc- 
tion cannot  be  put  upon  it  without  doing  violence  to  all  that 
lias  gone  l>efore  wherein  street  cars  and  vehicles  are  treated 
as  different  things.  In  fact,  subsection  (2)  gives  street  cars 
the  right  of  way  between  cross  streets  and  the  troublesome 
clause  is  only  a  limitation  of  that  right. 

What  is  evidently  meant  is  that  the  duty  of  a  vehicle  in 
front  of  a  car  to  turn  out  is  modified  by  the  possible  exigency 
of  meeting  another  vehicle  coming  from  the  right  and  en- 
titled to  the  right  of  way  over  it. 

The  instruction  complained  of  was  erroneous  and  for  this 
error  there  must  be  a  reversal  and  a  new  trial. 


THE  STATR,  DEFE>a>ANT  IN  E^ROR,  v.  GEORGE  T.  BACH- 
ELLER, PLAINTIFF  IN  ERROR. 

Argued  June  7,  1916— Decided  October  14,  191G. 

The  refusal  of  a  motion  to  direct  a  verdict  of  acquittal  at  the  close 
of  the  case  for  the  state,  where  the  case  fails  to  show  the  de- 
fendant's guilt,  is  an  error  reviewable  under  sections  136  and  137 
of  our  Criminal  Procedure  act,  and  the  right  to  the  review  is  not 
waived  by  the  defendant  because  he  thereafter  proceeds  with  his 
defence. 

Vol.  Lxx:fix.  28 
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On  error  to  the  Camden  Court  of  Quarter  Sessions. 

Before  Justices  Gahrison,  Parker  and  Bergex. 

For  the  plaintiff  in  error,  Wilson  &  Carr  and  Robert  E. 
McCarter, 

For  the  defendant  in  error,  William  J,  Kraft, 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  defendant  was  convicted  in  the  Camden 
County  Court  of  Quarter  Sessions  of  the  crime  of  forgery. 
The  record  has  been  brought  here  by  a  writ  of  error,  and  also 
contains  the  proceedings  had  at  the  trial  as  permitted  by  sec- 
tions 136  and  137  of  the  Criminal  Procedure  statute,  and  the 
principal  ground  urged  for  reversal  is  the  refusal  of  the  trial 
court  to  direct  an  acquittal  at  the  close  of  the  case  for  the 
state. 

If  this  action  resulted  in  a  manifest  wrong  or  injury  to  the 
defendant  he  is  entitled  to  a  reversal.  State  v.  Joggers,  71 
N,  J,  L.  281 ;  State  v.  Lieberman,  80  Id.  506.  It  is  urged  by 
the  state  that  even  if  this  judicial  action  was  erroneous  the 
defendant  waived  his  benefit  by  procee'ding  with  his  defence, 
during  which,  it  is  claimed,  the  defendant  by  his  testimony 
supplied  the  deficiencies,  if  any,  in  the  state's  case. 

In  the  case  ot  Burnett  v.  State,  62  N.  J.  L.  510,  Mr.  Jus- 
tice Collins,  speaking  for  the  Supreme  Court,  expressed  his 
opinion,  not  necessary  to  the  decision  of  the  case,  for  it  was 
disposed  of  on  another  ground,  that  although  the  defendant 
vsras  entitled  to  a  ruling  at  the  close  of  the  state's  case,  he 
waived  an  exception  to  its  denial  by  proceeding  with  his  de- 
fence, but  our  Court  of  Errors  and  Appeals  did  not  consider 
such  a  course  a  waiver  in  State  v.  Joggers,  supra,  where  de- 
fendant's exception  to  a  refusal  to  direct  an  acquittal  at  the 
close  of  the  case  for  the  state  was  considered  and  determined, 
although  after  such  refusal  the  defendant  proceeded  with  his 
defence,  and  the  same  course  was  followed  in  this  cotirt  in 
State  V.  Liebermun,  supra. 
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In  the  Jaggers  case  Chancellor  Magie,  speaking  for  the 
Court  of  Errors  and  Appeals,  after  declat-ing  that  the  court 
was  required,  under  section  1^6  of  the  Criminal  Procedure 
act,  to  consider  whether  the  plaintiff  ^n  error  has  suffered 
manifest  wrong  or  injury  in  the  denial  of  any  matter  by  the 
trial  court,  which  was  a  matter  of  discretion,  said:  ^The 
provision  for  review  of  a  denial  of  a  motion  to  discharge  or 
to  direct  a  verdict  of  not  guilty,  which  is  addressed  to  the  dis- 
cretion of  the  court,  brings  into  review  only  the  question 
whether,  upon  the  evidence  as  it  stood  when  the  motion  mas 
made,  there  was  a  case  for  the  jury/^ 

It  cannot  be  assumed  that  so  learned  a  jurist  overlooked  the 
fact  that  after  the  denial  of  the  motion  the  defendant  pro- 
ceeded with  his  case,  or,  that,  if  this  latter  circumstance 
amounted  to  a  waiver  of  the  defendant's  rights,  it  would  not 
have  been  so  adjudged,  and  the  review  would  not  have  been 
limited  to  the  question  whether,  upon  the  evidence  as  it  stood 
when  the  motion  was  made,  the  defendant  was  entitled  to  the 
benefit  of  his  exception.  In  the  Lieberman  case.  Chief  Jus- 
tice Gummere,  speaking  for  this  court,  said:  "Under  the 
provision  of  section  136  of  the  Criminal  Procedure  act  a  court 
of  review  is  required  to  consider,  among  other  things,  whether 
the  defendant  has  suffered  manifest  wrong  or  injury  in  the 
denial  of  any  matter  by  the  trial  court,  which  was  a  matter  of 
discretion.  This  provision  applies  to  a  refusal  to  direct  a 
verdict  at  the  close  of  the  state's  case,  but  it  brings  into  review 
only  the  question  whether,  upon  the  evidence  as  it  stood  when 
the  motion  was  made,  there  was  a  case  for  the  jury." 

In  neither  of  these  cases  was  the  testimony  of  the  defendant 
considered,  and  from  them  it  appears  that  in  cases  governed 
by  the  sections  of  our  Criminal  Procedure  act  above  men- 
tioned, a  defendant  is  entitled  to  the  benefit  of  a  review  of 
an  erroneous  refusal  •to  direct  a  verdict  of  acquittal  at  the 
close  of  the  state's  case,  and  that  an  exception  to  such  ruling 
is  not  waived  by  the  defendant  because  he  proceeds  with  his 
defence.  This  is  a  just  rule,  for  the  policy  of  the  law  is 
against  compelling  a  person  charged  witb  a  crime  to  prove  his 
innocence  until  the  state  has  made  a  case  from  which  guilt 
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may  be  inferred.  There  is  no  such  thing  as  a  nonsuit  in  a 
criminal  case,  and,  at  the  close  of  the  state's  case,  there  must 
be  evidence  from  which  an  inference  of  guilt  may  be  drawn 
or  the  defendant  is  entitled  to  an  acquittal,  as  a  matter  of  law, 
and  that  legal  right  will  not  be  presumed  to  be  waived  because 
he  proceeds  with  his  defence. 

The  practice  that  obtains  in  civil  trials  of  considering  de- 
fendant's testimony  upon  review  of  the  denial  of  his  motion 
to  nonsuit  affords  no  criterion  as  to  criminal  trials,  for  its 
history  and  theory  are  entirely  different.  In  civil  trials  the 
practice  of  compulsory  nonsuits,  not  being  derived  from  the 
common  law,  was  sui  generis  in  this  state,  and  in  the  early 
days  the  rule  adopted  was  that  such  a  motion,  although  made 
at  the  close  of  the  plaintiff's  case,  would  not  be  decided  until 
the  defendant  had  rested  his  case. 

This  practice  became  so  unpopular  with  the  bar  that  it  led 
to  the  compromise  rule,  as  we  now  have  it,  by  which  the  mo- 
tion is  decided  before  the  defendant  opens  his  case,  but,  on 
a  review  of  its  denial,  the  defendant's  testimony  will  be  con- 
sidered if  it  supports  the  ruling  against  him.  Perth  Amboy 
Manufacturing  Go.  v.  Condit,  21  N.  J.  L.  659;  Voorhees  v. 
WoodhtdVs  Executors,  33  Id.  482;  Delaware,  Lackawanna 
and  Western  Railroad  Co.  v.  Dailey,  37  Id.  526. 

The  parallel  motion  in  criminal  cases  has  no  such  history, 
or  raison  d'etre,  because  the  motion  at  the  close  of  the  state's 
case  was  not  reviewable  until  made  so  by  the  one  himdred  and 
thirty-sixth  section  of  the  Criminal  Procedure  act.  Moreover, 
the  application  of  the  civil  rule  to  criminal  trials  is  open  to 
the  criticism  that  by  force  of  a  ruling,  that  was  wrong  when 
made,  testimony  that  the  defendant  ought  not  to  have  been 
required  to  give  at  all  may  be  laid  hold  of  to  sustain  the 
wrongful  ruling  by  which  he  was  required  to  give  it.  This 
comes  perilously  near  compelling  the  accused  to  convict  him- 
self, since  under  the  practice  thus  sanctioned  the  defendant's 
motion  made  when  no  case  had  been  made  against  him  may 
be  denied,  with  the  result  that  the  defendant,  at  his  peril, 
must  either  forego  making  any  defence  on  the  fnerits,  or  else 
make  such  defence  at  the  risk  of  having  isolated  pieces  of  his 
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testimony  used  against  him  to  cure  an  exercise  of  discretion, 
wrongful  when  made,  which  the  legislature  has  given  him  the 
right  to  review,  and  which  our  courts  have  said  was  to  be  re- 
viewed, "upon  the  evidence  as  it  stood  when  the  motion  was 
made."  We  consider  that  a  wrongful  exercise  of  discretion 
having  these  results  is  a  manifest  wrong  and  injury  to  the  de- 
fendant in  the  sense  intended  by  the  statute. 

We  therefore  proceed  to  consider  the  question  whether  at 
the  close  of  the  case  made  by  tlie  state  there  was^a  case  for  the 
jury,  without  considering  the  facts  developed  in  the  defend- 
ant's case  tending  to  cure,  if  they  justify  such  inference,  the 
absence  of  proof  of  defendant's  guilt  when  the  motion  for  a 
direction  was  made. 

The  case  made  by  the  state  was  that  defendant  solicited 
Pelouze  &  Campbell,  a  partnership,  consisting  of  two  persons 
conducting  business  under  that  name,  to  enter  into  a  contract 
^ith  the  Jersey  Railways  Advertising  Company  for  advertis- 
ing the  business  of  the  firm  in  certain  street  railway  cars, 
^hich  resulted  in  an  agreement  to  have  the  advertising  cards 
0^  the  firm  placed  in  certain  cars  for  the  period  of  six  months ; 
*^^at  a  printed  agreement  was  furnished  by  the  defendant  with 
^  8-pB.ce  left  blank  in  which  to  insert,  before  the  printed  word 
Months,"  the  period  agreed  upon;  that  in  this  space  the  de- 
^^c?«xit  inserted  the  figure  "6,"  after  which  the  firm  signed 
^e^    <^^^iitract  and  delivered  it  to  the  defendant  to  forward  to 
^   ^^<3vertising  company  for  approval,  without  which  the  con- 
^  *^^    '^V'as  not  complete;    that  the  contract  was  executed  in 
F^^^^^'^te,  one  copy  to  be  returned  to  the  fiirm,  if  approved, 
^        "tli^  other  retained  by  the  advertising  company ;  that  one 
^,      "t*^^      duplicates  was  returned  to  the  firm  duly  approved, 
J       ^^^^^      after  which  they  discovered  that  a  cipher  had  been 
sox-t:^^*^!^^  the   figure   "6,"   making  the   term   read   60 
tti^   .  ^j^^^  jjQ  protest  was  made  against  the  alleged  altera- 
-    ..      ^^^"^"til  the  advertising  company  demanded  payment,  about 
^    ^*>^onths  after  the  alteration  was  discovered.    There  was 
""--^^^^t  proof  that  defendant  made  the  alteration,  or  that  it 
""^^^^^e  in  Camden  county  by  anyone. 
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In  our  opinion,  this  testimony  does  not  establish  two  im- 
portant elements  necessary  to  show  defendant's  guilt  and  over- 
come the  presumption  of  innocence  to  which  every  one  charged 
with  a  crime  is  entitled — first,  that  he  altered  the  contract 
after  its  execution,  or  second,  that  if  be  did,  it  was  done  within 
the  jurisdiction  of  the  Camden  County  Quarter  Sessions. 

It  is  not  claimed  that  defendant  kept  the  contracts  in  his 
possession  or  delivered  them  after  execution  and  alteration, 
but  the  contrary  is  the  fact,  for  they  were  returned  to  the 
firm  from  the  N6w  York  office  without  the  intervention  of 
the  defendant,  and  if  altered,  may  have  been  by  some  one 
other  than  defendant  and  without  his  knowledge.  The  dif- 
ficulty of  showing  criminal  guilt  does  not  relieve  the  state 
from  that  obligation,  and  there  is  no  presumption  of  guilt. 
There  was  no  proof  when  the  motion  was  made,  from  which 
an  inference  could  be  drawn  that  this  defendant  forged  tliese 
contracts  by  altering  their  terms,  or  that  it  was  done  in 
Camden  county. 

The  presumption  is  that  he  did  what  he  agreed  to  do,  and 
that  was  to  forward  both  contracts  to  the  home  office  for  ap- 
pro\-al  in  the  condition  in  which  they  were  delivered  to  him, 
and  that  he  did  send  them  is  not  denied,  but  the  state  insists 
that  the  presumption  is  that  the  defendant  made  the  altera- 
tion before  sending  them.  This  requires  an  assumption  that 
the  defendant  committed  a  crime,  without  proof  from  which 
it  can  legitimately  be  inferred.  The  only  proof  was  that  the 
defendant  received  the  contracts  in  one  condition,  and  that 
they  were  returned  to  the  firm  by  a  third  person  in  an  altered 
form. 

This  is  no  proof  of  a  criminal  act  by  the  defendant,  either 
in  Camden  county  or  elsewhere.  The  alteration  ipay  have 
been  made  in  Newark  or  Xew  York  City.  The  judgment  of 
conviction  is  erroneous  and  should  be  reversed. 

As  this  case  will  have  to  be  re-tried  we  feel  called  upon  to 
refer  to  a  matter  which  occurred  at  the  trial,  the  tendency 
of  which  was  to  deprive  the  defendant  of  the  benefit  of  docu- 
mentary proof  presumably  within  the  control  of  the  state  or 
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at  least  of  the  eomplaining  witness.  It  appears  that  a  few- 
weeks  prior  to  the  making  of  the  contract  which  it  is  alleged 
the  defendant  altered  after  its  execution  by  changing  its 
terms  from  six  months  to  sixty  months,  the  complaining  wit- 
nesses had  made  at  the  solicitation  of  tlie  defendant  a  contract 
for  advertising  on  certain  car  lines ;  that  the  contract  in  ques- 
tion was  drawn  to  take  the  place  of  the  former  contract  by  in- 
cluding the  original  car  lines  with  another,  the  effect  of  which 
was  to  entitle  the  complaining  witnesses  to  advertising  in  ad- 
ditional lines  of  cars.  The  defendant  claims  that  the  first 
contract  was  for  sixty  months  and  gave  the  state  notice  to 
produce  that  contract,  of  which  the  defendant  had  a  duplicate. 

It  was  very  important  for  the  defendant  to  have  that  con- 
tract produced,  for,  although  he  had  a  copy,  it  would  be  very 
persuasive  evidence  that  the  new  contract  for  substantially 
the  same  subject-matter  was  sixty  months,  if  the  duplicate 
of  the  former  contract  was  for  the  same  period.  And  while 
the  defendant  had  a  copy,  it  would  not  be  as  conclusive  on 
the  question  of  the  complaining  witnesses'  knowledge  as  the 
one  that  they  had  in  their  possession. 

They  admitted  that  there  was  such  a  contract  but  denied 
that  it  was  for  sixty  months,  and  if  in  fact  it  was  for  sixty 
months  it  would  have  tended  to  discredit  their  testimony  as 
to  the  term  for  which  the  disputed  contract  was  drawn. 

Neither  the  complaining  witness  or  the  state  produced  this 
contract,  and  the  reasonable  inference  is  that  it  was  drawn 
for  sixty  months,  as  was  the  copy  produced  by  the  defendant. 
Defendant  gave  notice  to  the  state  to  produce  this  duplicate 
and  was  manifestly  surprised  at  its  non-production. 

We  think  that  defendant  wa§  entitled  to  its  production  in 
aid  of  his  defence  if  within  the  control  of  the  state. 

The  judgment  is  reversed. 
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FREDERICK  VOLTJtfER.  JR.,  ET  AL.,  RELATORS,  v.  AUGUST 
WACHLIN,  RESPONDENT. 

Argued  November  8,  1916— Decided  December  21,  1916. 

At  an  election  held  in  a  municipality  to  determine  whether  it  would 
adopt  an  act  providing  *for  a  different  form  of  government,  a 
majority  of  the  votes  cast  favored  the  adoptiqp  but  the  act  only 
became  operative  if  the  votes  cast  in  favor  of  the  act  equaled 
at  least  thirty  per  centum  of  the  total  number  of  legal  ballots 
cast  in  the  municipality  at  the  last  general  election  for  members 
of  assembly.  The  votes  cast  in  favor  of  the  adoption  did  not 
equal  the  thirty  per  centum  required,  so  that  the  act  did  not 
become  operative.  The  statute  further  provided  that  if  a  majority 
of  the  votes  cast  were  not  In  favor  of  the  act  then  it  should  re- 
main inoperative  and  no  further  proceedings  should  be  taken  until 
after  the  beginning  of  the  last  year  of  the  term  of  the  mayor 
elected  following  the  rejection  of  the  act,  after  which  another 
election  could  be  had.  Held^  that  where  a  majority  of  the  votes 
were  cast  in  favor  of  the  adoption  of  the  act,  it  did  not  become 
operative  because  it  failed  to  receive  the  thirty  per  centum  of 
the  votes  cast  at  the  last  general  election,  the  limitation  concern- 
ing another  election  did  not  apply  because  that  condition  is  only 
applicable  when  a  majority  of  the  votes  are  not  cast  in  favor  of 
the  adoption. 


On  demurrer  to  alternative  writ  of  mandamus. 
Before  Justices  Garrison,  Parker  and  Bergen. 
For  the  relators,  George  J,  McEwan, 
For  the  respondent^  John  J".  Fallon, 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  question  presented  requires  the  construc- 
tion of  an  act  entitled  "An  act  relating  to,  regulating  and 
providing  for  the  government  of  cities,  towns,  townships, 
boroughs,  villages  and  municipalities  governed  by  boards  of 
commissioners  or  improvement  commissions  in  this  state,"  as 
amended  in  1915.    Pamph,  L,,  p.  12. 
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Under  this  statute  an  election  was  held  in  the  town  of  West 
Hoboken  to  determine  whether  it  would  adopt  it,  and  at  that 
election  a  majority  of  the  votes  cast  favored  the  adoption, 
but  the  number  cast  in  its  favor  did  not  equal  at  least  thirty 
per  centum  of  the  total  number  of  legal  ballots  cast  in  such 
town  at  the  last  general  election  for  members  of  assembly, 
immediately  preceding  the  submission  of  the  act.  Thereupon 
a  new  petition  was  prepared  and  presented  to  the  clerk  of 
the  town  who  refused  to  receive  and  file  the  same  or  to  call 
another  election,  and  the  relators  applied  for  and  were  allowed 
an  alternative  writ  of  mandamus  requiring  the  respondent  as 
town  clerk  to  accept  and  file  the  petition,  and  to  forthwith 
call  another  election  for  the  same  purpose,  or  show  cause  to 
the  contrary. 

The  return  made  by  the  respondent  to  this  writ  set  up  such 
former  election  and  that  the  act  failed  of  adoption,  although 
it  received  more  than  a  majority  of  those  voting  at  the  elec- 
tion, because  the  votes  cast  in  its  favor  did  not  equal  at  least 
thirty  per  centum  of  the  total  number  of  legal  ballots  cast 
at  the  last  general  election  for  members  of  assembly,  and 
therefore  no  other  election  could  be  called  until  after  the 
beginning  of  the  last  year  of  the  term  of  the  mayor  elected 
at  the  election  following  the  first  election  under  this  act. 
The  relators  now  move  to  strike  out  the  return,  but  it  was 
consented  to  by  both  sides  on  the  argument  that  the  matter 
be  disposed  of  as  if  on  demurrer  to  the  return,  that  being 
conceded  to  be  the  proper  practice,  and  counsel  also  waived 
all  questions  but  this,  viz.,  does  the  statute  prevent  the  hold- 
ing of  another  election  forthwith,  or  at  any  time,  earlier  than 
it  could  be  held  if  a  majority  had  voted  against  the  adoption 
of  the  act  ? 

The  answer  to  this  question  depends  upon  the  construction 
to  be  given  to  section  18  of  the  statute  which  provides  that 
the  act  shall  take  effect  immediately,  but  its  provisions  remain 
inoperative  until  assented  to  by  a  majority  of  the  legal  voters 
of  the  municipality  voting  at  an  election,  to  be  held  therein, 
called  by  the  municipal  clerk  upon  the  petition  in  writing  of 
twenty  per  centum  of  the  persons  qualified  to  vote  at  the 
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last  general  election ;  that  the  results  of  any  election  so  held 
shall  be  reported  by  the  election  officers  to  the  municipal 
clerk,  whose  duty  it  is  to  certify  such  results  to  the  legislative 
body  of  such  municipality,  the  same  to  be  entered  in  the 
minutes  of  such  body  and  certified  by  the  clerk  to  the  secre- 
tary of  state,  whereupon,  if  it  appears  by  the  said  certificate 
of  the  municipal  clerk  "that  the  majority  of  the  votes  cast 
are  in  favor  of  the  adoption  of  this  act,  this  act  shall  in  all 
respects  become  and  be  operative  in  such  city,  and  binding 
upon  the  inhabitants  thereof  and  upon  all  persons  and  prop- 
erty to  be  affected  thereby ;  provided,  however,  that  the  votes 
cast  in  favor  of  the  adoption  of  this  act  be  equal  to  at  least 
thirty  per  centum  of  the  total  number  of  legal  ballots  cast  in 
such  city  at  the  'last  general  election  for  members  of  assembly 
immediately  preceding  tlie  submission  of  this  act." 

The  statute  further  provides,  "If  a  majority  of  the  votes 
cast  are  not  in  favor  of  the  adoption  of  this  act,  then  the 
provisions  of  this  act  shall  remain  inoperative  and  no  further 
proceedings  shall  be  taken  until  after  the  beginning  of  the 
last  year  of  the  term  of  the  mayor,  or  equivalent  officer,  elected 
at  the  election  following  the  rejection  of  this  act,  after  which 
date,  upon  the  presentation  of  another  petition  or  request,  as 
provided  for  herein,  the  same  procedure  shall  be  had  and  the 
question  of  the  adoption  or  rejection  of  the  provisions  of  this 
act  again  submitted  in  the  manner  herein  set  forth  with  the 
same  force  and  effect.^' 

Under  the  plain  language  of  this  statute  the  limitation  is 
only  applicable  when  a  majority  of  the  votes  cast  are  not  in 
favor  of  the  adoption  of  the  act,  and  except  for  this  there  is 
no  limitation  upon  the  time  within  which  another  election 
may  be  called. 

In  the  present  case  a  majority  of  the  votes  were  cast  in 
favor  of  the  adoption  of  the  act,  and  there  is  nothing  in  the 
statute  which  limits  the  holding  of  another  election,  when  a 
majority  of  the  votes  are  cast  in  favor  of  the  adoption  of 
the  act.  The  statute  does  not  apply  the  limitation  relating 
to  a  second  election  simply  because  the  result  prevents  the 
statute  from  becoming  operative  because  of  the  failure  of  the 
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attendance  of  a  sufficient  number  of  favorable  voters  to  equal 
thirty  per  cent,  of  those  cast  at  the  next  prior  election  for 
members  of  tlie  general  assembly.  All  that  the  statute  pro- 
vides is  that  if  a  majority  of  the  votes  cast  are  not  favorable 
to  the  adoption  of  the  act,  then  no  further  proceedings  shall 
be  taken  until  the  expiration  of  the  time  fixed.  The  limi- 
tation applies  when  the  votes  cast  in  favor  of  the  adoption 
are  qot  a  majority  of  all  those  voting,  and  not  where  the  act 
remains  inoperative  because  the  votes  cast  in  its  favor  do  not 
equal  the  required  thirty  per  centum. 

The  demurrer  should  be  overniled  and  tlie  relator  awarded 
a  peremptory  writ  of  mandanuui.  As  the  respondent  is  a  city 
ofKcer,  and  the  question  whether  the  municipality  he  repre- 
sented sliould  be  put  to  the  expense  of  another  election,  raised 
a  fair  ground  of  ccmtroversy,  we  think  that  no  costs  should 
be  allowed  to  the  relator. 


DANIEL  H.  V.  BELL,  PROSECUTOR,  v.  CITY  OF  ATLANTIC 
CITY  ET  AL.,  DEFENDANTS. 

Sobmitted  July  6,  1916— Decided  November  10,  1916. 

The  prosecutor  was  appointed  to  the  office  of  city  clerk  of  Atlantic 
City,  for  one  year  at  a  stated  salary,  and  held  the  office  without 
reappointment  for  three  years,  when  he  was  superseded  by  an- 
other. He  contests  the  legality  of  the  appointment  of  his  suc- 
cessor upon  the  ground  that,  being  a  veteran  of  the  Spanish- 
American  war,  he  cannot  be  removed  under  the  provisions  of  the 
act  of  1907,  chapter  14,  without  good  cause,  and  after  a  fair  and 
impartial  hearing.  Held,  that  the  act  of  1907  applies  only  to 
officials  holding  an  office,  whose  term  was  not  fixed  by  law  at  the 
time  of  the  passage  and  approval  of  the  act. 


On  certiorari  removing  resolution  of  commissioners. 
Before  Justices  Swayze,  Minturn  and  Kalisch. 
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For  the  prosecutor,  Theodore  W.  Schimpf, 
For  the  defendants,  Harry  Wootton. 

The  opinion  of  the  court  was  delivered  by 

MiNTURN,  J.  The  writ  of  certiorari  in  this  case  brings  up 
for  review  a  resolution  passed  by  the  commissioners  of  Atlan- 
tic City  removing  the  prosecutor  from  the  office  of  city  clerk 
and  appointing  another  in  his  place.  The  contention  of  the 
prosecutor  against  the  validity  of  this  action  is  based  upon 
the  fact  that  he  is  an  honorably-discharged  veteran  of  the 
Spanish-American  war,  and  as  such  is  entitled  under  the 
Veteran  act  (Pamph.  L.  1907,  p,  37)  to  serve  in  the  posi- 
tion from  which  he  was  removed  until,  in  the  language  of  the 
act,  he  shall  be  removed  "for  good  cause  shown  after  a  fair 
and  impartial  hearing."  That  act,  however,  contains  a  quali- 
fying feature  which  presents  the  real  inquiry  upon  this  writ, 
t.  e,,  the  veteran  who  may  claim  the  benefit  of  its  provisions 
must  be  the  occupant  of  an  office  or  position  "whose  term  of 
office  is  not  now  fixed  by  law." 

It  is  important  to  inquire,  therefore,  whether  at  the  time 
of  the  enactment  of  the  l^slation  invoked  the  term  of  office 
of  the  city  clerk  was  fixed  by  law,  for  obviously  if  it  was,  the 
prosecutor  does  not  bring  himself  within  the  terms  of  the  act. 
Tlie  city  is  governed  by  the  provisions  of  "An  act  relating  to, 
regulating  and  providing  for  the  government  of  cities,"  ap- 
proved April  3d,  1902.  Pamph.  L.,  p.  284.  The  second  sec- 
tion of  the  act  provides  for  the  appointment  of  a  city  clerk 
and  fixes  his  term  of  office  at  three  years. 

Subsequent  legislation  applicable  to  the  city  enabled  the 
commissioners  to  appoint  a  city  clerk  "for  such-term  as  they 
may  fix."  Pamph.  L.  1911,  p.  462;  Pamph.  L.  1912,  p.  643. 
The  commissioners,  on  July  16th.,  1912,  adopted  a  resolu- 
tion providing  for  the  appointment  of  a  city  clerk  for  the 
term  of  one  year,  and  fixing  his  salary.  At  a  meeting,  held 
on  July  30th,  1912,  the  prosecutor  was  appointed  to  the  office 
and  the  salary  by  another  resolution  was  increased.  N"o 
change  was  made  in  the  office  until  May  16th,  1916,  when 
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another  resolution  was  passed  providing  for  the  election  of  a 
city  clerk  and  iking  his  salary. 

At  that  meeting  a  successor  to  the  prosecutor  was  ap- 
pointed. 

We  think  that  this  legislation,  and  the  municipal  action 
taken  thereunder,  created  an  office  with  a  fixed  term,  and  that 
the  prosecutor  cannot  invoke  the  Veteran  act  to  maintain  his 
tenure.     Gilhooly  v.  Freeholders,  43  Ail,  Rep.  569. 

'The  legislation  referred  to  manifestly  was  intended  to 
enable  the  commissioners  to  fix  the  term  of  office,  and  the  reso- 
lutions adopted  by  the  commissioners  in  pursuance  thereof 
leave  no  doubt  that  they  availed  themselves  of  the  power  so 
conferred. 

The  act  of  1902  fixed  the  term  at  three  years,  and  the  only 
change  worked  by  the  subsequent  legislation  was  to  leave  the 
duration,  of  the  term  opHonal  with  the  commissioners,  and  in 
either  event  the  term  of  office  was  fixed. 

If  it  be  contended  that  the  latter  legislation  was  subject  to 
the  provisions  of  the  Veteran  act,  upon  the  theory  that  such 
was  the  legislative  intent,  the  answer  is  that  the  Veteran  act 
expresses  its  own  limitation,  and  applies  only  to  offices  whose 
terms  were  not  fixed  by  law  at  the  time  of  the  passage  and 
approval  of  the  act. 

The  passage  of  the  resolution  creating  the  office  and  fixing 
the  term  of  city  clerk  was  tantamount  to  a  law,  and,  obvi- 
ously, was  operative  as  such  within  the  municipality.  Hardy 
V.  Orange,  61  N.  J,  L,  620. 

In  any  event,  we  cannot  give  to  the  act  in  question,  in  the 
absence  of  a  clear  legislative  intent  to  that  end,  a  construc- 
tion which  in  effect  would  annul  the  power  vested  in  the  com- 
missioners by  the  acts  under  which  they  are  constituted  and 
which  contemplate  the  appointment  of  officials  for  fixed 
terms. 

The  case  of  Steuyart  v.  Freeholders,  61  N.  J,  L.  117,  is  not 
analogous.  There  the  prosecutor  held  a  position  only,  and  it 
was  held  that  such  a  place  did  not  come  within  the  language 
of  a  statute,  which  fixed  the  terms  of  officers  only.    Here  the 
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commissioners  had  the  undoubted  power  to  fix  the  term  of  the 
oflBce  in  question. 

The  result  is  that  the  resolution   under  review  will  be 
aflBrmed. 


LAWRENCE  MAXWELL  ET  AL.,  EXECUTORS,  &c.,  PROSE- 
CUTORS, V.  EDWARD  I.  EDWARDS,  COMPTROLLER  OF 
THE  TREASURY  OF  THE  STATE  OF  NEW  JERSEY,  ET 
AL.,  DEFENDANTS. 

Argued  June  6.  1916— Decided  November  29,  1916. 

1.  The  Inheritance  Tax  law  (Pamph,  L,  1900,  p.  325),  as  amended 
(Pamph,  L,  1914,  p.  267),  is  a  successiop  and  not  a  property  tax. 
and  does  not  violate  any  provision  of  the  federal  or  state  con- 
stitutions intended  to  secure  equality  of  rights. 

2.  The  act  of  April  9th,  1914  (Pamph.  L.,  p.  267),  amending  the  In- 
heritance Tax  law  (Pamph,  L.  1909,  p.  325),  if  discriminatory 
at  all,  discriminates  when  considered  with  cognate  legislation  in 
favor  of  the  non-resident,  and,  although  it  does  not  produce 
absolute  equality*  it  is  a  workable  rule,  and  a  step  in  the  evolu- 
tion making  for  practical  equality  of  taxation  in  so  far  as  such 
equality  can  be  evolved  under  our  dual  system  of  government,  and 
is  therefore  valid. 


On  writ  of  certiorari  removing  state  tax. 

Before  Justices  Swayze,  Mintuen  and  Kalisch. 

For  the  prosecutor,  Coult  &  Smith,  and  Edward  DeWitt, 
of  New  York. 

For  the  state,  John  W.  Wescott,  attorney-general,  and  John 
B.  Hardin. 

The  opinion  of  the  court  was  delivered  by 
MiNTDRN,  J.    The  writ  is  intended  to  review  an  assessment 
of  a  transfer  tax,  imposed  by  the  state  comptroller,  upon 
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certain  personalty  in  this  state,  of  which  Jam^  McDonald, 
a  non-resident,  died  possessed. 

The  property  in  question  consists  of  certain  stocks  in  the 
Standard  Oil  Company,  and  in  six  other  New  Jersey  cor- 
porations, valued  in  the  aggregate  at  $1,114,965.  The  de- 
ceased died  in  the  District  of  Columbia,  leaving  a  last  will 
and  testament,  and  a  codicil,  which  were  duly  admitted  to 
probate,  and  letters  testamentary  granted  thereon  in  that 
district  to  Lawrence  Maxwell  of  Ohio,  and  the  Fulton  Trust 
Company  of  New  York,  a  corporation  organized  under  the 
laws  of  that  state,  who  ha^e  qualified  as  executors.  The 
beneficiaries  named  in  the  will  were  at  the  time  of  testator's 
death  non-residents  of  this  state.  The  total  amount  of  the 
state  tax  imposed  was  $29,071.68,  the  legality  of  which  as- 
sessment is  the  subject  of  this  litigation. 

The  tax  wae  imposed  in  pursuance  of  chapter  228  of  the 
laws  of  1909,  as  amended  by  chapter  151  of  the  laws  of  1914. 
A  subsequent  amendment  was  passed  in  1915  (Pamph,  L., 
p.  745),  but  was  not  effective  or  in  operation  at  the  time  of 
the  death  of  the  testator,  and  therefore  has  no  bearing  upon 
this  issue. 

The  act  of  1909  was  the  original  act  dealing  with  the  sub- 
ject-matter of  this  conte^,  and  presents  in  its  title  a  clear 
statement  of  the  legislative  intent,  ^^An  act  to  tax  the  transfer 
of  property  of  resident  and  non-resident  decedents,  by  devise, 
bequest,  descent,  distribution  by  statute,  gift,  deed,  grant, 
bargain  and  sale  in  cert^n  cases." 

It  is  insisted  that  in  imposing  the  tax  the  decisions  of  the 
New  York  courts  construing  a  statute  substantially  similar 
in  verbiage  to  the  act  in  question,  should  have  been  followed 
by  the  comptroller.  This  eon'tention,  however,  has  been  dealt 
with  by  this  court  in  Hopper  v,  Edwards,  in  an  opinion  by 
Mr.  Justice  Trenchard,  and  quite  recently  in  Torrance  v, 
Edwards,  in  an  opinion  by  Mr.  Justice  Kalisch,  both  adjudi- 
cations being  adverse  to  the  claim  urged  here.  That  question 
therefore  may  be  disposed  of  upon  the  doctrine  of  stare  decisis. 

The  effect  of  the  legislation  under  consideration  has  been 
determined  by  this  court,  and  the  Court  of  Errors  and  Appeals 
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in  a  series  of  cases  in  which  its  legality  was  attax?ked  from  va- 
rious aspects,  with  the  result  of  sustaining  it  as  a  legislative  ef- 
fori:  to  impose  a  succession  as  contradistinguished  from  a  prop- 
erty tax.  It  is  further  deducible  from  these  decisions  that 
this  legislative  power,  when  not  exerted  in,  an  arbitrary  or 
capricious  manner,  or  in  disregard  of  fundamental  rights, 
does  not  contravene  any  inhibition  intended  to  secure  equality 
of  rights  contained  in  the  provisions  of 'the  federal  or  state 
constitutions.  Neilson  v.  Russell,  76  N.  J,  L.  27;  8.  C, 
(Court  of  Errors  and  Appeals),  Id,  655;  Sawter  v.  Shoen^ 
thai,  83  Id.  499;  Carr  v.  Edwards,  84  Id,  667;  Beers  v. 
Edwards,  Id,  32;  Senf  v,  Edwards,  85  Id.  67;  Hopper  v. 
Edwards,  88  Id.  471 ;  Howell  v.  Edwards,  Id,  134. 

The  inquiry  presented  by  this  controversy  is  not  any  criti- 
cism of  these  fundamentals,  but  resolves  itself  entirely  into 
a  criticism  of  the  legal  effect  of  the  amendment  of  1914,  in 
its  eifort  to  reach  the  estates  of  non-resident  decedents,  by 
the  method  provided  in  section  20  of  the  act,  which  is  as 
follows:  "A  tax  shall  be  assessed  on  the  transfer  of  property 
in  this  state  of  a  non-resident  decedent,  if  all  or  any  part 
of  the  estate  of  such  decedent  wherever  situated  shall  pass 
to  persons  or  corporations  taxable  under  this  act,  which  tax 
shall  bear  the  same  ratio  to  the  entire  tax,  as  the  said  estate 
would  have  been  subject  to  under  this  act,  if  such  non-resi- 
dent decedent  had  been  a  resident  of  this  state,  and  all  his 
property,  real  and  personal,  had  been  located  within  this  state, 
as  such  property  within  this  state  bears  to  the  entire^  estate 
wherever  situated,  provided  that  nothing  in  this  clause  con- 
tained shall  apply  to  any  specific  bequest  or  devise  of  any 
property  in  this  state."  • 

The  clear  intent  of  this  legislation,  it  has  been  determined, 
is  to  provide  a  mathematical  formula  to  the  estate  of  a  non- 
resident decedent,  which  in  practical  application  will  work 
out  a  tax  not  on  the  entire  estate  of  the  decedent,  but  upon 
that  portion  of  it  within  the  jurisdiction,  so  as  to  practically 
equalize  in  administration  the  tax  imposed  by  the  same  legis- 
lation upon  tlie  estates  of  resident  decedents. 
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That  this  object  may  be  adequately  and  legally  attained 
by  this  legislative  method  is  evidenced  by  the  authorities. 

The  method  in  question  doubtless  had  its  origin  in  an 
inthnation  contained  in  the  opinion  of  Mr.  Justice  Swayze 
in  Beers  v.  Edwards,  supra,  in  commenting  upon  the  act  of 
1 909,  wherein  he  declared :  '^e  do  not  mean  to  say  that  the 
legislature  might  not  have  adopted  another  basis  for  the  com- 
putation of  the  entire  tax.     It  might  perhaps  have  enacted 
that  the  entire  tax  should  be  the  amount  to  which  the  estate 
would  have  been  subject,  if  the  decedent  had  been  a  resident 
of  New  Jersey,  and  all  his  property  had  been  situated  here." 
deferring  to  the  same  subject  in  the  subsequent  case  of 
Oarr"  v.  Edwards,  supra,  in  the  Court  of  Errors  and  Appeals, 
^e  (declared:  "Tlie  object  and  the  effect  of  section  12  was  to 
equalize  the  rate  of  the  transfer  tax  as  between  the  estates 
0^  ^T'esident  and  non-resident  decedents.     The  amount   (of 
f«e  ta>c)  depends  on  the  ratio  of  the  New  Jersey  property  to 
tfle    ^xitire  estate  wherever  situated.     This,  however,  merely 
3ffoi*c3^  a  measure  of  the  tax  imposed;  the  tax  is  still  by  the 
^jy    "v^^ords  of  the  section  imposed  upon  the  property  located 
^Jt/^iaix    the  state." 

■^"5^^  method  of  dealing  with  the  estate  of  non-residents 

^uj^ci      within  the  state  was  earlier  supported  by  the  views  of 

.    •     ^"^  Vistice  Keed  in  Tilford  v.  Diclctnson,  79  N,  J.  L,  302, 

^  ^*^^^^ling  with  tlue  l^slative  modus  operandi  imposed  by 

.^  "-■^  ^^x  act  of  1906.    This  method  of  taxation  was  also  dealt 

^y  Mr.  Justice  Kalisch,  in  this  court,  in  Howell  v. 

^^^-'^^^ds,  supra,  and  its  validity  was  there  recognized  and 

^^'^rj-uently  was  the  subject  of  consideration,  and  was  prac- 

*^3-^    applied  by  this  court  in  the  recent  opinion  by  Mr. 

^^^^^  Kalisch  in  Torran<:e  v.  Edwards,  post  p,  507.     Pur- 

^^^^^  the  subject  further  from  the  viewpoint  of  legality 

.  .  ^Reasonableness    under    the    constitutional    inhibitions, 

of  t>|  ^ 

the 


'^^^  legislative  method  of  equalizing  taxation,  as  between 
^^tates   of   resident  and   non-resident   decedents,   might 
\J.    ^^i:*  to  be  but  an  academic  task   in   the  light  of  these 
'     ^^3. ications,  but  it  may  not  be  out  of  place  to  obsene  in 
^  '    ^^^g,  that  the  principle  of  this  legislation  has  met  with 


^^X..  Lxxxix.  29 
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the  approval  of  the  highest  courts  in  other  jurisdictions  where 
the  question  has  been  presented  for  Judicial  determination. 
Adams  Express  Co,  v.  Indiana,  165  U.  S,  255;  Adams  Ex- 
press  Co.  v.  Ohio,  Id.  195;  Adams  Exirress  Co.  v.  Kentucky, 
166  Id.  171 ;  St.  Louis  and  W.  Railway  Co.  v.  Arkansas,  235 
Id.  350. 

The  general  power  of  the  state  to  enact  legislation  of  this 
character,  and  its  impregnability  to  attack  on  constitutional 
grounds,  is  amply  emphasized  and  vindicated  by  Mr.  Justice 
Pitney  in  St.  Louis  and  W.  Railway  Co.  v.  Arkansas,  supra, 
wherein  he  declares :  "Nothing  in  the  fourteenth  amendment 
imposes  any  iron-clad  rule  upon  the  states  with  respect  to  their 
internal  taxation,  or  prevents  them  from  imposing  double  tax- 
ation, or  any  other  form  of  unequal  taxation,  so  long  as  the  in- 
equality is  not  based  upon  arbitrary  distinctions."  There 
remains  therefore  to  consider  only  the  concrete  objection  pre- 
sented by  the  prosecutor,  in  the  form  of  various  reasons  to 
this  method  of  taxation;  the  contention  being  that  in  the 
case  suh  judice  its  application  results  in  inequality  to  this 
particular  estate. 

It  must  not  be  overlooked  in  any  calculation,  that  as  our 
legislation  now  stands,  the  non-resident  decedent  is  accorded 
a  favored  status,  since  he  is  exempted  in  the  succession  tax 
from  any  imp.06ition  upon  bonds  and  mortgages,  commercial 
paper,  bank  deposits  and  debts,  within  this  state,  which  tax- 
able assets  are  subject  to  taxation  as  assets  of  a  resident  de- 
cedent. Hopper  V.  Edwards,  uhi  supra.  Mention  of  this 
consideration  is  suggested  to  evince  the  fact  which  at  once 
must  become  apparent,  that  instead  of  subjecting  the  non- 
resident's estate  to  an  arbitrary  and  discriminative  tax,  the 
legislation  in  question,  if  discriminatory  at  all,  is  obviously 
so  only  in  favor  of  the  non-resident. .  That  such  legislation 
may  eventuate  differently  in  results  in  specific  instances,  when 
compared  with  the  results  attainable  in  the  case  of  the  resi- 
dent decedent,  presents  no  legal  ground  for  its  condemnation. 
The  never  ending  aim  of  popular  government,  and  the  age- 
long dream  of  the  political  economist,  have  been  the  evolution 
of  a  golden  rule  productive  of  equality  of  taxation.     In  this 
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as  in  many  other  fields  of  human  endeavor,  it  must  be  mani- 
fest thai  the  perfect  is  in  reality  the  unattainable. 

That  the  ratio  rule  applied  in  this  case  may  not  produce 
absolute  equality  in  results  ]nay  be  conceded,  but  it  will 
answer  its  purposes  in  the  complicated  relationship  of  our 
state  and  federal  life,  if  it  be  a  business-like  workable  rule, 
manifestly  the  latest  solution  in  the  line  of  judicial  and  legis- 
lative thought  upon  one  of  the  most  abstruse  problems  of 
modem  government. 

It  may  well  be  that  the  tax  ratio  in  actual  application  in 
this  instance  may,  as  exemplified  by  the  prosecutor^s  method 
of  computation,  produce  a  result  different  from  that  which 
will  be  obtained  under  the  method  applicable  to  the  estates 
of  resident  decedents;  but  as  we  have  observed,  that  fact 
does  not  furnish  the  determining  test  as  to  the  validity  of 
this  legislative  scheme,  nor  does  it  prove  the  absence  of  the 
necessary  constitutional  element  of  equality,  as  that  term  has 
been  defined  by  the  adjudged  cases.  "It  is,"  says  the  learned 
editor  and  commentator  of  the  Cyclopedia  of  Law  and  Pro- 
cedure, "a  matter  of  common  experience  that  absolute  equality 
in  the  imposition  of  a  tax  is  not  attainable,  nor  is  this  the 
meaning  of  the  constitutional  provision.  All  that  it  requires 
is  an  aim  and  intention  on  the  part  o*f  the  legislature  in' 
framing  the  tax  law  to  approximate  to  the  ideal  of  absolute 
equality,  as  closely  as  the  nature  of  the  subject  and  the  neces- 
sities of  practical  administration  will  permit.  Hence  the 
courts  will  not  pronounce  a  statute  invalid  on  this  ground, 
unless  it  appears  that  it  was  framed  on  a  plan  or  principle 
not  calculated  to  produce  equality  and  uniformity,  or  that 
its  administration  will  result  in  such  flagrant  injustice  as 
to  evidence  an  entire  disregard  of  the  constitutional  require- 
ment."   37  Cyc,  736,  and  cases  cited. 

Our  examination  of  the  computation  of  the  tax  made  by 
the  comptroller,  in  this  instance,  satisfies  us  that  it  was  made 
in  accordance  with  the  ratio  provision  of  the  act  of  1914,  and 
that  it  should  for  the  reasons  here  presented  be  sustained. 

The  tax  in  question  will  therefore  be  affirmed. 


Digitized  by  VjOOQIC 


■■■■  I'Ji'ifpivimf^n 


452  NEW  JERSEY  SUPREME  COURT. 

Ringwalt  Linoleum  Works  v.  Liquor.  89  N,  J,  L. 

RINGWAI/T  LINOLETiM  WORKS  v.  THERESA  LIQUOR  ET  AL. 

Submitted  July  6,  1916— Decided  November  10,  1916. 

Where  a  petition  was  filed  under  the  Workmen's  Compensation  act, 
and  a  day  was  thereafter  fixed  for  hearing  by  the  court,  and  the 
hearing  was  continued  by  an  order  regularly  entered  until  June, 
1914,  and  nothing  further  was  done  thereafter  until  September 
25th,  1915,  involving  a  period  of  over  twelve  months,  when  an  or- 
der was  made  fixing  a  day  for  hearing — Held,  that  the  proceedings 
under  the  act  are  intended  to  be  of  a  summary  nature,  and  the 
failure  of  the  petitioner  to  move  the  hearing  during  the  interim, 
warranted  the  defendant  in  concluding  that  the  proceeding  had 
been  abandoned,  and  the  order  fixing  a  day  under  the  circum- 
stances is  set  aside. 


On  certiorari  removing  an  order  of  the  Middlesex  Common 
Pleas. 

Before  Justices  Swayze^  Minturn  and  Kalisch. 

For  the  prosecutor,  Bedle  <&  Kellogg, 

For  the  defendants,  George  L.  Burton. 

The  opinion  of  the  court  was  delivered  by 

MiNTURN,  J.  The  writ  is  intended  to  review  an  order  of 
the  Middlesex  Pleas  respecting  the  trial  of  a  case  under  the 
Workmen's  Compensation  act  between  the  parties  hereto. 

The  difficulty  presented  arises  from  the  failure  of  the  par- 
ties to  enter  upon  the  record  the  various  orders  of  continu- 
ance. The  petition  was  filed  on  January  27th,  1914,  and  an 
order  was  thereafter  made  fixing  February  20th,  1914,  for 
the  hearing.  The  trial  was  thereafter  continued  by  orders 
regularly  entered  until  June  2d,  1914.  A  lapsus  is  then  pre- 
sented until  September,  1915,  (Juring  which  interim  no  action 
was  taken  by  either  party,  and  no  further  order  was  entered. 
Upon  the  latter  date  the  Common  Pleas,  against  the  objection 
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of  the  prosecutor,  made  an  order  fixing  September  25th,  1915, 
as  the  day  for  hearing,  and  the  present  writ  was  allowed  to 
review  the  legality  of  that  order. 

Upon  this  proceeding  we  are  concerned  only  with  the 
record  of  the  Common  Pleas  removed  by  this  writ.  Moore  v. 
Hamiltofi,  24  N.  J.  L.  532. 

If  that  record  be  deficient  in  any  respect  it  is  within  the 
province  of  either  party  to  allege  diminution  and  supply  the 
deficiency.  The  certified  record  shows  no  entry  of  an  order 
of  continuance  during  the  period  to  which  reference  has  been 
made,  and  our  consideration  of  the  case  must  be  based  upon 
the  status  thus  presented. 

The  proceedings  under  review  are  statutory  in  their 
origin  and  are  intended  to  be  summary  in  their  nature  and 
conduct.    Bauer  v.  Common  Pleas,  88  N.  J.  L.  128. 

The  twentieth  section  of  the  Workmen's  Compensation  act 
provides  that  after  the  filing  of  the  petition  the  judge  of  the 
Common  Pleas  shall  fix  a  time  and  place  for  hearing,  not  less 
than  three  weeks  after  the  date  of  filing  the  petition,  and  re- 
quires him  to  file  his  determination  within  thirty  days  after 
final  hearing.  It  is  further  provided  that  "at  the  time  fixed 
for  hearing,  or  any  adjournment  thereof,"  the  judge  shall 
hear  the  witnesses,  and  "in  a  summary  manner  decide  the 
merits  of  the  controversy." 

The  manifest  and  clear  intent  of  the  act  is  to  secure  that 
inexpensive  and  expeditious  determination  of  the  controversy, 
which  theretofore  was  claimed  to  be  a  fatal  defect  in  existing 
legal  procedure. 

The  procedure  followed  in  the  case  at  bar  obviously  vio- 
lates the  spirit  of  the  act.  The  proceedings  being  entirely 
statutory,  it  was  incumbent  upon  the  petitioner  to  present 
her  case  upon  the  day  fixed  for  hearing,  or  to  continue  it  by 
stated  adjournments  in  regular  mUnner  upon  the  records  of 
the  court,  either  by  consent  of  the  defendant  or  by  an  appli- 
cation made  upon  notice  to  the  other  side,  so  that  the  de- 
fendant would  have  notice  of  the  proceeding,  and  be  cogni- 
zant of  the  status  of  the  case.    To  coimtenance  this  applica- 


Digitized  by  VjOOQIC 


454  XEW  JERSEY  SUPREME  COURT. 

Wygant  v.  Hackensack  Impt.  CJom.  8,9  N.  J.  L, 

tion  after  twelve  months  have  expired  since  the  last  regular 
step  was  taken  in  the  proceeding  is,  in  effect,  to  ignore  the 
very  purpose  of  this  legislation,  and  to  give  to  the  party  in 
laches  an  advantage  which  he  could  not  have  attained  under 
legal  procedure  as  it  existed  anterior  to  this  enactment.  Wolf 
v.  Watson  Stillman  Co.,  79  N,  J,  L.  284. 

There  is  always,  of  course,  the  consideration  to  be  noted 
in  such  a  situation  as  is  presented  by  this  record,  that  the 
adverse  party  deeming  the  proceeding  to  have  been  abandoned 
may  find  it  difficult,  if  not  entirely  impracticable,  to  procure 
the  witnesses  to  the  controversy,  who,  when  the  petition  was 
filed,  may  be  presumed  to  have  been  readily  accessible.  These 
considerations  lead  us  to  conclude  that  the  order  brought  up 
for  review  must  be  set  aside. 


MICHAEI.    M.    WYGANT,    PROSECUTOR,    v.    HACKENSACK 
IMPROVEMENT  COMMISSION,  RESPONDENT. 

Submitted  June  29,  1915— Decided  August  10,  1916. 

1.  The  act  of  1914  (Pdmph.  L.,  p.  422),  empowering  any  munici- 
pality, governed  by  a  board  of  commissioners  or  improvement 
commission,  to  establish  a  full-paid  or  part-paid  fire  department, 
is  unconstitutional,  in  that  by  its  limitation  a  department  of  pub- 
lic service,  common  to  all  municipalities,  and  in  nowise  peculiar 
to  any  specific  municipality,  is  delimited  in  use  to  a  particular 
class  of  municipality,  and  the  act  is  a  special  and  local  law  in 
that  respect. 

2.  The  ordinance  under  review,  creating  a  part-paid  fire  department 
in  Hackensack,  while  not  valid  under  the  act  of  1914  (Pamph^ 
L.,  p.  422),  may  be  sustained  because  authorized  under  the  pro- 
visions of  an  act  approved  March  9th,  1882  {Pamph.  L.,  p,  80; 
Comp,  Stat,  p.  5501). 


On  writ  of  certiorari  removing  ordinance  and  resolution. 
Before  Justices  Parker,  Minturn  and  Kalisch. 
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For  the  prosecutor,  James  S.  De  Turck. 

For  the  respondent,  Arthur  Van  BusJcirk  and  Wendell  J. 
Wright 

The  opinion  of  the  court  was  delivered  by 

MiNTUBN,  J.  The  writ  is  intended  to  review  two  ordi- 
nances passed  by  the  Hackensaek  Improvement  Commission, 
and  certain  resolutions  passed  thereunder,  resulting  in  the 
appointment  of  William  Ziegler,  as  chief  of  the  fire  depart- 
ment, as  against  the  prosecutor,  who  was  an  unsuccessful 
candidate  for  the  position. 

The  insistence  of  the  prosecutor  is  that  while  he  failed  to 
obtain  the  appointment,  another  competitor,  one  Livock,  was 
entitled  to  receive  the  same,  and  upon  that  theory  the  prose- 
cutor sued  o-ut  this  writ  as  a  taxpayer.  The  defendant  was 
incorporated  by  special  act  of  the  legislature  in  1868  (Pamph, 
L,,  p,  564),  and  to  it  were  conceded  inter  cUia  certain  cor- 
porate powers  theretofore  vested  in  the  inhabitants  of  the 
village  of  Hackensaek.  In  1914,  an  act  was  passed  which 
empowered  any  municipality  governed  by  a  board  of  com- 
missioners or  improvement  commission,  to  establish  a  full- 
paid  or  part-paid  fire  department.     Pamph.  L.,  p,  432. 

Pursuant  to  the  powers  contained  in  this  act,  the  defendant 
passed  an  ordinance  creating  a  part-paid  fire  department, 
and  thereafter  attempted  to  appoint  a  chief  of  the  fire  de- 
partment. Eight  candidates,  including  the  prosecutor,  pre- 
sented themselves  for  a  physical  and  mental  examination. 
According  to  the  rating  adopted  by  the  examining  board, 
Ziegler  stood  highest,  and  received  the  appointment,  which 
was  subsequently  confirmed  by  the  commissioner.^,  after  which 
these  proceedings  were  instituted  attacking  the  legality  of 
the  appointment. 

It  is  contended  that  the  act  of  1914  under  which  the  de- 
fendant, acted  is  unconstitutional  as  violative  of  article  4, 
section  7,  paragraph  2  of  the  constitution,  which  provides 
that  the  legislature  shall  not  pass  private,  local  or  special 
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laws  "regulating  the  internal  aflEairs  of  towns  and  counties, 
and  appointing  local  officers  or  commissions  to  regulate, mu- 
nicipal aflPairs." 

The  Court  of  Errors  and  Appeals  in  Hermann  v.  Outten- 
herg,  63  N.  J.  L.  616,  recognized  commissions  such  as  this 
defendant  as  *%  class  by  themselves." 

The  act  of  1868  constituting  the  commission,  provides  that 
it  shall  be  entitled  "The  Hackensack  Improvement  Com- 
mission." This  differentiation  and  recognition  of  defendant 
as  a  distinct  class  for  legislation  and  judicial  decision,  makes 
it  manifest  the  defendant  stands  with  such  other  munici- 
palities as  are  indicated  by  its  peculiar  nomenclature  as  "a 
class  by  themselves."  for  which  under  the  construction  ac- 
corded to  the  constitutional  provision  under  review,  by  this 
court  and  the  Court  of  Errors  and  Appeals,  in  numerous 
adjudications,  legislation  of  the  character  in  question  is  en- 
tirely appropriate.    Hermann  v.  Otittenberg,  nbi  supra. 

No  objection  could  exist  to  this  act  if  it  be  conceded  that 
the  defendant  forms  a  class  by  itself,  and  that  the  legislation 
under  review  cannot  possibly  operate  upon  more  than  a  single 
object.    Budd  v.  Hancock,  66  N.  J.  L.  133. 

The  difficulty,  however,  of  supporting  the  act  as  consti- 
tutional legislation  inheres  in  the  fact,  that  by  its  limitation, 
a  department  of  public  service  common  to  all  municipalities, 
and  in  nowise  peculiar  to  any  municipality  is  delimited  in 
use  to  the  class  of  which  this  defendant  forms  the  most  con- 
spicuous type  and  example.  Under  such  a  situation,  legis- 
lation of  this  character  has  uniformly  been  condemned  by 
the  adjudications  of  this  court  and  those  of  the  Court  of 
Errors  and  Appeals. 

Dobbins  v.  Long  Branch,  59  N,  J.  L,  146,  presents  a  situa- 
tion mutatis  mutandis  practically  similar.  There  the  act  sub 
judice  was  "An  act  authorizing  municipalities  governed  by 
commissioners  to  pave  and  improve  streets  and  avenues,  and 
provide  payment  therefor."    Oen.  Stat.,  p.  2156. 

This  court  condemning  the  act  as  violative  of  the  consti- 
tutional provision  here  invoked  said:  *The  act  is  one  which 
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attempts  to  grant  certain  corporate  powers  and  to  regulate 
the  internal  affairs  of  the  municipalities,  and  there  is  no  sub- 
tantial  or  natural  reason  that  can  be  proved  why  its  powers 
and  pri\i leges  should  be  conferred  alone  upon  municipalities 
governed  by  commissioners  in  exclusion  of  all  other  munici- 
palities of  like  character  governed  otherwise.^  Similar  ad- 
judications are :  Heifer  v.  Simon,  53  -N.  J.  L.  550 ;  Canfield 
V.  Davies,  61  Id,  26;  Ross  v.  Winsor,  48  Id.  95;  Wanser 
v.  IIoos,  60  Id.  482;  Delaware  River  Transportation  Co.  v. 
Trenton,  86  Id.  48;  affirmed.  Id,  679. 

While  we  find  it  necessary  to  condemn  the  act  under  re- 
view as  special  and  local,  the  ordinance  in  question  is  not 
tliereby  rendered  inoperative  and  ineffectual  since  under  the 
provisions  of  the  act  entitled  '^An  act  to  enlarge  the  powers 
of  the  boards  of  commissions  of  certain  of  the  towns  of  this 
state,"  approved  March  9th,  1882  (Pamph.  L.,  p.  80;  Camp. 
Stat.,  p,  5501),  we  find  ample  provision  made  to  warrant  the 
passage  of  the  ordinance  under  review.  That  act  confers 
upon  the  defendant  the  necessary  power  to  "purchase  engines, 
hose  and  other  apparatus"  and  "to  contract  and  organize  fire 
departments  for  their  respective  towns  and  may  make  all 
needful  rules  and  regulations  touching  the  matters  aforesaid." 

The  defendant,  as  the  legal  successor  of  the  township  com- 
mittee of  the  township  of  Xew  Barbadoes,  in  the  county  of 
Bergen,  pursuant  to  the  provisions  of  the  act  of  1896  {Comp. 
Stat.,  p.  5620,  pi.  102),  may  properly  avail  itself  of  the 
provisions  of  that  act  for  the  purpose  in  question. 

The  liberality  of  interpretation  accorded  to  the  word  "town" 
in  this  connection,  in  Hermann  v.  Outtenberg,  ubi  supra,  by 
the  Court  of  Errors  and  Appeals,  serves  to  warrant  the  in- 
clusion of  the  defendant  as  one  of  the  class  of  municipalities 
comprehended  within  the  legislative  designation  of  towns 
governed  by  boards  of  commissions. 

The  final  contention  of  the  prosecutor  is  that  the  appoint- 
ment was  not  made  in  accordance  with  the  provisions  of  the 
ordinance. 
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This  result  is  essentially  equivalent  to  declaring  that  Ziegler 
is  the  possessor  of  an  office  which  he  is  not  entitled  by  law 
to  hold,  and  upon  well-settled  principles,  such  a  question  is 
not  one  for  disposition  by  certiorari,  but  can  be  legally  dealt 
with  only  by  quo  warranto.  As  a  result,  the  writ  must  be  dis- 
missed, with  costs. 


BOBERT  CARSON,  PROSECUTOR,  v.  SAMUEL  KALISCH, 
JUSTICE  OF  THE  SUPREME  COURT,  AND  THOMAS  J. 
SCULLY,  DEFENDANTS. 

Argued  November  24,  1916— Decided  November  26,  1916. 

1.  Section  159  of  the  act  concerning  elections  {Comp,  Stat,,  p. 
2125),  providing  a  procedure  to  obtain  a  recount  of  the  votes 
cast  at  an  election,  applies  to  a  contest  in  an  election  for  mem- 
ber of  congress  from  this  state. 

2.  Held,  also,  that  the  petition  for  a  recount  set  out  sufficient  facts 
to  warrant  an  order  for  a  recount,  under  Kcams  v.  Edwards, 
28  Ath  Rep.  723,  and  that  the  petition  was  properly  verified, 
under  Johnson  v.  Allen,  55  N.  J,  L,  400,  401. 


Before  Justice  Kalisch,  on  stipulation  between  counsel. 

For  the  prosecutor,  Theodore  Strong, 

For  the  defendants,  Thomas  P,  Fay  and  Lindley  M.  Gar- 
rison. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  prosecutor  seeks  to  set  aside  an  order 
made  by  a  justice  of  the  Supreme  Court  for  a  recount  of  the 
votes  cast  at  the  last  general  election  for  candidates  for  con- 
gress in  the  third  congressional  district,  comprising  Middle- 
sex, Monmouth  and  Ocean  counties,  in  which  district  the 
prosecutor,  Robert  Carson,  and  Thomas  J.  Scully,  the  de- 
fendant, were  congressional  candidates,  upon  the  ground, 
chiefly,   that  section    159   of   the   act   concerning   elections 
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{Comp,  Stat.,  p.  2125),  under  which  the  ordei  was  made, 
does  not  confer  any  power  or  authority  on  a  Supreme  Court 
justice  to  make  such  an  order  in  relation  to  congressional 
candidates.  '  * 

Section  159,  supra,  provides:'  "Whenever  any  candidate  at 
any  election  shall  have  reason  to  believe  that  an  error  has 
been  made  by  any  board  of  elections  or  of  canvassers  in  count- 
ing the  vote  or  declaring  the  vote  of  such  election  *  *  * 
whereby  the  result  of  such  election  has  been  changed,  such 
candidate  *  *  *  may,  within  ten  days  after  sucli  election, 
apply  to  any  justice  of  the  Supreme  Court,  who  sliall  be  au- 
thorized to  order  and  cause,  upon  such  terms  as  he  may  deem 
proper,  a  recount  of  the  whole  or  such  part  of  tlie  votes  as  lie 
may  determine,  to  be  publicly  made  under  his  direction  by 
the  county  board  of  elections,  after  due  notice  by  such  candi- 
dates to  the  parties  interested  of  the  time  and  place  of  such 
recount;  and,  if  it  shall  appear  upon  such  recount  that  an 
error  lias  been  made  sufficient  to  change  the  result  of  such 
election,  then  such  justice  in  case  of  candidates  shall  revoke 
the  certificates  of  election  already  issued  to  any  person,  and 
shall  issue  in  its  place  another  certificate  in  favor  of  the  party 
who  shall  be  found  to  have  received  a  majority  of  the  votes 
cast  at  such  election;  and  in  case  ofreferendums  or  ques- 
tions shall  make  a  certificate  that  the  result  of  such  election 
be  corrected ;  which  certificates  shall  supersede  all  others  and 
entitle  the  holder  thereof  to  the  same  rights  and  privileges 
as  if  said  certificates  had  been  originally  issued  by  the  can- 
vassing board." 

Only  so  much  of  section  159  has  been  quoted  as  is  perti- 
nent to  the  matter  in  hand. 

The  insistence  of  counsel  for  the  prosecutor  is  that  the  leg- 
islative intent  was  to  confine  the  provisions  of  this  section  to 
candidates  for  election,  such  as  state  senators,  members  of 
assembly,  surrogates  and  other  county  and  municipal  officers 
who,  if  elected,  are,  under  the  statute,  entitled  to  receive  their 
certificates  of  election  from  the  county  board  of  canvassers. 
And,  in  furtherance  of  this  view,  it  is  strenuously  argued  that 
the  clear  legislative  design  to  exclude  candidates  at  an  elec- 
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tion  for  governor.  United  States  senator,  members  of  congress 
and  presidential  electors,  whose  election  under  the  statute  is 
to  be  determined  by  the  state  board  of  canvassers,  is  made 
manifest  by  the  provisions  of  sections  160  and  161  relating 
to  the  recount  of  votes,  and  section  164  relative  to  contested 
elections  for  county  officers,  &c. 

In  support  of  this  it  is  contended  that  section  160  requires 
that  whenever  a  certificate  is  issued  by  a  justice  of  the  Su- 
preme Court,  as  provided  in  certain  cases  by  section  159,  such 
certificates  "shall  be  filed  with  the  clerk  of  the  county  or 
municipality  in  and  for  which  such  election  was  held;"  and 
that  such  clerk  shall  make  and  certify  a  copy  thereof  and 
shall  without  delay  deliver  such  copy  to  the  person  who  shall 
be  declared  elected;  and  that  in  case  of  an  election  for  sena- 
tor, members  of  assembly,  or  any  county  officers,  the  county 
clerk  shall  within  five  days  thereafter  transmit  to  the  secre- 
tary of  state,  at  Trenton,  another  copy  of  such  certificate, 
signed  by  him  and  attested  by  his  official  seal;  and  hence 
it  is  clear  that  the  statutory  machinery  provided  to  put  into 
effect  a  certificate  granted  after  a  recount  had,  by  virtue  of 
the  provisions  of  section  159,  is  wholly  inapplicable  to  can- 
didates for  congress,  for  the  reasons,  firstly,  that  the  issu- 
ance of  such  certificate'  is  limited  to  elections  held  in  and  for 
a  county  or  municipality,  whereas  in  the  present  case  the 
election  of  a  congressman  was  in  and  for  a  district  compris- 
ing tliree  counties;  and  as  the  declared  object  of  such  new 
certificate  is  to  revoke  one  previously  issued  by  the  board  of 
canvassers  of  the  county  in  and  for  which  the  election  was 
held,  and  since  no  certificate  is  authorized  to  be  or  was  issued 
by  the  board  of  county  canvassers  to  either  candidate  for  con- 
gress and  none  filed  with  the  county  clerk,  and  further,  be- 
cause in  such  a  case  the  vote  is  canvassed  by  the  state  board 
of  canvassers  and  the  certificate  issued  by  the  secretary  of 
state,  that,  therefore,  there  could  be  no  certificate  on  file  to 
revoke  in  the  office  of  the  clerk  of  the  county  in  and  for 
which  county  the  election  was  had.  Secondly,  that  section 
161  of  the  Election  act  requires  the  applicant  for  a  recount 
either  to  deposit  a  sum  of  money  with  the  clerk  or  give  se- 
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eurity  for  the  payment  of  the  expenses  of  such  recount  to 
the  "incumbent/'  &c.,  and  that  by  section  164  of  the  same 
act,  the  term  "incumbent"  is  declared  to  mean  the  persons 
whom  the  canvassers  declare  elected,  and  that  section  161, 
supra,  further  provides  that  "if  it  shall  appear  an  error  suffi- 
cient to  change  the  result  has  been  made,  then  the  expense 
of  such  recount  shall  be  paid  by  the  county  or  municipality 
in  and  for  which  such  election  was  held,"  and  that,  therefore, 
it  is  obvious  that  the  applicant  for  a  recount  must  be  an 
"incumbent"  that  is  declared,  to  have  been  elected  by  the 
board  of  canvassers  before  he  can  apply  for  a  recount,  and, 
as  the  state  board  of  canvassers  are  not  authorized  to  meet 
for  the  purpose  to  canvass*  the  votes  cast  at  a  general  elec- 
tion, anfl  to  declare  the  result  until  twenty-one  days  after  the 
day  of  election,  and  whereas  no  certificate  can  be  issued  to  the 
successful  candidate  until  twenty-one  days  after  such  elec- 
tion, it  follows  as  a  necessary  conclusion  that  a  candidate  for 
congress  is  not  within  the  purview  of  section  159,  because 
that  section  requires  that  the  application  for  a  recount  by  a 
candidate  shall  be  made  within  ten  days  after  election;  and 
that  such  a  candidate  is,  also,  not  within  the  purview  of  the 
other  sections  above  referred  to,  because  they  expressly  deal 
with  candidates  elected  in  and  for  a  county  or  municipality; 
whereas  a  congressman  is  elected  in  and  for  a  congressional 
district.  Concretely  stated,  the  position  taken  by  counsel  for 
the  prosecutor  is  to  the  effect  that  the  issuance  of  a  certificate 
of  election  to  the  successful  candidate  is  a  condition  precedent 
to  the  right  of  a  defeated  candidate  to  apply  for  a  recount 
of  votes,  and  that  in  any  event  a  candidate  for  congress  is  not 
within  the  purview  of  the  act,  and,  therefore,  the  order  for 
the  recount  made  in  tlie  present  case  wa'5  unauthorized. 

The  fabric  of  the  argument  in  support  of  this  contention 
consists  of  assumptions  and  inferences  which  attempt  to 
refute  the  express  declarations  of  section  159.  This  section 
does  not  require,*  as  has  been  assumed,  that  there  shall  be  a 
declaration  of  the  vote  by  a  board  of  canvassers  or  a  certifi- 
cate issued  to  the  successful  candidate  before  an  application 
may  be  made  for  a  recount  by  an  unsuccessful  candidate  for 
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the  oflBce,  but,  on  the  contrary,  the  section,  in  unmistakable 
terms,  provides  that  an  error  made  sufficient  to  change  the 
result  of  the  election  by  any  board  of  elections  or  board  of 
canvassers  in  counting  or  declaring  the  vote  shall  afford  the 
basis  of  a  recount.  The  board  of  elections  alluded  to  is  the 
board  of  elections  of  an  election  district  and  is  a  distinct  body 
from  the  county  board  of  elections  which  is  also  the  board 
ol  canvassers  for  the  county. 

The  statutory  basis  for  a  recount  is  either  an  error  in  the 
count  of  or  in  declaring  the  vote  by  a  board  of  elections,  or 
an  error  in  the  count  of  or  in  declaring  the  vote  by  a  board 
of  canvassers.  It  is,  therefore,  too  plain  to  admit  of  any 
controversy  that  an  unsuccessful  candidate  may  before  the 
vote  is  sent  to  the  board  of  canvassers  apply  for  t  recoifnt 
according  to  the  express  terms  of  the  statute. 

Furthermore,  since  the  statute  provides  that  the  applica- 
tion for  a  recoimt  may  be  made  within  ten  days  after  the 
election,  which  limitation  of  time  has  been  held  to  be  manda- 
tory in  the  Van  Noort  case,  by  Mr.  Justice  Minturn  (85  Ail. 
Rep.  813),  it  is  fair  to  presume  that  it  was  the  legislative  in- 
tent that  the  application  should  be  made  as  speedily  as  pos- 
sible, so  that  the  error,  if  any,  could  be  promptly  corrected, 
irrespective  of  the  fact  whether  the  vote  had  been  declared  or 
not  by  the  board  of  canvassers.  But  if  the  view  of  counsel 
for  the  prosecutor  were  adopted,  the  prime  object  of  the  act, 
whicli  is  to  secure  a  recount,  would  be  subject  to  be  defeated, 
for  under  the  Election  law  the  board  of  canvassers  cannot 
legally  convene  to  canvass  votes  until  six  days  after  the  elec- 
tion, and  in  large  gounties,  like  Essex  and  Hudson,  where  the 
boards  are  often  required  to  adjourn  to  some  future  day  to 
finish  the  canvass  of  votes,  such  adjournment  might  extend 
beyond  the  ten  days'  limit  from  the  date  of  the  election  and 
thus  render  the  provision  for  a  recount  ineflBcacious. 

The  provision  of  section  159,  to  the  effect  that  where  it 
shall  appear  upon  such  recount  that  an  error  has  been  made 
sufficient  to  change  the  result  of  such  election,  the  justice  of 
the  Supreme  Court  shall  revoke  the  certificate  of  election 
already  issued  to  any  person  and  shall  issue  in  its  place 
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another  certificate,  &c.,  is  consistent  with  the  views  above  ex- 
pressed, because  the  legislature  evidently  had  in  mind  that 
there  might  be  candidates  who  would  apply  for  a  recount  of 
the  votes  after  the  canvassing  board  had  declared  the  vote 
and  issued  the  certificate  to  the  successful  candidate,  and  it 
was  manifestly  to  meet  such  contingencies  that  this  pro- 
vision was  inserted  in  the  act. 

The  requirement  of  section  160,  "that  whenever  any  such* 
certificate  shall  be  issued,  &c.,  the  same  shall  be  filed  with  the 
clerk  of  the  county  in  and  for  which  such  election  was  had," 
clearly  refers  to  certificates  to  be  issued  by  the  justice,  under 
section  159,  to  revoke  certificates  which  have  been  issued  to 
coimty.  and  municipal  officers  and  does  not  in  legal  effect 
exclude  the  existence  of  a  right  to  the  issuance  of  a  certificate 
in  favor  of  a  candidate  at  an  election  in  whose  favor  no  cer- 
tificate was  issued  but  who  is  found  on  the  recount  to  have 
received  a  majority  of  the  votes  cast.  And,  as  there  is  a  well- 
recognized  canon  of  statutory  construction  that  words  relat- 
ing to  persons  of  inferior  rank  will  not  be  so  construed  as  to 
include  persons  of  a  superior  rank,  section  160  cannot,  there- 
fore, have  the  legal  effect  of  excepting  out  of  the  operation  of 
section  159  candidates  for  xjongress. 

The  legislative  design  in  enacting  section  160  was  not  to 
narrow  the  scope  of  the  application  of  section  159  to  any 
candidate  at  any  election,  but  to  point  out  a  special  procedure 
peculiarly  applicable  to  candidates  for  county  and  munici- 
pal offices.  • 

And  this  view  is  equally  applicable  to  section  161.  For  if 
the  term  "incumbent"  in  this  section  is  to  receive  the  legis- 
lative meaning  ascribed  to  the  term  in  section  164  of  the  act 
relating  to  contested  elections,  namely,  that  of  a  candidate 
who  has  been  declared  elected  by  a  board  of  canvassers,  it 
can  have  no  other  legar  effect  than  to  regulate  the  procedure 
of  a  recount  in  a  case  where  a  certificate  of  election  had 
already  been  issued  to  one  of  the  candidates.  That  is  not 
the  case  here. 

But  even  if  it  appeared  that  by  reason  of  the  statutory 
machinery  provided  by  the  legislature  to  carry  into  effective 
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operation  th^  provisions  of  section  159  that  such  machinery 
is  inapt  to  an  election  of  a  candidate  for  congress,  that  would 
not  afford  a  sufficient  legal  justification  to  ignore  the  prime  ob- 
ject of  the  act,  namely,  that  "whenever  any  candidate  at  any 
efection  shall  have  reason  to  believe  that  an  error  has  been 
made  by  any  board  of  elections  or  of  canvassers  in  counting 
the  vote  or  declaring  the  vote  of  such  election,"  &c.,  such 
candidate  is  entitled  to  a  recount. 

It  is  difficult  to  conceive  of  a  collocation  of  words  more 
expressive  of  a  legislative  design  to  inaugurate  a  public  policy 
in  the  interest  of  the  people  of  this  state  than  the  language 
just  quoted.  The  obvious  design  was  to  give  effect  to  the  will 
of  the  people  as  expressed  by  their  votes. 
^  This  broad  design  would  be  seriously  impaired  if  it  were 
permitted  upon  unsubstantial  or  technical  grounds  to  add  io 
the  statutory  words  "any  candidate  at  any  election"  the  words 
"for  state  senator,  member  of  assembly  or  county  or  munici- 
pal office.^^  The  act,  as  it  originally  stood  (Pamph.  L,  18Q0, 
p,  229),  did  so  limit  its  provisions  to  "any  election  in  this 
state  for  member  of  the  senate  or  member  of  the  assembly," 
and  by  Pamph.  L,  1895,  p.  659,  this  was  changed  to  "any 
candidate  for  any  office,"  and,  finally,  by  Pamph,  L.  1898,  p, 
310,  changed  to  "any  candidate  at  any  election."  Some  sig- 
nificance must  be  given  to  these  changes. 

No  sound  reason  has  been  advanced,  and  it  may  be  fairly 
said  that  none  can  be  given,  why  there  fehould  be  any  differ- 
entiation of  the  will  of  th^  people,  as  expressed  by  their  votes, 
in  a  congressional  district  or  in  the  entire  state,  from  tliat  ex- 
pressed in  the  city  or  county.  To  give  it  the  construction 
contended  for  by  the  prosecutor  would  run  the  statute  into 
the  height  of  absurdity.  In  Gage  v.  Clark,  51  N.  J.  L,  97, 
a  contested  election  case,  Mr.  Justice  Dixon,  in  delivering 
the  opinion  of  the  Supreme  Court  (on  p.  99),  said:  "A 
further  argument  is  presented  by  counsel  for  the  prosecutor, 
based  upon  the  provisions  of  section  111  of  the  statute,  to  the 
effect  that  a  successful  contestant  shall  be  'entitled  to  his 
certificate,'  and  *the  certificate  of  election'  of  the  defeated  in- 
cumbent shall  be  annulled.    Counsel  contends  that  these  pro- 
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visions  are  inapplicable  to  justices  of  the  peace  because  they 
do  not  receive  certificates  of  election,  and,  therefore,  these 
officers  are  not  embraced  in  any  part  of  the  law. 

^^ut  we  think  this  conclusion  is  too  broad  for  the  premise. 
The  formal  annulment  of  an  old  certificate  and  granting  of 
a  new  one  are  quite  unimportant  for  any  useful  object  at 
which  the  law  aimed.  It  would  be  an  unreasonable  interpre- 
tation of  the  statute  to  confine  its  substantial  enactments 
within  the  limits  of  these  purely  formal  provisions.  It  is 
much  more  rational  to  assume  that  the  legislature  intended 
to  give  full  effect  to  what  T^as  important,  and  overlooked  the 
fact  what  was  in  all  cases  immaterial  was  also  sometimes 
inapt."  And  In  re  Stewart,  a  contested  election  case  re- 
ported^ in  50  N.  E,  Rep,  51,  Judge  Bartlett,  in  speaking  for 
the  Court  of  Appeals  (on  p.  53),  said:  ^T?he  object  of  elec- 
tions is  to  ascertain  the  popular  will,  and  not  to  thwart  it. 
The  object  of  election  laws  is  to  secure  the  rights  of  duly- 
qualified  electors,  and  not  defeat  them.  Statutory  regulations 
are  enacted  to  fecure  freedom  of  choice,  and  to  prevent  fraud, 
and  not  by  technical  obstructions  to  make  the  right  of  voting 
insecure." 

It  is  consonant  with  the  best  judicial  thought  on  the  sub- 
ject that  in  the  construction  of  election  laws  to  construe  them 
liberally.  A  careful  analysis  of  the  provisions  of  section  159 
will  reveal  that  the  section  affords  a  complete  scheme  for  a  re- 
count in  the  case  of  a  congressional  candidate. 

This  section  applies  to  any  candidate  at  any  election.  It 
authorizes,  in  general  terms,  a  justice  of  the  Supreme  Court 
to  order,  or  cause  upon  such  terms  as  he  may  deem  proper,  a 
recount  of  the  whole  or  any  part  of  such  votes  cast  at  the 
election.  As  one  of  the  terms  the  justice  could  properly 
order  the  giving  of  a  bond  by  a  congressional  candid-ate  to 
secure  the  payment  of  the  cost  of  such  recount.  This  section 
further  empowers  the  justice,  if  the  recount  changes  the  re- 
sult of  the  election,  to  issue  a  certificate  to  the  successful  can- 
didate, &c.  Whether  the  provisions  of  this  section  can  be 
effectively  enforced  after  the  recount  is  had  and  decided  is 
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not  before  me  in  this  proceeding.  The  only  question  to  be 
passed  on  in  the  present  case  is  whether  or  not  section  159 
includes  within  its  terms  the  granting  of  a  recount  in  a 
proper  case  to  a  congressional  candidate.  The  views  herein 
expressed  lead  to  the  conclusion  that  it  does.  The  order  for 
a  recount  was  therefore  within  the  jurisdiction  of  a  Supreme 
Court  justice  to  make. 

The  next  reason  assigned  for  setting  aside  the  order  is 
that  "due  notice  of  the  time  and  place  of  the  recount  has  not 
been  given  to  the  prosecutor.^'  The  statute  provides  that  a 
justice  of  the  Supreme  Court  shall  be  authorized  to  order 
and  cause  a  recount  to  be  made  under  his  direction,  "after 
due  notice  of  such  candidate  to  the  parties  interested  of  the 
time  and  place  of  such  recount." 

The  order  was  made  on  the  15th  day  of  November,  1916, 
and  provided  that  the  recount  should  be  begun  on  Monday, 
the  20th  day  of  November,  1916.  It  directed  that  notice  of 
the  time  and  place  of  such  recoimt  be  served  upon  the  prose- 
cutor, Robert  Carson,  within  three  days  from  the  date  thereof. 
It  appears  that  it  was  actually  served  upon  the  prosecutor 
within  two  days  from  the  date  thereof.  This  constituted  due 
notice. 

Another  reason  assigned  is  that  due  notice  of  the  contents 
of  the  petition  has  not  been  given  to  the  prosecutor. 

The  statute  on  which  this  proceeding  is  founded  makes  no 
such  direction. 

The  reason  assigned  that  the  order  was  not  filed  within 
due  time  is  also  without  merit.  The  statute  does  not  require 
the  filing  of  any  order.  The  return  to  the  writ  in  this  case 
shows  that  a  petition  for  a  recount  and  the  order  made  by 
the  justice  of  the  Supreme  Court  were  marked  filed  on  No- 
vember 15th,  1916,  the  day  of  the  application  for  the  recount. 
It  is  conceded  by  counsel  for  the  prosecutor  that  he  procured 
a  copy  of  the  petition  on  the  18th  day  of  November,  1916, 
from  one  of  the  counsel  of  Mr.  Scully.  It  does  not  appear 
that  any  injury  resulted  to  the  prosecutor  by  reason  of  the 
failure  to  have  a  copy  of  the  petition  earlier. 
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The  next  point  urged  is,  that  the  petition  is  insufficient  to 
warrant  an  order  for  a  recount.  An  examination  of  the 
petition  shows  that  it  sets  out  all  the  facts  required  by  sec- 
tion 159  to  constitute  the  basis  of  an  order  for  a  recount. 
The  cases  cited  by  counsel  for  the  prosecutor  in  support  of 
his  contention  deal  with  contested  election  cases  and  are  not 
applicable  to  petitions  for  a  recount.  In  Reams  v.  Edwards, 
28  Atl.  Rep,  723,  there  was  an  order  for  a  recount,  made  ex 
parte  by  Mr.  Justice  Depue,  with  leave  to  the  candidate  in- 
terested to  apply  to  set  it  aside.  Upon  the  argument  it  was 
objected  that  the  petition  stated  no  facts  upon  which  the 
petition  was  filed  that  an  error  has  been  made  in  counting 
the  votes.    The  petition  was  held  to  be  sufficient. 

Lastly,  it  is  objected  that  the  petition  is  not  properly 
verified. 

The  precise  objection  relied  on  is  that  the  petitioner's 
affidavit  as  to  the  facts  set  out  in  his  petition  relating  to  acts 
not  his  own  is  made  on  belief  only.  This  objection  appears 
to  be  fully  answered  by  what  was  said  by  Mr.  Justice  Dixon 
in  Johnson  v.  Allen,  55  N,  J,  L.  400,  a  contested  election 
case.  The  learned  justice  (on  p.  401)  said:  ^^f  the  statute 
had  prescribed  verification  by  the  oath  of  the  contestant  him- 
self, as  in  KirTc  v.  Rhoads,  46  Col.  398,  it  might  fairly  be 
urged  that  it  was^  enough  for  him  to  swear  to  the  best  of  his 
knowledge,  information  and  belief,  because,  except  in  rare 
instances,  he  would  f)e  able  to  swear  to  nothing  more,  and  it 
could  not  be  supposed  that  the  legislature  had  in  view  only 
such  rare  instances.^' 

It  is  to  be  observed  in  this  connection  that  section  159 
makes  no  provision  as  to  the  manner  in  which  an  application 
for  a  recount  shall  be  presented,  nor  does  it  require  a  verifica- 
tion of  the  facts  upon  which  the  application  for  a  recount  is 
made. 

The  writ  will  be  dismissed,  without  costs. 
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MICHAEL  J.  DURKIN  ET  AL.,  PROSECUTORS,  v.  BOARD  OF 
FIRE  COMMISSIONERS  OF  THE  CITY  OF  NEWARK, 
DEFENDANT. 

Submitted  July  6,  IGlft—Dedded  December  7,  1916. 

1.  The  act  of  March  24th,  1885  {Pamph.  L.,  p.  130),  prescribing 
that  certain  officers  and  men  employed  by  municipal  au- 
thority in  the  fire  department  of  any  city  shall  hold  their  re- 
spective offices  during  good  behavior,  efficiency  and  residence  in 
such  city,  does  not  prohibit  the  reduction  in  rank  of  such  offi- 
cials for  reasons  of  economy  in  the  service. 
'2.  In  section  1  of  Pamph,  L,  1906,  p.  429  {Oomp,  Stat,,  p,  2402,  pL 
298),  which  provides,  among  other  things,  that  battalion  chieCs 
shall  hold  their  office  or  employment  during  good  behavior  and 
shall  be  removed  for  cause  after  a  hearing  or  opportunity  there- 
for is  afforded,  the  word  "cause"  in  the  statute  does  not  neces- 
sarily mean  one  of  the  causes  designated  in  Pamph,  L,  1885,  p. 
130.  Consequently,  in  a  city  having  a  fire  department  organised 
under  the  authority  of  Pamph,  L.  1885,  p.  326,  an  official  in  the 
fire  department  may  be  reduced  in  rank  in  the  interests  of  the 
economical  administration  of  the  department,  when  done  in  good 
faith  to  promote  the  efficiency  of  the  service,  although  it  may 
displace  some  men  whose  positions'  are  secured  to  them  during 
good  behavior. 

3.  Section  24  of  the  Civil  Service  law  {Comp,  Stat,,  p,  3804)  does 
not  tend  to  protect  officers  in  the  police  department  of  a  munici- 
pality against  reduction  in  rank  where  such  reduction  was  not 
the  result  of  discrimination  because  of  their  religious  or  political 
opinions  or  affiliation,  but  was  made  in  the  interest  of  economy 
in  the  affairs  of  government. 


On  certiorari. 

Before  Justices  Swayze,  Minturn  and  Kalisoh. 

For  the  prosecutors,  Frank  E,  Bradner. 

For  the  defendant,  Harry  Kalisch, 

The  opinion  of  the  court  was  delivered  by 
Kalisch,  J.     The  five  prosecutors,  Michael  J.  Durkin, 
Thomas  S.  Reilly,  Charles  S.  Storch,  Cornelius  Smith  and 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1916.  469 

89  N.  J.  L.  Durkin  v.  Newark  Fire  Com'rs. 

James  Fagan,  Jr.,  are  members  of  the  fire  department  of  the 
city  of  Newark. 

Each  of  the  prosecutors  was  reduced,  by  the  board  of  fire 
commissioners  of  the  city  of  Newark,  from  the  rank  and 
salary  of  a  battalion  chief  to  the  rank  and  salary  of  a  captain. 

The  prosecutors,  severally,  sued  out  writs  of  certiorari  to 
review  the  legality  of  the  action  of  the  board,  and,  aa  the  same 
legal  question  is  presented  by  these  writs,  the  cases  were  con- 
solidated and  argued  together. 

The  facts  are  briefly  these:  In  June,  1914,  the  prosecu- 
tors, who  were  captains  in  the  fire  department,  were  made 
battalion  chiefs.  The  city  of  Newark  then  contained  five 
battalion  districts  under  the  supervision  of  four  battalion 
chiefs,  there  being  a  vacancy  in  one  of  the  districts.  Each 
battalion  chief  was  equipped,  at  the  expense  of  the  munici- 
pality, with  a  horse  and  gig  at  an  initial  cost  of  about  $550. 
The  upkeep  of  these  equipments  was  the  source  of  consider- 
able expense.  The  promotion  of  the  prosecutors  carried  with 
it  an  increase  of  $400  in  the  salary  of  each,  annually.  No 
new  battalion  districts  were  created  and  no  equipments  had 
been  furnished  to  the  promoted  men.  The  effect  of  the  ad- 
vance of  the  prosecutors  to  battalion  chiefs  was  to  increase  the 
force  of  the  latter  from  five  to  nine  for  the  five  battalion  dis- 
tricts. To  carve  out  of  the  old  division  new  battalion  dis- 
tricts, and  to  provide  the  proper  equipment  for  the  new  bat- 
talion chiefs,  and  to  maintain  the  battalion  stations  properly, 
would  require  the  expenditure  of  large  sums  of  money. 

It  further  appeared  that  the  affairs  of  the  fire  department 
had  been  conducted  with  efiiciency  at  th«  time,  when,  in  1914, 
the  five  battalion  districts  were  under  the  supervision  of  the 
four  battalion  chiefs. 

Confronted  with  this  situation,  the  board  of  fire  commis- 
sioners of  1916,  on  the  11th  day  of  February,  1915,  notified 
each  of  the  prosecutors  to  appear  before  the  board  on  Feb- 
ruary 24th,  1915,  and  show  cause  why  he  should  not  be  re- 
duced to  the  rank  of  captain  for  reasons  of  economy.  The 
prosecutors,  with  coimsel,  appeared  before  the  board  at  the 
time  stated  and  asked  leave  to  file  written  answers,  which 
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privilege  was  accorded  them.  At  the  request  of  their  counsel 
a  further  continuance  was  granted  them,  and  they  filed  their 
several  answers  on  March  3d,  1915,  in  which  they  set  up  that 
their  reduction  to  the  rank  of  captain  for  reasons  of  economy 
was  not  in  the  nature  of  a  charge  against  them  in  compliance 
with  the  Civil  Service  law,  and  that  the  board  was  without 
power  to  make  the  reduction  in  rank  on  grounds  of  economy, 
,and  furthermore  that  no  such  grounds  existed.  The  prose- 
cutors offered  no  testimony  before  the  board  and  were  content 
to  rest  upon  their  answers,  whereupon  the  board  passed  the 
following  resolution :  ^'Resolved,  That  for  reasons  of  economy 
Battalion  Chiefs  Thomas  S.  Reilly,  Charles  C.  Storch,  James 
Fagan,  Jr.,  Michael  J.  Durkin  and  Cornelius  Smith,  be  and 
are  hereby  reduced  to  the  rank  and  salary  of  captain,  begin- 
ning March  16th,  1915.    Adopted  March  3d,  1915.'' 

Xine  reasons  have  been  assigned  by  counsel  for  the  prose- 
cutors why  the  resolution  demoting  the  prosecutors  should  be 
set  aside,  but  only  two  are  relied  on  and  presented  in  the  brief 
for  our  consideration.  The  two  reasons  relied  on  and  argued 
in  the  brief  embody  the  following  propositions:  Firstly,  that 
no  member  of  the  fire  department  can  be  reduced  in  rank  ex- 
cept for  cause  as  specified  by  the  statutes,  and  only  after  a 
trial  upon  specific  charges;  secondly,  that  the  prosecutors 
could  only  be  reduced  in  rank  in  accordance  with  the  Civil 
Service  law. 

In  order  to  sustain  the  view  expressed  in  the  first  proposi- 
tion, counsel  for  the  prosecutors  pointed  out  that  the  act  ap- 
proved March  24th,  1885  (Pcmph.  L.,  p.  130;  Comp.  8 tat, 
p.  2391,  §  256),  prescribes  that  the  officers  and  men  employed 
by  municipal  authority  in  the  fire  department  of  any  city 
shall  severally  hold  their  respective  offices  and  continue  in 
their  respective  employment  as  such  municipal  officers  and 
employes  during  good  behavior,  efficiency  and  residence  in 
such  city,  except  where,  by  statute,  the  term  of  any  such  offi- 
cer and  employe  is  determined  and  fixed  and  does  not  depend 
upon  the  pleasure  or  caprice  of  any  municipal  officer,  officers 
or  board  authorized  to  make  appointment  or  employment  in 
said  department,  and  that  such  officer  or  employe  shall  not 
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be  removed  from  such  oflBce  or  employment  for  political  rea- 
sons or  for  any  other  cause  than  incapacity,  misconduct,  non- 
residence  or  disobedience  of  just  rules  and  regulations.  And 
from  this  counsel  argues  that  according  to  the  construction 
put  on  this  statute,  in  Michaelis  v.  Jersey  City,  49  N.  J,  L. 
154,  where  it  was  held  that  the  transfer  of  an  employe  in  the 
Jersey  City  fire  department  from  his  position  of  engineer  to 
that  of  stoker,  the  latter  position  being  attended  with  different 
duties  and  different  pay,  was  invalid,  and  it  appearing  that 
the  reduction  of  the  prosecutors  in  the  present  case  is  to  a  rank 
requiring  different  duties  and  less  pay,  iherefore,  the  present 
case  is  controlled  by  the  one  cited,  and  the  reduction  in  rank 
of  the  prosecutors  must  be  declared  invalid. 

And  it  is  further  insisted  that  because  section  1  of  the  act 
of  1906  (Pamph.  L.,  p,  429;  Comp,  Stat,,  p.  2402,  pi,  298) 
provides,  among  other  things,  that  battalion  chiefs  shall  hold 
their  office  or  employment  during  good  behavior  and  shall  be 
removed  for  cause  after  a  hearing  or  opportunity  therefor  is 
afforded,  the  word  "cause'^  in  the  statute  must  be  held  to  mean 
one  of  the  causes  designated  in  the  act  of  1885. 

The  force  of  this  argument  is  much  weakened  by  the  fact 
that  in  an  act  entitled  "An  act  to  remove  the  fire  and  police 
departments  in  the  cities  of  this  state  from  political  control,^* 
approved  May  2d>  1885  (Pamph.  L,,  p,  326;  Comp.  Stat, 
p.  2341),  imder  which  a  board  of  fire  commissioners  was  or- 
ganized in  the  city  of  Newark,  it  is  provided  by  section  1, 
placitum  64,  page  2341  of  the  compiled  statutes  that  the  board 
of  fire  commissioners  shall  be  entrusted  with  the  government, 
control  and  management  of  the  fire  department,  and  with  the 
direction  and  control  of  all  public  fire  matters,  subject  to  the 
inspection  and  supervision  of  the  common  council  of  such  city, 
as  in  the  act  provided. 

And  that  by  placitum  70,  section  7,  it  is  further  provided, 
inter  oUgj  that  the  board  shall  be  authorized  and  empowered 
to  employ  such  persons  as  may  be  deemed  necessary  by  said 
board  from  time  to  time,  and  shall  be  authorized  and  em- 
powered to  declare  vacant  any  and  all  of  the  offices  or  posi- 
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tions  therein  or  thereunder  as  to  such  board  may  appear  best 
for  the  public  interest  in  the  department. 

And  that  by  placitum  71,  section  8,  it  is  further  provided, 
inter  alia,  that  the  board  shall  have  full  power  and  right  to 
suspend  and  to  expel  or  discharge  any  person  employed  or 
appointed  in  or  under  the  control  of  the  board,  provided  good 
cause  shall  be  shown  for  such  suspension,  expulsion  or  dis- 
charge after  an  investigation  by  such  board. 

The  legal  effect  of  these  provisions,  and  their  effect  on  the 
provisions  of  the  earlier  act  of  1885,  supra,  was  dealt  with  by 
the  Court  of  Errors  and  Appeals  in  Newark  v.  Lyon,  53  N. 
J.  L.  632,  which  case  involved  the  legality  of  a  resolution  of 
the  board  of  fire  commissioners  abolishing  the  call  system  in 
the  fire  department,  which  resulted  that  all  members  of 
the  fire  department,  who  were  ^'call  members,''  ceased  to  be 
such  and  lost  their  employment. 

Judge  Scudder,  who  delivered  the  opinion  of  that  court,  in 
discussing  the  nature  of  the  tenure  of  oflBce  held  under  the 
acts  referred  to  (on  p.  635),  said:  ^They  cannot  in  such  a 
case  be  tried  and  discharged  for  any  of  the  causes  named  in 
the  statute,  for  there  is  no  incapacity,  misconduct,  non-resi- 
dence or  disobedience  of  orders  that  can  be  shown  against 
them.  The  cause  is  not  in  them,  but  in  the  public  advantage 
of  the  change.  They  must,  therefore,  remain  in  office  or  be 
dealt  with  in  some  way  satisfactory  to  themselves.  But  why 
should  cities  be  obliged  to  retain  a  larger  number  of  men  in 
service  when  a  select  body  of  a  smaller  number  will  be  suffi- 
cient and  do  better  service,  when  constantly  on  duty?  This 
embarrassment  was  certainly  not  contemplated  when  these 
acts  for  the  protection  of  deserving  men  against  the  designs 
of  successful  politicians,  hurtful  to  the  public  as  well  as  to 
the  incumbents,  were  passed,  and  such  construction  should 
not  be  given  to  them."  And  (on  p.  637),  the  learned  justice, 
in  speaking  of  the  powers  of  the  board,  said:  "It  certainly 
can  in  its  government,  control  and  management  of  an  exist- 
ing department  vacate  or  abolish  superfluous,  expensive  and 
antiquated  offices,  if  done  in  good  faith  to  promote  the  eflS- 
ciency  of  the  service,  although  it  may  displace  some  men 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1916.  473 

89  N,  J,  L.  Durkin  v.  Newark  Fire  Com'rs. 

whose  positions  are  secured  to  them  during  good  behavior. 
The  tenure  of  office  is  qualified  by  the  continuance  of  the 
office^ 

Counsel  for  the  prosecutor  does  not  contend  that  under 
NevmrJc  v.  Li/on,  supra,  the  board  of  filre  commissioners  had 
no  power  to  abolish  or  vacate  the  position  of  a  battalion  chief. 
His  contention  is  that  because  the  board  did  not  attempt  to 
vacate  any  office  or  to  abolish  the  rank  of  battalion  chief  the 
demotion  of  the  prosecutors  did  not  fall  within  the  reasoning 
of  that  case.  We  think  the  present  case  is  clearly  within  the 
reasoning  of  Newark  v.  Lyon. 

We  are  unable  to  perceive  any  difference  in  principle,  in 
so  far  as  the  economical  administration  of  governmental 
affairs  is  concerned,  between  the  act  abolishing  an  office  or 
position  that  is  needless  and  the  act  of  reducing  men  in  rank 
or  discharging  them  altogether  from  office  or  position  whose 
services  in  that  office  or  position  are  unnecessary  and  needless. 
Both  acts  aim  at  economy  in  the  public  service.  It  ia  just  as 
vicious  and  injurious  to  the  public  welfare  to  keep  men  in 
office  or  position  whose  services  are  not  needed  as  to  maintain 
needless  offices  or  positions.  Both  involve  a  useless  and  un- 
warranted expenditure  of  the  money  of  the  taxpayer. 

The  contention  of  counsel  carried  out  to  a  logical  conclu- 
sion would  require  this  court  to  declare  that  in  order  to  get 
rid  of  unnecessary  employes  in  office  or  position  that  the  office 
or  position  be  first  abolished,  and  this  irrespective  of  the  fact 
whether  or  not  such  office  or  position  constituted  an  essential 
part  of  the  government.  The  legislature  never  intended  any- 
thing so  unreasonable  as  that.  The  fact  that  the  services  of 
the  prosecutors  were  not  needed  as  battalion  chiefs  consti- 
tuted a  good  cause  for  their  reduction  to  a  rank  where  their 
services  could  be  utilized  to  maintain  the  efficiency  of  the 
fire  department.  This  is  what  the  board  of  fire  commis- 
sioners evidently  thought  when  they  effected  the  change. 

Section  24  of  the  Civil  Service  law  (Comp.  Stat,  p. 
3804),  which  has  also  been  invoked  in  behalf  of  the  prosecu- 
tors, does  not  tend  to  protect  them  against  reduction  in  rank 
where  such  reduction  was  not  the  result  of  discrimination 
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because  of  their  religious  or  political  opinions  or  affiliations, 
but  was  made  in  the  interest  of  economy  in  the  afEairs  of 
government.  Paddock  v.  Hudson  Tax  Board,  82  N.  J.  L. 
360;  Colgarry  v.  Street  Commissioners  of  Newark,  85  Id. 
583. 

The  testimony  taken  in  the  present  case  tends  to  estab- 
lish that  the  services  of  the  prosecutors  were  not  needed  as 
battalion  chiefs,  and  that  their  reduction  in  rank  and  pay  by 
the  board  of  fire  commissioners  was  warranted  upon  the 
ground  of  economy. 

The  writs  will  be  dismissed,  with  costs. 


THIRZA  ANN  FOLEY,  PROSECUTRIX,  v.  HOME  RUBBER 
COMPANY,  RESPONDENT. 

Submitted  March  16,  1916— Decided  January  11,  1917. 

1.  Where  compeuBation  is  sought  under  section  2  of  the  Workmen's 
Compensation  act  (PampK  L.  1911,  p.  136),  the  question  of  neg- 
ligence does  not  enter  into  consideration,  and  it  is  not  necessary 
that  it  be  shown  that  the  accident  is  one  of  which  the  actual  or 
lawfully  imputed  negligence  of  the  employer  is  the  natural  and 
proximate  cause. 

2.  An  employe,  in  going  to  a  European  country  on  his  employer's 
business,  set  sail,  to  the  knowledge  of  his  employer,  on  a  vess^ 
sailing  under  the  flag  of  a  country  then  at  war.  While  on  the 
voyage  the  vessel  was  sunk  by  an  enemy  submarine  and  the  em- 
ploye lost  his  life.  Held,  that  the  death  of  the  employe  arose 
from  an  extraordinary  risk  which  might  reasonably  have  been 
anticipated  by  the  employer,  and  that  death  resulted  from  an 
accident  arising  out  of  and  in  the  course  of  decedent's  employ- 
ment. The  fact  that  the  vessel  was  sunk  by  the  designed  act  of 
a  belligerent  does  not  put  the  case  on  any  different  footing  than 
if  the  employe  had  lost  his  life  in  any  of  the  other  various  ways 
recognized  as  the  dangers  incident  to  travel. 


On  certiorari. 

Before  Justices  Parker,  Minturn  and  Kalisch. 
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For  the  prosecutrix,  Fredk.  W.  Gnichtel. 
Por  the  respondent,  Jess  &  Rogers, 

The  opinion  of  the  court  was  delivered  by 

Kausch,  J.  The  prosecutrix's  husband,  Arthur  F.  Foley, 
deceased,  was  in  his  lifetime  in  the  employ  of  the  respondent 
as  a  special  traveling  salesman  and  manager  of  its  European 
trade.  In  the  course  of  his  employment  it  was  necessary  to 
visit  the  respondent's  London  office  which  was  its  European 
headquarters.  The  deceased  engaged  passage  on  the  Lusitania, 
which  steamship  was  listed  to  steam  from  the  port  of  New 
York  to  Liverpool  on  May  1st,  1915,  under  the  British  flag. 
The  steamer  carried  passengers  and  ordinary  frei^t  and 
some  cartridges  for  war  use.  There  was  an  American  steamer 
scheduled  to  steam  for  a  British  port  under  the  protection  of 
the  American  flag  on  the  same  day  that  the  Lusitania  was 
due  to  leave,  on  which  American  steamer  the  deceased  might 
have  procured  passage,  so  far  as  his  duties  or  requirements 
of  his  employment  were  concerned.  The  respondent  did  not 
instruct  the  deceased  on  what  particular  steamer  to  make  the 
journey,  but  knew  of  the  fact  that  the  deceased  had  engaged 
passage  on  the  Lusitania  and  oflfered  no  objection.  On  the 
7th  day  of  May,  1915,  while  the  Lusitania  was  within  the 
zone  or  area  which  had  theretofore  been  declared  the  war  zone 
by  the  German  govemanent,  she  was  attacked  and  torpedoed 
by  a  German  submarine  which  caused  the  steamship  to  sink 
within  a  few  minutes,  and  the  death  of  the  deceased  was  the 
result  of  the  sinking  of  the  steamship. 

In  the  Court  of  Common  Pleas  of  Mercer  county,  counsel 
for  the  respective  parties  stipulated  in  writing  as  to  the  facts 
as  above  related  and  it  was  on  this  stipulation  that  the  trial 
judge  made  his  findings  and  rule  for  judgment  for  the  re- 
spondent. 

The  trial  judge  found  that  the  deceased  came  to  his  death 
as  a  result  of  an  accident  in  the  course  of  his  employment. 

The  finding  made  by  the  trial  judge,  which  gives  rise  to 
the  vital  question  under  discussion  and  which  is  the  turning 
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point  of  the  case  is  as  follows :  "I  find  that  the  said  accident 
did  not  arise  out  of  the  employment  of  the  said  deceased,  of 
which  the  actual  or  lawfully  imputed  negligence  of  the  em- 
ployer is  the  natural  and  proximate  cause,  and  that  the  pe- 
tition filed  in  the  cause  must  be  dismissed,  but  without  costs 
to  the  petitioner.'*^ 

Whether  or  not  an  accident  arose  out  of  an  employment  is 
invariably  a  mixed  question  of  law  and  fact.  It  is  well  settled 
by  the  decisions  of  our  courts  that  if  there  is  any  testimony 
to  support  the  determination  of  fact  it  will  not  be  revi'ewed. 

Here,  however,  it  is  apparent  that  the  determination  of 
fact  was  founded  upon  a  misconception  by  the  trial  judge  of 
the  legal  principle  applicable  thereto,  and  therefore  the  legal 
propriety  of  such  finding  is  reviewable. 

The  trial  judge  appears  to  have  disposed  of  the  facts  in- 
volved in  this  case  upon  the  mistaken  notion  that  in  order  to 
hold  a  master  responsible  for  an  injury  to  his  employe  as 
the  result  of  an  accident,  the  accident  must  be  one  of  which 
the  actual  or  lawfully  imputed  negligence  is  the  natural  and 
proximate  cause,  whereas  it  is  clear  from  a  plain  reading  of 
the  statute  that  the  question  of  negligence  does  not  enter  into 
the  consideration  of  the  case  at  all,  where  compensation  is 
sought,  as  in  this  case,  under  section  2  of  the  Workmen's 
Compensation  act.    Pamph,  L,  1911,  p.  136. 

The  legal  principle  which  was  applied  by  the  trial  judge 
to  the  facts  of  the  present  case  is  solely  applicable  to  actions 
at  law  commenced  under  section  1  of  the  act  above  recited. 

The  question  presented  for  our  decision  is  whether  the  de- 
struction of  the  Lusitania  by  a  submarine  and  the  death  of 
the  deceased  in;  consequence  was  an  accident  arising  out  of 
the  employment.  The  facts  in  this  case  are  undisputed,  and 
therefore  the  same  situation  in  that  respect  is  present  as 
existed  in  Wdther,  Executrix,  v.  American  Paper  Co.,  decided 
at  the  November  term,  1916,  of  the  Court  of  Errors  and 
Appeals  (post  p.  732),  where  the  court  reviewed  the  finding  of 
the  Court  of  Common  Pleas,  affirmed  by  the  Supreme  Court 
in  98  Atl.  Rep,  264,  that  tlhe  accident,  established  by  the  evi- 
dence, arose  out  of  the  employment,  and  reversed  the  judgment. 
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For  the  respondent  it  is  contended  that  the  accident  did 
not  arise  ont  of  the  employment,  in  that  the  destruction  of 
the  Lusitania  by  being  torpedoed  was  something  that  was  not 
reasonably  to  have  been  anticipated.  In  Hulley  v.  Moos- 
hrugger,  88  N.  J.  L.  161,  the  Court  of  Errors  and  Appeals 
decided  that  where  an  accident  is  the  result  of  risk  reason- 
ably incident  to  the  employment,  it  is  an  accident  arising  oUt 
of  the  employment.  In  that  case  it  was  held  that  skylarking 
among  employes,  whereby  a  co-employe  who  neither  instigated 
nor  took  part  in  it  was  injured,  was  not  a  risk  reasonably 
to  be  anticipated  by  the  employer  and  therefore  the  injury 
was  not  the  result  of  an  accident  arising  out  of  the  emplpy- 
ment. 

Following  the  rule  laid  down  in.  that  case  it  was  held  by 
this  court,  in  Schmoll  v.  Weisbrod  &  Hess  Brewing  Co, 
{ante  p.  150),  where  the  agent  and  collector  of  the  brewing 
company,  while  on  his  employer's  business  in  a  district  of  bad 
repute,  was  shot  by  some  person  unknown,  that  in  the  ab- 
sence of  any  proof  that  the  motive  of  the  assailani  was  rob- 
bery or  that  the  employer  had  notice  or  knowledge  of  the 
dangerous  character  of  the  locality,  it  could  not  properly  be 
said  that  the  shooting  of  the  agent  was  an  accident  arising 
out  of  the  employment  In  Waither  v.  American  Paper  Co., 
supra,  the  decedent  was  a  night  watchman  in  a  mill  and  while 
engaged  in  such  employment  was  struck  down  with  a  club 
and  killed  by  his  assailant  who  took  from  the  vest  pocket  of 
the  deceased  $15.  The  assailant  knew  that  the  deceased  had 
been  paid  his  wages  that  day  and  went  to  the  mill  in  the 
night  time  on  purpose  to  rob  the  deceased.  He  made  no  at- 
tempt at  any  robbery  from  the  oflBce  of  the  mill  or  any  de- 
struction of  the  mill  property  or  any  mischief  or  crime  other 
than  the  robbery  of  Walther. 

The  Court  of  Errors  and  Appeals  held  that  the  death  of 
the  deceased  was  not  the  result  of  an  accident  arising  out  of 
his  employment  and  that  the  case  could  not  be  distinguished 
from  Hulley  v.  Moosbrugger,  supra.  From  this  it  is  plainly 
inferable  that  it  was  the  view  of  the  court  that  since  the 
design  of  Walther's  assailant  was  directed  against  Walther 
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personally  and  not  against  the  property  of  the  master,  and 
therefore  might  have  been  carried  out  at  any  other  time  or 
place,  it  was  an  act  so  unrelated  to  the  employment  that  it 
could  not  be  reasonably  said  to  be  an  accident  arising  out  of 
the  employment.  We  think  the  present  case  is  clearly  dis- 
tinguishable from  the  cases  cited.  The  agreed  facts  disclose 
that  the  Home  Rubber  Company  knew  that  its  agent  was 
booked  for  a  passage  on.  the  Lusitania;  it  knew  that  the 
Lusitania  was  a  ship  steaming  under  the  flag  of  Great  Britain, 
a  nation  at  war  with  Germany;  it  knew  (according  to  the 
stipulation)  that  a  war  zone  had  been  declared  by  the  German 
government  in  which  all  enemy  ships  would  be  liable  to  de- 
struction by  German  naval  forces,  thus  endangering  the  lives 
of  passengers.  The  stipulation  from  which  the  inference  of 
such  knowledge  of  the  respondent  is  drawn  reads  as  follows : 
"That  while  the  said  steamship  Lusitania  was  on  its  way 
across  the  Atlantic  ocean  and  while  pcissing  the  coast  of  Ire- 
land, and  in  the  zone  of  waters  theretofore  publicly  declared 
by  the  German  government  to  be  a  waa'  zone,  in  which  all 
etnemy  ships  would  be  liable  to  destruction  by  German  naval 
forces,"  &c. 

But  if  it  can  be  fairly  said  that  the  respondwit  had  no 
notice  of  this  declaration  of  the  German  government  and  was 
not  therefore  legally  bound  to  take  notice  of  it,  nevertheless 
it  was  bound  to  take  notice  that  a  condition  of  war  existed 
between  Great  Britain  and  Germany  and  that  ships  of  the 
enemy  were  subject  to  be  captured  or  destroyed  by  such  war- 
ring nations.  This  was  a  danger  reasonably  to  be  appre- 
hended. This  danger  attached  itself  to  every  traveler  on  an 
enemy  ship,  whether  engaged  in  the  pursuit  of  pleasure  or  in 
the  coui*se  of  his  or  her  employment. 

The  extraordinary  risk  in  the  present  case  arose  from  the 
fact  that  Foley  was  on  an  enemy  ship  in  the  course  of  his 
employment.  His  employer  knew  of  this  risk.  If  the  Lusi- 
tania had  been  lost  through  a  collision,  fire  or  storm  at  sea, 
resulting  in  the  death  of  Foley,  it  would,  under  the  principle 
enunciated  in  all  the  cases  bearing  on  this  Subject,  be  held  to 
have  been  an  accid^it  arising  out  of  his  employment. 
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Foley's  presence  on  the  ship  was  connected  with  the  very 
employment  in  which  he  was  engaged.  The  fact  that  the 
Lusitania  was  lost  through  none  of  the  common  perils  of  the 
sea,  but  by  an  extraordinary  peril,  does  not  make  the  extra- 
ordinary peril  less  a  cause  of  accident  arising  out  of  Foley's 
employment.  Both  Foley  and  his  employer  were  chargeable 
with  knowledge  of  the  perils  of  war  upon  the  high  seas.  They 
must  be  assumed  to  have  known  that  a  belligerent  vessel 
sailing  under  a  belligerent  flag,  carrying  contraband  of  war, 
subjected  the  vessel  to  attack  by  an  enemy  vessel,  and  that  as 
a  result  of  such  attack,  under  many  contingencies  recognized 
Dy  the  law  of  nations,  not  only  the  loss  of  the  vessel  attacked, 
but  the  loss  of  lives  of  those  upon  her  might  result.  The 
fact  that  the  attack  in  this  instance  was  not  executed  in  a 
way  that  might  have  been  anticipated,  but  in  a  manner  said 
to  be  contrary  to  the  law  of  nations,  may  operate  to  qualify 
the  degree  or  nature  of  the  danger  and  risk  to  such  a  peril, 
but  does  not  eliminate  the  essential  factor  in  the  case  that 
the  voyage  was  one  pregnant  with  risk  which  the  employer 
must  have  contemplated  as  arising  out  of  and  in  the  course 
of  the  employment.  Such  appears  to  have  been  the  reasoning 
in  Zdbriskie  v.  Erie  Railroad  Co.,  86  N,  J.  L,  266,  holding 
that  where  the  emplpye  left  the  shop  and  crossed  a  danger 
zone  of  two  railtoad  tracks  of  the  main  line  of  the  Erie 
railroad,  laid  at  grade,  upon  a  much  traveled  public  highway, 
in  order  to  reach  a  toilet  and  was  killed,  that  the  danger  and 
risk  of  the  journey  must  have  been  within  the  contemplation 
of  the  employer.  It  becomes  at  once  apparent  that  the  fact 
whether  or  not  the  automobile  which  killed  the  employe  was 
operated  in  a  la\vful  manner  or  was  lawfully  upon  the  high- 
way, was  not  regarded  as  an  essential  factor  in  the  case. 

In  the  present  case  if  the  Lusitania  had  struck  a  mine  in- 
stead of  being  torpedoed,  resulting  in  Foley's  death,  could 
it  be  reasonably  contended  that  his  death  was  not  due  to  an 
accident  arising  out  of  his  employment  ?  *  We  think  not.  It 
may  be  well  said  that  those  whose  employments  require  them 
to  travel  by  land  or  sea  are  known  by  their  employers  to  be 
subject  to  the  common  perils  that  such  traveling  incurs.    The 
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risk  18  inherent  in  the  employment  itself.  The  manner  in 
Which  the  accident  is  brought  about  is  not  at  all  of  the 
essence  of  the  matter,  the  vital  question  always  being,  was 
the  accident  connected  with  the  employment?  If  it  was, 
then  it  arose  out  of  the  employment,  provided  it  occurred  in 
the  course  of  the  employment. 

Let  us  test  the  soundness  of  the  proposition  just  stated. 
Suppose  the  Lusitania  had  not  been  torpedoed  but  captured, 
and  in  transferring  the  passengers  to  lifeboats,  Foley  lost 
his  life;  or  after  the  passengers  had  been  transferred  to  life- 
boats a  storm  had  arisen,  sinking  the  lifeboat  in  which  Foley 
was;  could  there  be  any  doubt  whatever  that  Foley  would 
have  been  considered  to  have  lost  his  life  by  an  accident 
arising  out  of  his  employment.  This  is  the  underlying  doc- 
trine of  Zobriskie  v.  Erie  Railroad  Co.,  supra,  and  Terlechi 
V.  Stram,  85  N.  J.  L,  454;  86  Id,  708. 

It  is  a  matter  of  common  knowledge  that  thousands  of 
traveling  salesmen  travel  daily  in  the  course  of  their  employ- 
ment in  cars  propelled  by  steam,  electricity  and  other  pro- 
pelling power,  and  therefore  are  subject  to  the  risk  of  being 
injured  or  killed  by  reason  of  a  collision  or  derailment;  or 
by  the  cars  going  through  an  open  draw  or  falling  from  a 
defective  trestle,  &c.  The  fact  that  the  collision  or  derail- 
ment was  caused  by  some  malicious  person  with  the  design 
to  injure  a  railroad  company  or  some  person  in  its  employ, 
would  not  operate  to  make  an  injury  received  by  a  salesman 
traveling  on  the  car  collided  with  or  derailed,  any  the  less 
an  injury,  the  result  of  an  accident  arising  out  of  the  em- 
ployment of  such  salesmen,  than  if  such  injury  had  been  re- 
ceived by  him  as  a  result  of  the  cars  going  through  an  open 
draw  or  falling  from  a  defective  trestle. 

It  must  be  borne  in  mind  that  the  denial  of  a  right  of  com- 
pensation in  the  Walther  case  was  put  upon  the  ground  that 
the  design  of  the  assailant  was  to  rob  Walther  and  not 
Walther's  master,  and  hence  the  attack  made  on  Walther  was 
not  connected  with  Walther's  employment,  and  that  the  denial 
of  compensation  in  the  Schmoll  case  was  rested  upon  the 
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fact  that  though  the  brewery  collector  was  shot,  but  whether 
out  of  re\'enge  for  some  personal  wrong  done  to  his  assailant 
or  by  mistake  or  accident  did  not  appear,  and  there  was  no 
fact  or  circumstance  from  which  it  could  be  reasonably  in- 
ferred that  the  shooting  had  some  connection  with  the  col- 
lector's employment 

The  present  case  is  clearly  distinguishable  from  the  cases 
referred  to  in  which  compensation  was  denied,  in  that  it 
cannot  be  properly  said  here  that  there  was  any  malicious 
design  on  the  part  of  thfe  German  naval  forces  against  Foley 
or  any  other  passenger,  and  it  may  be  safely  assumed  that  the 
prime  object  of  the  (Jerman  naval  forces  was  to  destroy  the 
enemy's  ship  and  not  the  lives  of  its  passengers. 

It  is  said  that  the  attack  made  on  the  Lusitania,  from  a 
humane  and  civilized  standpoint,  was  barbarous  and  cruel 
and  in  violation  of  the  law  of  nations,  and  that  therefore  the 
act  of  torpedoing  the  steamer  was  not  within  the  contempla- 
tion of  the  employer,  when  the  risk  of  going  by  such  steamer 
was  imdertaken  by  its  agent  Foley. 

We  do  not  think  that  the  lawfulness  or  unlawfulness  of  the 
conduct  of  the  German  naval  oflScers  affects  the  matter  at  all. 
If  the  Lusitania  had  been  attacked  by  a  German  cruiser  and 
instead  of  surrendering,  offered  resistance  or  attempted  to 
run  away  and  thereupon  the  (Jerman  cruiser,  by  a  well-directed 
shot,  struck  the  steamer  m  a  vital  part,  causing  her  to  sink, 
and  Foley  to  lose  his  life,  it  would  hardly  have  been  con- 
tended by  respondent  that  the  death  of  Foley  was  not  due 
to  an  accident  arising  out  of  Ms  employment.  Fole3r's  em- 
ployer knew  that  the  former  had  taken  passage  on  a  British 
ship  and  that  such  ship  was  subject  to  the  risk  of  capture  by 
the  German  naval  forces,  in  what  manner  that  might  be  ac- 
complished was  unimportant,  so  long  as  the  employer  was 
aware  of  the  risk.  Whether  the  ship  was  destroyed  by  lawful 
or  unlawful  means  is  immaterial. 

We  think,  therefore,  that  Foley's  death  was  due  to  an  ac- 
cident while  in  the  course  of  his  employment  and  that  such 
accident  arose  out  of  his  employment. 

Vol.  lxxxix.  31 
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The  judgment  of  the  Court  of  Common  Pleas  is  reversed 
and  the  case  is  remanded  to  that  court  to  be  proceeded  with, 
according  to  law. 


HARRY  B.  FORD,  PROSECUTOR,  v.  JAAIES  S.  GILBERT  ET 
AL.,  COMMISSIONERS,  AND  JOSEPH  R.  MALONE,  CITY 
CLERK  OF  THE  CITY  OF  BORDENTOWN,  RESPOND- 
ENTS. 

Submitted  July  6,  1916— Decided  December  28,  1916. 

1.  Under  the  sixteenth  section  of  the  Commission  GoTemment  act 
{PampK  L\  1911,  p.  462)  and  the  supplement  of  1915  {Pamph, 
L.,  p.  622),  regulating  the  matter  of  the  presentation  and 
passage  of  an  "initiative  ordinance,"  the  first  step  in  which 
is  the  filiilg  of  a  petition  with  the  city  derk,  signed  by  fifteen 
per  cent,  of  the  voters  of  the  city  at  the  last  general  election,  it 
is  the  duty  of  the  city  clerk  to  examine  the  petition  to  ascertain 
if  it .  conforms  to  the  requirements  of  the  act,  and  if  he  de- 
termines that  the  petition  does  not  so  conform,  he  must  return 
it  to  the  agent  who  filed  it  for  correction,  after  which  correction 
it  may  again  be  filed  within  ten  days  of  its  return. 

2.  By  section  11  of  the  supplement  of  1915  (Pamph,  L,,  p.  630) 
the  clerk  is, required,  if  he  believes  a  petition  is  defective,  and 
before  returning  it,  to  present  his  objections  to  the  justice  of  the 
Supreme  Court  holding  tl^  circuit  in  which  the  municipality  is 
situated,  who  is  to  pass  upon  such  objection  summarily,  and 
make  an  order  sustaining  or  overruling  the  objection. 

3.  Where  a  petition  for  an  "initiative  ordinance"  was  filed  with  the 
city  derk,  signed  by  the  requisite  number  of  voters,  and  later 
another  petition,  signed  by  some  of  those  who  signed  the  original, 
was  filed,  asking  that  their  names  be  withdrawn  therefrom,  and 
the  city  clerk  then  certified  to  the  board  of  commissioners  that 
the  petition  first  filed  was  insuffident,  such  action  was  wholly 
without  authority,  and  a  resolution  of  the  board  of  commission- 
ers, granting  the  request  of  withdrawal,  and  directing  the  clerk 
to  strike  from  the  original  petition  on  file  the  names  sought  to 
be  withdrawn,  will  be  set  aside. 


On  certiorari. 

Before  Justices  Swayzb,  Mintukn  and  Kalisch. 
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For  the  prosecutor,  John  H.  Hutchinson,  Joseph  S.  Swaim 
and  James  V.  Herron. 

Por  the  respondent,  Nelson  B.  Oashilh 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  prosecutor  seeks  in  this  proceeding  to 
reverse  the  action  of  the  city  clerk  of  Bordentown,  who,  on  a 
petition  filed  by  the  prosecutor  for  an  initiative  ordinance, 
certified  as  follows: 

^'BoEDENTOWN^  N.  J.,  May  31st,  1915. 
"To  the  hoard  of  commissioners  of  the  city  of  Bordentown: 

^This  is  to  certify  that  I  have  examined  the  attached  peti- 
tion for  an  ^initiative'  ordinance  and  find  that  it  is  insuflBcient 
as  required  by  the  act  regulating  and  providing  for  the  gov- 
ernment of  cities,  towns,  boroughs  and  other  municipalities 
within  this  state,  chapter  221,  laws  of  1911,  and  supplements 
thereto.  Joseph  R.  Malone,  City  Cleric." 

The  petition  was  filed  on  May  21st,  1915.  It  is  conceded 
that  at  the  time  the  petition  was  filed  there  was  attached  to 
it  the  requisite  number  of  signers,  namely,  fifteen  per  cent, 
of  the  voters  of  the  city  at  the  last  general  election. 

The  statutory  period  of  ten  days  within  which  it  was  the 
duty  of  the  city  clerk  to  examine  the  petition  and  certify  to 
the  commissioners  the  suflBciency  of  the  signers  expired  at 
midnight  on  May  31st,  1915.  It  appears  that  late  in  the 
afternoon  of  that  day,  and  prior  to  the  meeting  of  the  com- 
missioners, there  was  presented  to  the  city  clerk  a  petition 
signed  by  twenty-one  voters  who  had  signed  the  original 
petition,  stating  that  they  had  signed  such  original  petition 
under  a  misapprehension  and  asking  that  their  names  be 
withdrawn  therefrom. 

The  petition  was  filed  under  the  sixteenth  section  of  an  act 
entitled  *'An  act  relating  to,  regulating  and  providing  for  the 
government  of  cities,  towns,  boroughs  and  other  municipali- 
ties within  this  state,^^  approved  April  25th,  1911  (Pamph. 
L.,  p.  462),  which  section  provides  as  follows:     "Any  pro- 
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posed  ordinance  may  be  submitted  to  the  board  of  commis- 
sioners by  petition  signed  by  electors  of  the  city  equal  in 
number  to  the  percentage  hereinafter  required.  The  signa- 
tures, verification,  authentication,  inspection,  certification, 
amendment  and  submission  of  such  petition  shall  be  the  same 
as  provided  for  petitions  under  the  last  section.^'  (The  sec- 
tion referred  to  is  section  15  of  the  act,  page  476,  under  the 
caption,  "Recall.^^)  Section  16  then  further  prescribes,  that 
if  the  petition  accompanying  the  proposed  ordinance  be 
signed  by  electors  equal  in  number  of  fifteen  per  centum  of 
the  votes  cast  at  the  last  preceding  general  election,  and  con- 
tains a  request  that  -the  said  ordinance  be  submitted  to  a  vote 
of  the  people  if  not  passed  by  the  board  of  commissioners,  it 
shall  be  the  duty  of  the  board  either  to  pass  such  ordinance  or 
call  a  special  election,  unless  a  general  election  is  fixed  within 
ninety  days  thereafter,  at  which  election,  either  general  or 
special,  such  ordinance  shall  be  submitted  without  alteration 
to  the  vote  of  the  electors  of  the  city. 

'In  April,  1915,  the  legislature  passed  a  supplement  to  the 
act  of  1911,  entitled  "A  supplement  to  an  act  entitled  *An  act 
relating  to,  regulating  and  providing  for  the  government  of 
cities,  towns,  townships,  boroughs,  villages  and  municipali- 
ties governed  by  the  board  of  commissioners  or  improvement 
commissioners  in  this  state,'  approved  April  25th,  1911,  the 
title  of  which  was  amended  to  read  as  above  by  act  approved 
April  2d,  1912.''    Pamph.  L.  1915,  p,  622. 

The  act  of  1915  makes  some  changes  in  the  procedure  pre- 
scribed in  the  act  of  1911.  The  act  of  1915  is  applicable  to 
the  present  proceeding.  The  provisions  contained  therein  as 
to  recall  petitions  are  also  applicable  to  provisions  to  initiative 
ordinances. 

Now,  again  referring  to  the  undisputed  facts  of  the  case, 
it  appears  that  upon  the  presentation  of  the  petition  asking 
for  the  withdrawal  of  the  names  of  the  petitioners  from  the 
original  petition,  the  city  clerk  prepared  a  certificate  of  in- 
suflSciency  and  at  the  meeting  of  the  commissioners  on  that 
night  presented  to  the  commission  the  petition,  withdrawing 
signatures  from  the  original  petition  without  first  presenting 
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the  original  petition  filed  with  him.  The  commissioners 
then  proceeded  to  pass  a  resolution  granting  the  request  for 
withdrawal  and  authorized  the  clerk  to  strike  from  the  orig- 
inal petition  on  file  the  names  of  those  signers  thereto  who 
requested  such  withdrawal. 

The  city  clerk  and  commissioners  appear  to  have  acted  in 
a  wholly  imauthorized  manner. 

Section  2  of  the  act  of  1915,  page  623,  makes  it  the  duty 
of  the  city  clerk  to  examine  the  petition  to  ascertain  if  it 
conforms  with  the  requirements  of  the  act.  It  accords  him 
ten  days  within  which  to  complete  his  examination  after  the 
receipt  of  the  petition.  If  he  determines  that  the  petition 
does  not  conform  with  the  requirements  of  the  act,  then  he 
is  charged  with  the  duty  to  return  it  to  the  agent  or  agents 
who  filed  it  for  the  purpose  of  correction,  which  correction 
may  be  made  and  the  petition  again  filed  within  ten  days  of 
its  return  by  the  clerk. 

And,  by  section  11  (on  p.  630),  the  clerk  is  required,  if 
he  shall  believe  a  petition  .to  be  defective,  and  before  return- 
ing it,  to  present  his  objections,  in  writing,  to  the  justice  of 
the  Supreme  Court  holding  the  circuit  in  which  the  munici- 
pality is  located.  The  justice  is  required  to  proceed  sum- 
marily to  examine  the  objections  "of  the  city  clerk  and  to 
forthwith  make  an  order  sustaining  or  overruling  any  or  all 
of  the  objections,  which  order  is  final  and  binding  on  all 
parties  concerned. 

It  is  not  pretended  in  the  present  case  that  any  of  the  re- 
quirements of  the  statutes  referred  to  were  complied  with 
in  that  regard. 

In  lieu  of  following  out  the  provisions  of  the  act,  the  clerk 
took  it  upon  himself  to  present  the  withdrawal  petition  to 
the  commissioners,  and  after  the  resolution  was  passed  by  the 
commissioners  permitting  the  withdrawal  of  twenty-one  of 
the  original  signers,  he  issued  his  certificate  that  the  petition 
was  insufiicient. 

The  statute  imposes  the  duty  upon  the  clerk  to  examine  the 
petition  and  ascertain  whether  it  is  in  conformity  with  the 
requirements  of  the  statute.     After  he  has  done  this  if  he 
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accepts  and  files  the  petition  the  first  step  in  the  matter  is 
completed  and  jurisdiction  rests.  It  is  then  too  late  for 
signers  to  withdraw. 

Currie  v.  Atlcmtic  City,  66  N.  J.  L.  140;  aflBrmed  by  the 
Court  of  Errors  and  Appeals  (on  p.  671).  See  also  Wilson 
V.  Collin^swood,  80  Id.  626,  where  Mr.  Justice  Parker  has 
collated  the  cases  upon  the  subject  under  discussion. 

The  resolution  of  the  board  of  commissioners  permitting 
twenty-one  of  the  signers  to  withdraw  from  the  original  pe- 
tition was  unwarranted. 

It  is,  however,  clear  that  full  relief  cannot  be  given  to  the 
prosecutor  under  this  proceeding.  It  appears  that  the  original 
petition  is  on  file  with  the  clerk.  If  the  clerk  fails  or  refuses 
to  perform  the  duties  required  of  him  by  statute,  mandamus 
is  the  proper  remedy  to  enforce  obedience. 

The  resolution  of  the  board  permitting  the  withdrawal  of 
signers  to  the  original  petition  filed  with  the  clerk  will  be 
set  aside,  with  costs. 


ALFRED  M.  HESTON,  CUSTODIAN,  Ac,  PROSECUTOR,  v. 
STATE  BOARD  OF  EDUCATION  AND  BOARD  OF  EDU- 
CATION OF  ATLANTIC  CITY,  RESPONDENTS. 

Submitted  December  21,  1915— Decided  July  26,  1916. 

Under  section  76  of  the  act  relating  to  schools  (Comp.  £ftoi.,  p.  4746), 
the  custodian  of  school  funds,  who  has  on  hand  balances  derived 
from  the  sale  of  school  bonds  authorized  to  be  issued  and  which 
were  issued  for  the  purchase  of  land  and  the  erection  of  school 
buildings,  cannot  be  lawfully  directed  by  the  board  of  education 
to  transfer  such  balances  to  the  building  and  repair  account 
and  thus  subjected  to  be  used  for  repair  of  school  buildings,  &c. 
Since  the  statute  makes  no  provision  permitting  such  use  of  the 
unexpended  balances,  the  general  principle  of  law  that  a  fund 
raised  for  a  specific  purpose  cannot  be  applied  to  any  oth^ 
purpose  applies,  and  the  order  of  the  board  of  education  to 
make  any  use  of  the  fund  other  than  for  the  specific  purpose  for 
which  it  was  raised  is  ultra  vires. 
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On  certiorari. 

Before  Justices  Parker^  Minturn  and  Kalisch. 
For  the  prosecntor,  Theo,  If.  Schimpf. 
For  the  respondent,  J^mes  H.  Hayes, 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  On  this  review  the  question  presented  is 
whether  under  section  76  of  the  act  relating  to  schools 
(Comp.  Stat,  p,  4746)  the  custodian  of  school  funds,  who 
has  on  hand  balances  derived'  from  the  sale  of  school  bonds 
authorized  to  be  issued  and  which  were  issued  for  the  purchase 
of  land  and  the  erection  of  school  buildings,  can,  be  lawfully 
directed  by  the  board  of  education  to  transfer  such  balances 
to  the  building  and  repair  account  and  thus  subject  such 
balances  to  be  used  for  repair  of  school  buildings,  &c.  Section 
76  provides  that  whenever  a  city  board  of  education  decides 
that  it  is  necessary  to  raise  money  for  the  purchase  of  lands 
for  school  purposes  or  for  erecting,  enlarging,  repairing  or 
furnishing  a  school  house  or  school  houses,  it  shall  prepare 
and  deliver  to  each  member  of  the  board  of  school  estimate 
of  such  school  district,  a  statement  of  the  amount  of  money 
estimated  to  be  necessary  for  such  purpose  or  purposes,  and 
that  the  board  of  esfcmate  shall  then  fix  and  determine  the 
amount  necessai^  therefor  and  shall  make  two  certificates  of 
such  amount,  one  of  which  shall  be  delivered  to  the  board  of 
education  and  the  other  to  the  common  council,  board  of 
finance  or  other  body  in  the  city  having  the  power  to  make 
appropriations  of  money  raised  by  tax  in  such  city.  When 
that  has  been  done  the  common  council,  board  of  finance  or 
other  body  may  appropriate  such  sum  or  sums  for  such  pur- 
pose or  purposes  in  the  same  manner  as  other  appropriations 
are  made  by  it.  The  section  then  further  provides,  as  one 
of  the  methods  by  which  funds  may  be  raised  to  meet  the 
appropriations,  for  the  issuance  of  "school  bonds"  and  further 
requires  that  the  proceeds  of  sale  of  such  bonds  shall  be  de- 
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posited  with  the  custodian  of  school  moneys  of  such  district 
and  shall  be  paid  out  only  on  the  warrants  or  orders  of  the 
board  of  education. 

It  was  under  this  section  that  the  board  of  school  estimate 
of  Atlantic  City  certified  three  amounts  to  the  common  council 
of  that  city  as  needed  to  build  three  different  new  schools. 
The  common  coimcil  made  the  necessary  appropriations  for 
the  purposes  required  and  issued  bonds  and  raised  the  moBey. 
The  schools  were  built  and  in  each  case  there  was  an  unex- 
pended balance.  The  unexpended  balances  aggr^ate  $8,- 
360.40.  The  board  of  education  of  Atlantic  City,  by  resolu- 
tion, directed  the  predecessor  of  the  prosecutor,  the  former 
being  at  that  time  the  custodian  of  the  school  funds,  to  trans- 
fer and  deposit  the  bond  balance  to  the  credit  of  the  ^T)uilding 
and  repair  account  of  the  school  district,'*^  in  accordance 
with  the  opinion  of  the  assistant  commissioner  of  education, 
which  was  as  follows:  "It  is  ordered  that  the  respondent 
transfer  to  the  building  and  repair  account  the  balances  now 
in  his  hands  from  the  sale  of  the  school  bonds  issued  for  the 
purchase  of  land  and  the  erection  of  buildings  for  the  Massa- 
chusetts Avenue  School,  the  Richmond  Avenue  School  and 
the  Texas  Avenue  School." 

The  then  custodian  of  the  school  funds  refused  to  comply 
with  the  order  and  appealed  to  the  state  board  of  education, 
which  board  affirmed  the  order  of  the  commissioner  of  edu- 
cation. The  order  above  recited,  made*  by  the  board  of  edu- 
cation, cannot  be  sustained  upon  fundamental  legal  grounds. 
The  appropriations  made  by  the  common  council  were  for 
the  distinct  purpose  of  purchasing  land  and  erecting  three 
school  buildings.  This  was  the  object  as  stated  by  the  board 
of  education  to  the  board  of  estimate,  and  it  was  upon  the 
certificates  presented  to  the  common  council  by  the  board  of 
estimate,  as  to  the  estimated  cost  of  the  parcels  of  land  to  be 
purchased  and  the  schools  to  be  erected,  that  the  common 
council  acted  and  made  the  appropriations  and  authorized  the 
issuance  of  the  school  bonds.  Of  course,  it  was  not  to  be 
expected  that  the  estimated  cost  would  be  the  exact  cost. 
That  there  might  be  an  unexpended  balance  was  something 
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that  was  probable  and  reasonably  to  be  anticipated.  But  the 
fact  that  there  is  an  unexpended  balance  remaining  cannot 
have  the  legal  effect  of  empowering  the  board  of  education 
to  divert  any  part  of  such  appropriation  from  its  original 
design,  unless  there  is  some  statutory  authority  permitting  it. 
The  statute  makes  no  provision  permitting  the  use  of  the 
unexpended  balance  for  repairs  and  therefore  the  order  of 
the  board  of  education  to  transfer  the  unexpended  balance 
to  the  "building  and  repair  account  of  the  school  district"  is 
vltra  vires. 

In  HohOhen  v.  Phinney,  29  N.  J,  L,  65  (on  p.  67),  Mr.  Jus- 
tice Haines  said:  "Upon  general  principles  of  law,  a  fund 
raised  for  a  specific  purpose  and  placed  in  the  hands  of  an 
officer  for  such  specific  purpose,  cannot  lawfully  be  dpplied 
to  any  other.  •  Any  such  other  appropriation  would  be  a  viola- 
tion of  the  trust,  and  so  contrary  to  the  law."  Although  the 
case  cited  was  one  where  the  township  committee  expended  for 
other  purposes  than  those  of  education  the  money  raised  or 
appropriated  for  a  school,  the  legal  principle  stated  therein 
is  applicable  to  the  situation  presented  here. 

That  it  was  the  intention  of  the  legislature,  imder  section 
76,  to  restrict  the  board  of  education  to  use  the  appropriations 
for  the  specific  purposes  for  which  they  were  obtained,  is  to 
be  gathered  from  the  case  of  Lambertville  v.  State  Board  of 
Education,  87  N.  J,  L,  196,  where  the  Court  of  Errors  and 
Appeals,  speaking  through  Mr.  Justice  Swayze,  says :  ^^ore- 
over,  although  section  76  does  not  in  terms  require  an  itemized 
statement,  it  requires  the  board  of  education  to  deliver  to 
each  member  of  the  board  of  estimate  a  statement  of  the 
amount  of  money  estimated  to  be  necessary  for  the  purpose 
or  purposes.  The  obvious  intent  was  to  enable  the  board  of 
estimate  to  act  intelligently  in  fixing  and  determining  the 
amount  necessary  for  such  purpose  or  purposes.  It  would 
be  quite  impossible  for  the  board  of  estimate  to  act  intelli- 
gently upon  a  certificate  which  included  in  a  lump  sum  the 
amount  necessary  for  purchase  of  land  and  erecting  a  new 
school  house,  and  the  amount  necessary  for  repairs  to  existing 
school  houses.     An  appropriation  made  in  that  way  would 
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put  it  in  the  power  of  the  board  of  education  to  expend  the 
whole  appropiiation  for  repairs.'^ 

The  same  principle  is  to  be  extracted  from  Lovdenslager 
V.  Atlantic  City,  80  N.  J.  L.  658.  We  have  deemed  it  un- 
necessary to  consider  the  other  points  made  and  relied  on  by 
the  prosecutor  in  his  brief,  because  we  have  reached  the  result 
that  the  order  made  by  the  board  of  education  and  affirmed 
by  the  state  board  of  education  was  without  warrant  in  law, 
and,  therefore,  should  be  set  aside. 


KELLS  MILL  AND  LUMBER  COMPANY,  INCORPORATED, 
A  CORPORATION,  PLAINTIFF-APPELLEE,  v.  THE  PENN- 
SYLVANIA RAILROAD  COMPANY,  A  CORPORATION, 
DEFENDANT-APPELLANT. 

Argued  November  3,  1915— Decided  July  22,  1916. 

1.  The  state  courts  have  jurisdiction  in  actions  brought  independ- 
ently of  the  federal  statutes  for  some  wrong  done,  where  the 
federal  statutes  come  incidentally  into  operation  by  reason  of 
some  regulatory  provision  contained  therein  and  where  the  action 
itself  is  brought  neither  for  a  violation  or  enforcement  of  the 
federal  statute  nor  for  the  puri)ose  of  assailing  the  validity  or 
legal  efficacy  of  the  provisions  of  the  federal  statute. 

2.  An  action  of  replevin  may  be  brought  in  a  state  court  to  recover 
certain  goods  in  the  custody  of  a  carrier,  although  the  goods  were 
shipped  from  one  state  to  another,  and  the  demurrage  charges,  by 
reason  of  the  refusal  to  pay  which  led  the  carrier  to  refuse  de- 
livery, were  governed  by  tariffs  filed  with  the  interstate  com- 
merce commission  under  the  federal  statute. 


On  appeal  from  the  First  District  Court  of  Jersey  City. 
Before  Justices  Parker,  Minturn  and  Kalisch. 
For  the  appellant,  Yredenburgh,  Wall  &  Carey, 
For  the  appellee,  Maximilian  T,  Rosenberg. 
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The  opinion  of  the  court  was  delivered  by 

KXLiscH^  J.  Judgment  was  given  in  the  First  District 
Court  of  Jersey  City,  in  an  action  of  replevin,  in  favor  of  the 
plaintiff  and  against  the  defendant.  From  that  judgment 
the  defendant  company  has  appealed  to  this  court.  The 
replevin  action  grew  out  of  the  refusal  of  the  appellant  com- 
pany, through  the  captain  of  a  canal  boat,  to  deliver  certain 
lumber  unless  a  demurrage  charge  was  paid.  Whether  or  not 
a  demurrage  charge  had  accrued  was  in  dispute  between  the 
parties.  The  court  found  from  the  testimony  that  no  demur- 
rage charge  had  accrued. 

The  appellant  further  contended  that  the  facts  show  that 
the  shipment  of  the  lumber  was  interstate,  and  therefore  the 
case  was  npt  cognizable  in  the  state  courts  but  only  in  the 
federal  courts  or  by  the  interstate  commerce  commission. 

The  shipment  was  interstate  and  consisted  of  about  four- 
teen thousand  feet  of  white  cedar  lumber.  It  was  shipped 
by  Roper  Lumber  Company  from  Norfolk,  Va.,  to  the  plaint- 
iff at  Brooklyn,  the  appellant  company  being  the  terminal 
carrier.  The  lighterage  from  Jersey  City  to  Brooklyn  was 
done  for  the  appellant  by  a  lighterage  company  by  means  of 
a  canal  boat.  This  canal  boat  arrived  at  the  plaintiff's  dock 
in  Brooklyn  on  July  29th,  1915,  at  one  thirty  p.  m.  The 
plaintiff  under  the  rules  regulating  this  transportation  and 
agreement  had  forty-eight  hours  within  which  to  have  its 
lumber  unloaded  before  any  claim  for  demurrage  could  be 
made.  The  time,  therefore,  for  unloading  expired  on  July 
Slst,  1915,  at  one  thirty  1».  m.  ITie  carrier,  concededly,  was 
to  do  the  unloading.  The  lumber  was  not  unloaded  within 
the  forty-eight  hours  and  the  captain  refused  to  continue  the 
unloading,  after  the  expiration  of  the  forty-eight  hours,  un- 
less he  were  paid  a  demurrage  charge  of  $10. 

Before  taking  up  the  consideration  of  the  jurisdictional 
question  raised  by  the  appellant,  we  will  turn  our  attention, 
briefly,  to  the  controversy  relating  to  the  demurrage  charge. 

In  the  schedule  filed  by  the  appellant  company  relating  to 
freight  shipments  with  the  interstate  commerce  commission, 
there  appears  a  rule,  which,  among  other  things,  provides 


Digitized  by  VjOOQIC 


492  NEW  JERSEY  SUPREME  COURT. 

Kells  Mill  &  Lumber  Co.  v.  Penna.  R.  R.  Co.       89  N.  J.  L. 

that  a  consignee  of  goods  must  provide  a  berth  to  receive 
them,  and  that  forty-eight  hours  from  the  time  the  car  float, 
lighter  or  barge  reports  (Sundays  and  full  holidays  excepted) 
shall  be  deemed  lay  days  without  charge,  and  that  after  the 
expiration  of  the  forty-eight  hours  demurrage  shall  accrue, 
&c.,  and  according  to  the  rates  fixed  in  the  schedule. 

The  legal  efficacy  of  this  rule  and  its  application  to  the 
shipment  in  this  case  are  not  challenged.  The  facts,  how- 
ever, upon  which  the  attempted  collection  of  the  demurrage 
tax,  provided  for  by  the  rule,  was  claimed,  were  in  dispute. 
The  dispute  presented  two  controverted  questions  of  fact. 
For  the  appellant  it  was  insisted  that  the  consignee,  the 
plaintiff  below,  failed  to  provide  a  berth  for  the  boat,  so  that 
it  could  unload  the  lumber  within  forty-eight  hours  after  it 
was  reported,  and  that  that  was  the  reason  why  the  demur- 
rage accrued. 

This  was  denied  by  the  plaintiff  below,  who  claimed  that 
it  had  provided  a  dock  for  the  delivery  of  the  lumber  in 
ample  time  for  the  captain  of  the  boat,  if  he  had  used  reason- 
able diligence,  to  have  unloaded  it  within  forty-eight  hours 
after  the  boat  was  reported. 

The  trial  judge  found  that  the  plaintiff  below  provided  a 
dock  in  ample  time,  after  the  boat  was  reported,  for  the  cap- 
tain to  have  delivered  the  lumber  within  forty-eight  hours, 
and  that  the  cause  of  his  failure  to  do  so  was  due  to  the  fact 
that  he  did  not  use  reasonable  diligence  in  unloading. 

If  there  is  any  testimony  to  support  the  findings  of  the 
trial  judge,  they  will  not  be  disturbed,  under  the  decision  of 
the  courts  of  this  state.  An  examination  of  the  record  shows 
that  there  was  testimony  tending  to  establish  that  the  plaint- 
iff below  provided  a  berth  for  the  delivery  of  the  lumber,  and 
notified  the  captain  of  the  boat  to  start  unloading  the  lumber 
at  that  berth  on  Saturday  morning  at  seven  thirty  o'clock, 
and  that  the  plaintiff  below  would  have  its  teams  there  at 
that  time  to  haul  the  lumber  away;  that  the  teams  of  the 
plaintiff  below  were  at  the  dock  on  Saturday  momiiig,  at  the 
time  mentioned,  but  the  captain  of  the  boat  did  not  start  to 
unload  until  two  hours  later,  and  that  the  lumber  was  hauled 
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away  as  fast  as  it  was  unloaded.  There  was  also  testimony 
to  the  effect  that  the  boat  could  have  been  unloaded  by  two 
men  working  with  reasonable  diligence  within  three  or  four 
hours.  This  testimony  supported  the  findings  of  the  trial 
judge. 

We  now  turn  to  a  consideration  of  the  challenge  made  by 
the  counsel  for  appellant  to  the  jurisdiction  of  the  state  court 
to  entertain  the  present  action. 

The  argument  advanced  by  counsel  for  appellant  is,  in 
substance,  that  the  shipment  being  interstate,  the  demurrage 
which  was  claimed  to  have  accrued  is  governed  exclusively  by 
the  provisions  of  the  Interstate  Commerce  act  (U,  S.  Comp, 
Stat  (1916),  §§  8563-8604)  and  the  tariff  filed  with  the  inter- 
state commerce  commission  in  pursuance  thereof,  hence  the 
state  court  is  without  jurisdiction  because  it  was  not  within 
the  power  of  the  state  court  to  decide  whether  demurrage  had 
or  had  not  accrued  under  the  schedule  filed  by  the  appellant, 
but  that  that  power  was  exclusively  conferred  by  congress 
upon  the  interstate  commerce  commission  or  the  federal 
court.  This  position  is  manifestly  untenable.  The  cases 
cited  by  counsel  for  appellant  to  sustain  the  novel  proposition 
urged  upon  us  not  only  utterly  fail  in  that  respect,  but  on  the 
contrary  clearly  recognize  the  jurisdiction  of  the  state  courts 
to  deal  with  matters  which  are,  or  may  be,  in  a  measusre 
regulated  and  governed  by  the  Interstate  Commerce  act  or  the 
Carmack  amendment.'  The  courts  of  this  state  have  re- 
peatedly dealt,  unquestioned,  with  matters  governed  by  these 
federal  acts.  Spada  v.  Pennsylvania  Railroad  Co.,  86  N.  J. 
L,  187;  Olwii  Bros.  v.  Permsylvama  RaMroad  Co.,  88  Id. 
241 ;  Carr  et  ai.  v.  Pennsylvania  Railroad  Co.,  Id.  235. 

There  is  nothing  in  either  of  the  federal  acts  invoked  which 
either  expressly  or  impliedly  forbids  the  state  court  from  en- 
tertaining jurisdiction  in  a  case  like  the  one  under  discus- 
sion. The  fallacy  of  the  theory  that  the  state  court  is  with- 
out jurisdiction  lies  in  the  failure  to  properly  distinguish 
between  actions  which  are  brought  for  violation  or  enforce- 
ment of  the  provisions  of  the  federal  statutes  referred  to,  and 
which  for  that  reason  are  only  cognizable  in  the  federal  tri- 
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bunal,  and  actions  at  law  brought  independently  of  the  fed- 
eral statutes  for  some  wrong  done,  and  the  federal  statutes 
come  incidentally  into  operation  by  reason  of  some  regulatory 
provision  contained  therein,  as  in  the  case  svi  judice.  In  the 
former  class  of  actions  there  is  no  doubt  but  that  the  federal 
courts  and  interstate  commerce  commission  have  exclusive . 
jurisdiction,  but  not  so  in  the  latter. 

The  action  which  the  plaintiff  below  instituted  was  not  one 
dealing  with  discriminaticm  in  rates  or  the  like,  but  that  the 
appellant's  charge  for  demurrage  in  this  particular  case  was 
not  warranted  by  its  own  regulation,  that  is,  that  it  charged 
for  something  not  contracted  for.   - 

This  was,  obviously,  not  assailing  the  legal  efficacy  of  the 
rule  or  tariff  regulation.  If  the  carrier  had  delivered  the 
lumber  and  sued  for  demurrage,  is  there  any  question  but 
that  the  state  court  could  have  entertained  jurisdiction  ?  We 
think  not. 

Having  dealt  with  the  reasons  solely  relied  on  in  the  ap- 
pellant's brief  for  a  reversal  of  the  judgment,  and  finding 
them  to  be  without  merit,  the  judgment  will  be  affirmed, 
with  costs. 


NEWARK  EXPRESS  AND  TRANSPORTATION  COMPANY. 
APPELLANT,  v.  DELAWARE,  LACKAWANNA  AND  WEST- 
ERN RAILROAD  COMPANY,  APPELLEE. 

Argued  November  3,  1915 — Decided  August  9,  1916. 

1.  The  federal  "River  and  Harbor  act"  (17.  B.  Oomp,  Stat  1901, 
p.  3540)  is  silent  on  the  subject  of  closing  bridges  over  navigable 
streams  for  the  purpose  of  repairing,  and  has  not  superseded  the 
statutes  of  this  state  in  that  regard. 

2.  The  act  of  1892  (Pamph.  L.,  p.  435),  amending  the  act  respect- 
ing bridges,  authorizes  the  obstruction  of  navigation  over  navi- 
gable streams  made  necessary  by  repairs  to  any  bridge  or  viaduct 
over  the  same,  and  expressly  exempts  any  corporation  or  per- 
son so  repairing  such  bridge  or  viaduct  from  liability  for  dam- 
ages occasioned  by  obstructing  or  stopping  navigation  ther^y, 
provided  such  repairs  and  obstructing  be  done  between  February 
1st  and  February  20th. 
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3.   The  snpplemeiit  to  the  act  respectmg  bridges,  enacted  in  1896 
{Pamph,  L.,  p,  250),  which  fixes  the  time  within  which  needed 
repairs,  &c.,  may  be  lawfully  made  between  November  1st  and  , 
January  Ist,  contains  a  proviso  that  the  act*  shall  not  apply  to 
any  navigable  river  or  water  where  the  depth  where  any  bridge 

is  erected  exceeds  four  feet  six  inches  at  mean  high  tide.    HeU,  ;^ 

that  the  act  of  1896  does  not  cover  the  entire  subject  legislated  t^ 

upon  by  the  act  of  1802  (Pamph,  Zr.,  p.  435),  and  as  both  statutes  'f 

are  in  pari  materia,  the  passage  of  the  act  of  1896,  although  it  :\ 

contained  a  general  repealer  of  all  acts  inconsistent  therewith,  X< 

did  not  repeal  the  act  of  1892.  ^^^ 


On  appeal  from  the  First  District  Court  of  Newark. 
Before  Justices  Parkeb^  Mintubn  .and  Kalisch. 
For  the  appellant,  J.  Harry  Hull 
For  the  appellee,  Walter  J.  Larrabee. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  appellant,  the  plaintiff  below,  was  en- 
gaged in  the  transportation  of  freight  by  boats  on  the  Pas- 
saic river.  It  brought  its  action  against  the  railroad  com- 
pany, the  defendant  below,  for  damages  based  upon  the  alle- 
gations that  the  railroad  company,  which  maintained  a  rail- 
road bridge  with  a  draw  across  the  Passaic,  closed  the  draw- 
bridge to  navigation  for  three  days,  so  that  certain  of  the 
appellant's  boats  were  prevented  from  passing  beyond  the 
bridge,  and  that  in  consequence  thereof  the  appellant  was 
unable  to  move  freight  up  and  down  the  river,  &c. 

It  was  stipulated  between  the  parties  that  the  depth  of  the 
river  where  the  bridge  is  erected  exceeds  four  feet  and  six 
inches  at  mean  high  tide;  that  the  railroad  company  closed 
the  drawbridge  for  a  portion  of  three  days  in  the  year  of 
1913,  namely,  on  the  12th,  13th  and  14th  of  February ;  that 
the  drawbridge  was  closed  on  the  days  in  question  for  the 
purpose  of  enabling  the  railroad  company  to  make  necessar}' 
repairs;  that  such  repairs  could  not  be  made  without  closing 
the  drawbridge;   that  notice  was  given  and  published  in  the 
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Newark  Evening  News,  a  newspaper  circulating  in  Essex 
county,  and  the  Jersey  City  Evening  Journal,  a  newspaper 
circulating  in  Hudson  county,  in  this  state,  on  the  11th, 
Igth  and  25th  days  of  January,  1913,  of  the  intention  of  the 
railroad  company  to  make  the  necessary  repairs  between  Feb- 
ruary 10th  and  19th,  1913 ;  that  the  drawbridge  was  a  law- 
fully existing  structure  prior  to  the  passage  of  the  act  ^f 
congress,  approved  March  3d,  1899  (30  Stat,  p.  1151;  U.  S. 
Comp.  Stai,  1901,  p.  3540),  known  as  the  "River  and  Harbor 
act ;"  that  the  railroad  company  did  not  obtain  from  the  sec- 
retary of  war  of  the  United  States  and  did  not  apply  to  him 
for  permission  to  close  the  drawbridge ;  that  when  application 
is  made  to  the  war  department  of  the  United  States  for  per- 
mission to  close  drawbridges  over  navigable  waters  tmder  the 
jurisdiction  of  the  United  States  for  repairs,  the  invariable 
reply  is  that  there  is  no  law  of  the  United  States  that  em- 
powers the  secretary  of  war  to  authorize  the  closing  of  a 
bridge  to  navigation  while  repairs  are  being  made,  but 
recognizing  the  fact  that  repairs  are  necessary,  it  has  been 
the  practice  of  the  war  department  to  notify  the  owners  and 
operators  of  bridges,  when  application  is  made  for  permission 
to  close  them  for  repairs,  that  no  action  will  be  taken  against 
them  for  obstructing  navigation  during  the  reasonable  time 
necessary  for  doing  the  work,  it  being  understood  that  the 
parties  thus  closing  the  bridges  may  be  responsible  in  dam- 
ages for  any  injury  inflicted  upon  private  interests  by  such 
acts. 

There  was  also  admitted  in  evidence,  by  consent  of  the 
parties,  a  copy  of  section  5  of  the  act  of  congress  approved 
August  18th,  1894,  known  as  the  "River  and  Harbor  act," 
and  the  amended  rules  and  regulations  to  govern  the  opening 
and  closing  of  drawbridges  across  Newark  bay,  Passaic  and 
Hackensack  rivers,  and  their  navigable  tributaries,  and  it  was 
stipulated  that  the  rules  and  regulations  were  in  effect  on  the 
12th,  13th  and  14th  days  of  February,  1913. 

Upon  examination  of  the  Harbor  act,  we  find  that  it  im- 
poses a  penalty  upon  every  person  who  shall  willfully  fail  or 
refuse  to  open  or  cause  to  be  opened  the  draw  of  a  bridge 
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across  navigable  waters  of  the  United  States  for  the  passage 
of  a  boat  or  boats,  &c.,  and  also  points  out  a  procedure  for 
the  enforcement  of  the  act  in  the  federal  tribunal. 

We  are  unable  to  perceive  any  application  of  this  act  to  the 
facts  of  the  present  case.  Nor  do  we  think  that  the  rules  and 
regulations  promulgated  by  the  secretary  of  war  have  any 
pertinency  to  the  issue  before  the  court.  The  rules  concern 
the  management  of  the  drawbridge  in  its  relation  to  the 
passing  of  trains  carrying  the  United  States  mail  and  of 
vessels  navigating  the  stream  and  to  general  traflBc  over  the 
bridge,  but  are  silwit  as  to  obstructions  caused  for  the  pur- 
pose of  making  necessary  repairs. 

Upon  the  stipulated  facts  and  on  testimony  taken  in  addi- 
tion thereto  the  trial  judge  found  that  the  railroad  com- 
pany had  complied  with  the  statutes  of  this  state  and  per- 
formed the  work  of  repair  without  unreasonable  delay,  and 
that  therefore  the  appellant  was  not  entitled  to  recover  any 
damages,  and  thereupon  gave  judgment  in  favor  of  the  de- 
fendant. 

It  is  conceded  that  the  railroad  company  closed  the  draw 
to  make  the  necessary  repairs  in  compliance  with  the  act  of 
1892  {Pamph.  £.,  p,  435),  which  is  entitled  "An  act  to 
amend  an  act  entitled  *A  further  supplement  to  an  act  en- 
titled "An  act  respecting  bridges,"^"  approved  April  10th, 
1846;  approved  March  24th,  1874;  approved  April  3d,  1891, 
and  which  reads  as  follows:  "That  whenever  it  shall  be 
necessary  to  repair  or  rebuild  any  bridge  or  viaduct  in  this 
state  over  any  navigable  river  or  water,  the  public  authori- 
ties, corporation  or  person  so  repairing  or  rebuilding  such 
bridge  or  viaduct,  shall  not  be  liable  for  damages  occasioned 
by  obstructing  or  stopping  navigation  thereby ;  provided,  the 
said  repairs  or  rebuilding  and  obstructing  or  stopping  of 
navigation  be  done  between,  the  first  day  of  February  and  the 
twentieth  day  of  February ;  cmd  provided  further,  that  said 
repairs  or  rebuilding  be  prosecuted  with  all  practical  dis- 
patch; and  provided  further,  that  notice  of  such  intended 
repairs  or  rebuilding  be  given  at  least  three  weeks  prior  to 
commencing  the  same  by  publishing  a  notice  thereof  in  some 
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newspaper  circulating  in  the  county  adjacent  to  such  bridge 
or  viaduct." 

No  such  provision  is  found  in  the  Revision  of  1846,  and 
its  first  appearance  is  made  in  the  act  of  1874  (Pamph.  L.,  p. 
90),  which  is  entitled  "A  further  suppl«nent  to  an  act  en- 
titled ^An  act  respecting  bridges/  approved  April  10th,  1846." 
During  the  period  intervening  between  the  years  1874  and 
1892,  the  legislature  caused  several  changes  to  be  made  in 
the  provision  of  the  act  of  1874,  but  these  changes  related  to 
the  time  when  and  within  which  repairs,  &c.,  to  bridges  could 
be  lawfully  made,  and  expressly  excepted  Monmouth  county 
from  the  operation  of  the  act  of  1874.  In  the  act  of  1874, 
the  lawful  period  fixed  by  the  legislature,  during  and  within 
which  repairs,  &c.,  could  be  made,  was  between  the  1st  day 
of  January  and  the  1st  day  of  March.  Then  followed  the  act 
of  1891  (Pamph.  L,,  p,  312),  which  is  entitled  "An  act  to 
amend  an  act  entitled  ^A  further  supplement  to  an  act  en- 
titled "An  act  respecting  bridges,"  approved  April  10th,  1846; 
approved  March  24th,  1874.' "  This  act  appears  to  be  in  the 
same  language  as  that  of  the  act  of  1874,  with  this  exception, 
that  it  changed  and  limited  the  lawful  period  prescribed  by 
the  act  of  1874  in  which  repairs,  &c.,  could  be  done  to  days 
between  January  lotih  and  February  15th.  In  all  other  re- 
spects the  two  acts  referred  to  are  the  same. 

A  comparison  of  the  context  of  the  act  of  1892  witji  the 
act3  of  1874  and  1891  will  show  that  one  of  the  purposes  in- 
tended to  be  accomplished  was  to  change  and  shorten  the 
period  of  time  at  and  within  which  needed  repairs,  &c.,  could 
be  made  on  bridges  over  navigable  streams,  as  fixed  by  the 
act  of  1891,  and  to  limit  the  time  for  the  making  of  such  re- 
pairs, &c.,  to  the  days  between  February  1st  and  February 
20th.  It  is  to  be  observed,  however,  that  there  is  no  exception 
of  Monmouth  county  frx)m  the  operation  of  the  act  as  in  the 
acts  of  1874  and  1891,  and  that  the  act  contains  an  express 
clause  repealing  all  acts  or  parts  of  acts  inconsistent  there- 
with. 

But  in  1896  the  legislature  (Pamph  L.,  p,  250)  enacted 
a  law  entitled  "A  supplement  to  an  act  entitled  ^An  act  re- 
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specting  bridges/  approved  March  24th,  1874,"  which  differs 
from  the  acts  above  mentioned  in  the  following  respects: 
It  fixes  the  time  at  and  within  which  needed  repairs,  &c., 
may  be  lawfully  made  under  its  provision  between  the  1st 
day  of  November  and  the  1st  day  of  January,  and  adds  the 
proviso,  "that  this  act  shall  not  apply  to  any  navigable  river 
or  water  where  the  depth  of  water  of  said  river  or  water  in 
the  channel  thereof  where  any  bridge  is  now  erected  exceeds 
four  feet  six  inches  at  mean  high  tide,"  and  also  contains 
a  general  repealer  of  all  acts  or  pari;s  of  acts  inconsistent 
therewith. 

Counsel  for  appellant  contends  that  the  act  of  1892  did 
not  legally  warrant  the  railroad  company  to  close  the  draw 
for  needed  repairs  for  two  reasons — first,  that  the  River  and 
Harbor  act,  and  the  rules  and  regulations  adopted  by  the 
secretary  of  war  r^arding  navigable  waters  have  superseded 
the  act  of  1892,  and  since  congress  may  legislate  to  the  ex- 
clusion of  New  Jersey  respecting  drawbridges  over  the  navi- 
gable waters  of  that  state,  the  act  of  1892  has  become  a 
nullity;  secondly,  that  the  act  of  1892  was  superseded  by 
the  act  of  1896,  and  therefore  the  former  act  afforded  no 
valid  defence  to  the  appellant^s  action. 

We  have  had  occasion  to  state  in  the  earlier  part  of  this 
opinion  that  the  River  and  Harbor  act,  and  the  rules  and 
regulations  referred  to,  have  no  application  to  the  facts  of  the 
case. 

We  have  not  been  referred  to  any  legislation  of  congress 
on  the  subject-matter  embraced  in  the  state  statutes,  r^ard- 
ing  the  making  of  necessary  repairs,  &c.,  to  drawbridges  over 
navigable  waters.  The  state  legislation  tends  to  protect  life 
and  property,  and  we  find  therein  nothing  inconsistent  with 
the  River  and  Harbor  act  and  the  rules  and  regulations 
adopted  by  the  secretary  of  war. 

It  appears,  in  the  case  sub  jiidice,  as  a  conceded  fact  that 
the  consent  of  the  secretary  of  war  is  invariably  given  when 
asked  for  to  close  bridges  when  repair?,  &c.,  are  necessary, 
accompanied  by  the  statement  that  the  parties  closing  the 
bridges  may  be  responsible  in  damages  for  any  injury  inflicted 
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upon  private  interests  by  such  acts.  The  state,  however,  to 
meet  the  difficulty  which  the  suggestion  of  liability  for  dam- 
ages for  injury  to  private  interests  from  the  closing  of  the 
draws  might  entail  upon  the  parties  temporarily  and  neces- 
sarily closing  the  same  has  pointed  out  in  a  statute  under 
what  circumstances  and  within  and  at  which  time  during  the 
year  such  repairs,  &c.,  may  be  made;  and  further  that  when 
the  statutory  requirements  are  complied  with,  the  parties 
necessarily  making  such  repairs,  Ac.,  shall  not  be  liable  for 
damages  occasioned  by  obstructing  or  stopping  navigation. 

In  other  words,  the  statute  in  effect  suspends  the  remedy 
existing  at  common  law  to  recover  damages  for  an  injury  sus- 
tained by  a  private  interest,  when  the.  circumstances  pointed 
out  by  the  statute  exist  and  the  directions  of  the  statute  have 
been  followed.  We  can  see  no  legally  sound  objection  to  this 
species  of  legislation,  which  appears  to  be  largely  in  the  in- 
terest of  public  safety,  unless  it  conflicts  with  some  provision 
of  the  constitution  of  the  state  or  United  States,  and  as  no 
claim  has  been  made  that  the  act  is  unconstitutional,  we  have 
not  deemed  it  necessary  to  consider  its  constitutional  aapect. 
It  is  next  urged  by  the  appellant  that  the  act  of  1898  was 
superseded  by  the  act  of  1896.  This  assertion  he  bases  upon 
a  note  to  section  29  of  the  act  relating  to  'T)ridges"  (1  Comp. 
Stat.,  p.  309),  which  note  is,  in  substance,  that  previous  pro- 
visions, similar  to  those  as  embraced  in  section  29  (which 
section  is  the  act  of  18^6),  contained  in  the  supplement 
(Pamph.  L,  1874,  p.  90,  amended  by  Pamph.  L,  1891,  p, 
312),  which  was  amended  by  Pamph.  L.  1892,  p.  435,  are 
superseded  by  that  section. 

There  has  been  no  judicial  declaration  by  the  courts  of 
this  state  to  that  effect.  Xo  such  construction  can  be  prop- 
erly given  to  the  act  of  1896,  as  we  shall  proceed  to  demon- 
strate. It  is  a  fair  inference  that  the  reason  for  the  amaided 
act  of  1892  was  to  include  the  bridged  navigable  waters  of 
Monmouth  county,  the  only  county  in  this  state  which  had 
been  theretofore  excluded  from  the  benefit  of  the  provisions 
contained  in  said  act,  within  the  statutory  regulation.  In 
order  to  accomplish  this,  the  legislature,  under  the  ccmstitu- 
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tion  of  this  state,  was  required  to  pass  an  act,  general  in  its 
terms,  which  it  did.  Likewise,  as  has  already  been  pointed 
out,  the  legislature  shortened  the  period  of  time  at  and 
within  which  parties  were  entitli&d  to  make  repairs  to  bridges, 
&c.,  as  was  previously  allotted  for  that  purpose  by  the  statute 
of  1891.  After  the  passage  of  the  act  of  1892,  the  status  of 
all  bridged  navigable  waters  of  this  state  as  to  Jhe  terms 
under  which  the  time  when  and  the  period  within  which  the 
public  authorities,  corporation  or  person  repairing  or  re- 
building a  bridge  of  the  character  alluded  to  were  and  was 
permitted  to  make  such  repairs,  &c.,  was  fked  and  de- 
termined. 

It  is  a  matter  of  common  knowledge  that  the  bridged 
navigable  waters  of  this  state  comprised  bodies  of  water  upon 
some  of  which  by  reason  of  the  depth  of  the  channel  there  is 
considerable  traflBc  all  the  year,  with  the  exception,  maybe, 
of  some  of  the  winter  months.  It  is  also  a  matter  of  common 
knowledge  that  some  of  these  larger  bodies  of  water  are  used, 
and  capable  of  being  used,  for  the  transportation  of  ships  of 
large  tonnage,  whereas  the  smaller  streams  are  limited  in 
their  capacity  of  transportation  and  the  number,  size  and 
character  of  the  boats  that  can  make  use  of  the  same.  It 
follows,  therefore,  that  from  a  maritime  standpoint  it  was 
important  to  determine  at  what  season  of  the  year  repairs, 
Ac,  could  be  made,  with  the  least  interruption  to'  navigation. 
This  the  legislature  did  when  it  fixed  twenty  days  for  that 
purpose  in  the  month  of  February  of  each  year.  And  so  the 
situation  remained  unchanged  until  the  passage  of  the  act  of 
1896.  Now,  it  may  very  well  be  that  during  the  four  years 
which  intervened  between  the.  act  of  1892  and  the  act  of  1896, 
it  was  found  that  the  regulations  which  applied  to  bridges 
over  large  navigable  waters  were  unsuitable  to  bridges  over 
shallow  streams.  That  the  legislature,  at  least,  thought  so  is 
made  manifest  by  the  fact  that  by  the  act  of  1896  the  bridged 
navigable  waters  of  this  state  were  divided  into  two  classes — 
bridged  navigable  waters  where  the  channel  thereof  exceeds 
four  feet  six  inches  at  mean  high  tide,  and  bridged  navi- 
gable waters  where  the  channel  thereof  does  not  exceed  that 
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measure.  The  legislature,  obviously,  had  in  view  that  on  the 
smaller  bodies  of  water  the  traffic  was  lighter,  the  boats  of 
less  size  and  tonnage  than  on  the  larger  bodies  of  water,  and 
that,  therefore,  the  time  for  and  within  which  to  make  repairs, 
&c._,  over  these  leSser  bodies  could  be  made  more  conveniently 
by  the  public  authorities  or  parties  interested,  and  with  less 
interruption  to  navigation,  if  made  at  a  different  season  and 
within  a  longer  period  of  the  year  than  was  prescribed  by  the 
act  of  1892,  indiscriminately,  for  all  bridged  navigable  waters. 
This  change  in  time  might  have  been  based  by  the  legislature 
upon  general  experience  that  smaller  streams  were  apt  to 
freeze  up  or  be  blocked  with  ice  much  earlier  during  the  cold 
season  of  the  year  than  larger  bodies  of  water,  and  hence,  re- 
pairs, &c.,  to  bridges  during  the  months  of  November  and 
December  would  interfere  but  little  with  navigation,  if  at  all. 

Unless  we  are  prepared  to  say  that  it  was  the  intention  of 
the  legislature  to  regulate  all  bridged  navigable  waters,  irre- 
spective of  the  fact  whether  or  not  the  depth  of  the  channel 
of  such  waters  exceeded  four  feet  six  inches  at  mean  high  tide, 
we  are  forced  to  give  the  act  of  1896  a  construction  which  is 
palpably  absurd. 

For,  it  must  be  borne  in  mind  that  the  legislation  we  are 
discussing  is  in  the  nature  of  a  police  regulation  of  the  state, 
adopted  by  it  for  the  protection  of  life  and  property. 

What  sound  reason,  therefore,  can  there  be  ascribed  to  the 
action  af  the  legislature  for  abandoning  state  control  of  the 
bridges  over  navigable  waters  of  this  state  where  the  depth  of 
the  channel  exceeds  four  feet  six  inches  at  mean  high  tide? 
Such  bridges  are  subject  to  become  out  of  repair ;  the  danger 
to  life  and  loss  of  property  is- just  as  great  from  a  bridge 
which  is  out  of  repair,  over  a  stream  where  the  depth  of  the 
channel  is  four  feet  seven  inches  at  mean  high  tide,  as  from  a 
bridge  out  of  repair  over  a  stream  where  the  depth  of  the 
channel  is  only  four  feet  six  inches. 

The  theory  broached  by  the  appellant  that  the  legislative 
design  was  to  substitute  the  act  of  1896  for  the  act  of  1892, 
because  the  act  of  1892  was  in  conflict  with  the  River  and 
Harbor  act,  is  clearly  not  tenable.    For,  if  the  act  of  1892  wae 
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in  conflict  with  the  federal  statute  invoked,  then  the  act  of 
1896  is  also  in  conflict  therewith.  In  respect  to  the  federal 
statute,  and  the  rules  and  regulations  of  the  secretary  of  war, 
it  appears  they  do  not  differentiate  between  bridged  navigable 
waters,  where  the  depth  of  the  channel  exceeds  four  feet  six 
inches  at  mean  high  tide  and  where  it  does  not.  But  a  more 
conclusive  answer  to  the  contention  of  counsel  for  appellant 
that  the  act  of  1892  was  repealed  by  the  act  of  1896  is  to  be 
found  in  the  fact  that  the  act  of  1896  does  not  cover  the  entire 
subject  legislated  upon  by  the  act  of  1893.  Both  statutes  are 
in  pari  materia.  By  a  well-recognized  canon  of  statutory  con- 
struction, if  the  act  of  1896  is  not  repugnant  to  the  act  of 
1892,  so  that  both  acts  may  consistently  stand  together,  then 
the  act  of  1892  remains  in  force.  In  a  note  to  Pott.  Dwar. 
Stat,  (ed.  1871)  155,  the  commentator  says:  "To  repeal  a 
statute  by  implication,  there  must  be  such  a  positive  repug- 
nancy between  the  provisions  of  the  new  law  and  the  old  that 
they  cannot  stand  together  or  be  consistently  reconciled.'^ 
See  cases  cited  in  note.  But  if  they  can  be  consistently  recon- 
ciled they  will  be  construed  as  one  act.  Farrell  v.  State,  54 
N.  e7.  L.  421 ;  Bamahy  v.  Bradley  &  Currier  Co.,  60  Id.  158; 
Harrington  Sons  v.  Jersey  City,  78  Id.  610;  Walher  v.  Free- 
holders  of  Essex,  82  Id.  348. 

We  find  no  difficulty  in  reconciling  both  acts.  The  only 
effect  that  the  act  of  1896  has  on  the  act  of  1892  is  to  confine 
the  operation  of  the  act  of  1892  to  bridged  navigable  waters 
where  the  mean  high  tide  exceeds  four  feet  six  inches. 

The  proviso  of  the  act  of  1896,  in  express  terms,  limits  the 
application  of  the  act  of  1896  solely  to  bridged  navigable 
waters  where  the  mean  high  tide  does  not  exceed  four  feet  six 
inches. 

We  have  examined  the  other  matters  relied  on  for  a  re- 
versal of  the  judgment  and  find  them  to  be  without  merit. 

The  judgment  will  be  affirmed,  with  costs. 
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NEWARK  HAIR  AND  BIPRODUCTS  COMPANY,  A  CORPORA- 
TION, PROSECUTOR,  F.  SARAH  FELDMAN  AND  THE 
COURT  OF  COMMON  PLEAS  IN  AND  FOR  THE  COUNTY 
OF  ESSEX.  DEFENDANTS. 

Submitted  July  6,  1916— Dtdded  December  28,  1910. 

1.  Where  decedent  was  in  her  master's  place  of  business  in  the 
course  of  her  employment  as  stenographer,  within  a  time  during 
which  she  was  employed,  when  a  fire  occurred  which  caused  her 
death,  the  death  was  caused  by  an  accident  in  the  course  of  the 
employment 

2.  Where  a  fire  broke  out  in  the  lower  floors  of  the  building  in  whidi 
the  emi^oyer  had  his  place  of  business,  and  over  which  he  had  no 
supervision  or  control,  and  the  conditions  of  the  premises  for 
escape  in  case  of  fire  were  such  as  would  warrant  a  conclusion 
that  the  danger  to  employes  in  case  of  fire,  whether  on  the  prem- 
ises  of  the  employer  or  on  one  of  the  floors  beneath,  was  a  danger 
to  be  reasonably  anticipated  by  the  employer,  such  a  danger  was 
one  incident  to  the  employment  and  an  injury  resulting  from 
the  fire  was  an  injury  arising  out  of  the  employment. 

3.  In  the  class  of  cases  coming  under  the  Workmen's  Compensation 
act,  the  facts  of  each  case  must  be  considered  free  from  the  in- 
fluence of  the  well-«ettled  legal  principles  governing  cases  of  neg- 
ligence,^  and  such  cases  must  be  dealt  with  in  accordance  with  a 
state  policy  of  social  insurance,  in  which  the  doctrine  of  negli- 
gence has  no  abiding  place; 


On  certiorari  to  Essex  Common  Pleas  Court. 

Before  Justices  Swayze,  Minturn  and  Kalisoh. 

For  the  prosecutor,  George  P.  Laible  and  Frank  S,  Katzen- 
bach,  Jr. 

For  the  defendant,  William  P.  Murphy, 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  question  mooted  in-  this  case  is  whether 
the  proof  justified  a  finding  by  the  learned  trial  judge  that 
the  death  of  the  petitioner's  decedent  was  the  result  of  an 
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alecident  arising  out  of  and  in  the  course  of  the  employment 
of  the  deceased. 

The  deceased  was  a  stenographer  in  the  employ  of  the 
prosecutor.  The  prosecutor  occupied  the  fourth  floor  of  the 
building  for  the  conduct  of  its  business  which  was  the  prepa- 
ration of  animal  hair  and  its  bi-products  for  commercial  pur- 
poses. It  had  no  control  over  the  lower  floors.  A  fire  origi- 
nating in  one  of  the  lower  floors  sent  up  the  stairway  leading 
to  and  from  the  fourth  floor  such  great  volumes  of  smoke  and 
flame  that  it  shut  off  any  escape  to  the  employes  of  the  prose- 
cutor in  that  direction. 

Means  of  escape  by  a  flre  escape  were  cut  oflE  because  of 
the  density  of  flame  and  smoke  issuing  through  an  elevator 
shaft,  which  stood  in  the  way  to  the  fire  escape.  A  window 
sash  at  the  head  of  the  stairway  leading  from  the  fourth 
floor  was  closed  and  fastened  so  that  it  could  not  be  raised 
and  had  to  be  forced  out.  Some  of  the  employes  jumped  out 
of  a  window  onto  the  roof  of  a  first  story  building  adjoining. 
The  petitioner's  decedent  failed  in  her  effort  to  make  her 
escape  and  she  was  so  horribly  burned  and  injured  that  death' 
resulted. 

The  contention  made  by  the  prosecutor  is  that  the  death  of 
the  petitioner's  decedent  was  not  caused  by  an  accident  arising 
©ut  of  and  in  the  course  of  her  employment.  It  cannot, 
however,  imder  the  proof  in  the  case,  be  successfully  con- 
tended that  the  accident  did  not  arise  in  the  course  of  her 
employment.  She  was  in  her  master's  place  of  business  in 
the  course  of  her  employment  of  stenographer,  within  a  time 
during  which  she  was  employed,  when  the  fire  occurred  which 
caused  her  death.  These  circumstances  are  sufficient,  under 
Bryant  v.  Fissel,  84  N.  J.  L.  72,  to  constitute  her  injury  an 
accident  arising  in  the  course  of  her  employment.  But  in 
order  to  entitle  the  petitioner  to  compensation  it  must  not 
only  appear  that  the  accident  arose  in  the  course  of  the  de- 
cedent's employment,  but  also  out  of  it. 

Counsel  for  the  prosecutor  argues  that  the  nature  of  the 
prosecutor's  business  was  the  manufacture  of  a  harmless 
product  and  since  the  fire  did  not  originate  in  the  immediate 
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place  of  business  it  cannot  be  placed  under  a  different  category 
than  that  of  an  earthquake  or  lightning  or  any  one  of  a  mul- 
titude of  conditions  arising  which  might  cause  an  injury. 

We  think  that  the  important  question  is  whether  there  was 
any  danger  to  be  reasonably  anticipated  by  the  employer  to 
its  employes  while  at  work  on  the  fourth  floor  from  the  situa- 
tion and  condition  of  the  premises. 

For  if  the  risk  of  danger  is  in  any  manner  connected  with 
the  employment,  an  accident  happening  by  reason  of  such 
risk  is  an  accident  arising  out  of  the  employment.  The  learned 
trial  judge  had  before  liim  evidence  that  there  was  a  single 
stairway  leading  from  the  fourth  floor  which  stairway  became 
useless  as  a  means  of  escape  from  smoke  and  fire ;  that  though 
there  was  a  fire  escape  it  could  not  be  used  by  reason  of  its 
proximity  to  an  elevator  shaft  through  which  fire  and  smoke 
were  issuing;  that  a  window  at  the  head  of  the  stairway 
was  fastened  so  that  it  could  not  be  raised ;  that  the  employes 
in  order  to  effect  their  escape  were  compelled  to  jump  from 
the  fourth  fioor  to  the  roof  of  a  one-story  building  to  save 
their  lives.  We  are  therefore  unable  to  perceive  how  the 
court  could  have  reached  any  other  conclusion  than  that  the 
danger  to  employes  in  case  of  fire,  whether  on  the  premises 
of  the*  employer  or  on  one  of  the  floors  beneath,  was  a  danger 
to  be  reasonably  anticipated  by  the  employer.  It  was  a 
danger  incident  to  the  employment. 

The  difficulty  under  which  the  trained  legal  mind  labors, 
in  this  class  of  cases,  is  to  detach  itself  frem  considering  the 
facts  of  each  particular  case  free  from  the  influence  of  well 
settled  legal  principles  governing  cases  of  negligence,  and  to 
simply  keep  in  view  that  we  are  dealing  in  lieu  thereof  with 
a  state  policy  of  social  insurance  in  which  the  doctrine  of 
negligence  has  no  abiding  place. 

As  to  the  point  made  by  counsel  for  the  prosecutor  in  their 
brief  that  the  petitioner  is  not  a  dependent,  it  is  to  be  observed 
that  no  argument  is  made  to  support  this  assertion.  We  have, 
however,  examined  the  testimony  on  this  branch  of  the  case 
and  find  that  it  amply  supports  the  finding  of  the  trial  judge 
that  the  petitioner  is  a  dependent. 

The  judgment  will  be  affirmed,  with  costs. 
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ANNA  B.   TORRANCE,   EXECUTRIX.  &c.,  PROSECUTRIX,   v. 
EDWARD  I.  EDWARDS,  DEFENDANT. 

Submitted  July  6,  191^— Decided.November  9,  1916. 

1.  Where  the  language  of  a  New  Jersey  statute  is  clear  and  un- 
ambiguous, the  courts  of  this  state  will  not  go  back  of  the  lan- 
guage of  the  statute  and  consider  the  construction  placed  upon 
a  similar  statute  by  a  foreign  jurisdiction,  especially  when  there 
is  a  difference  in  the  construction  in  courts  of  sister  states. 

2.  The  true  meaning  of  section  4  of  the  Inheritance  Tax  act  {PampK 
L.  1914,  p.  269),  dealing  with  exemptions  and  the  Imposition  of  a 
graduated  transfer  tax  upon  decedents*  estates,  is  that  (1)  the 
first  $5,000  shall  be  exempt,  (2)  the  next  $45,000  shall  be  sub- 
ject to  a  tax  of  one  per  cent.,  (3)  the  next  $100,000  shall  be  sub- 
ject to  a  tax  of  one  and  one-half  per  cent,  (4)  the  next  $100,000 
shall  be  subject  to  a  tax  of  two  per  cent,  and  (5)  all  the  amount 
over  $250,000  shall  be  subject  to  a  tax  of  three  per  cent 


On  certiorari. 

Before  Justices  Swayze,  Minturn  and  Kalisch. 
For  the  prosecutrix,  Stephen  H.  Little, 
.    For  the  defendant,  Theodore  Baches  and  Herbert  Boggs. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  matter  in  controversy  in  this  case  relates 
to  the  legality  of  the  method  of  computation  adopted  by  the 
defendant  in  ascertaining  and  levying  an  assessment  under  the 
Inheritance  Tax  act. 

The  construction  of  that  part  of  section  1,  paragraph  4  of 
the  Inheritance  Tax  act  (Pamph.  L.  1914,  p.  267),  dealing 
with  exemptions  and  the  imposition  of  a  graduated  transfer 
tax  upon  decedents'  estates  is  involved.  The  decedent,  a  widow, 
died  September  3d,  1915,  leaving  a  will  by  which  instrument 
she  bequeathed  and  devised  her  entire  estate  to  her  daughter, 
the  prosecutrix. 
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There  is  no  controversy  regarding  the  value  of  the  estate 
as  appraised  by  the  comptroller. 

The  value  of  the  estate,  both  personal  and  real,  was  ap- 
praised at $248,162.16 

Debts,  expenses,  &c 9,035.30 

Net  for  distribution $239,116.86 

Exempt  interests 5,000.00 

Taxable  interests $234,116.86 

The  tax  assessed   was  $3,732.34  and  was  computed   as 
follows : 

Exempt $5,000.00 

1%  on 45,000.00  =  $450.00 

11/2%  on   100,000.00  =  1,500.00 

2%   on   89,116.86  =  1,782.34 


$234,116.86  =  $3,732.34 
The  prosecutrix  claims  that  the  tax  should  have  been 
assessed  as  follows: 

1%  on $50,000.00  =     $500.00 

iy2%*  on   150,000.00  =    2,250.00 

2%  on 34,116.86  =       682.34 


$234,116.86  =  $3,432.34 
It  is  obvious  that  the  rule  of  computation  contended  for  by 
the  prosecutrix  differs  materially  from  the  rule  in  that  re- 
spect adopted,  by  the  defendant.  By  comparing  the  results 
arrived  at  by  the  two  methods  of  computation  of  the  tax,  it 
appears  that  the  result  of  the  defendants  computation  ex- 
ceeds by  $300  the  amount  which  the  prosecutrix  contends  is 
legally  assessable  under  the  statute. 

For  the  prosecutrix  it  was  argued  that  the  act  of  1914  was 
copied  from  the  New  York  statute  on  the  subject,  and  hence 
that  it  will  be  assumed  that  the  New  York  statute  was  taken 
by  our  legislature  with  the  construction  put  upon  it  by  the 
courts  of  that  state. 
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That  under  the  decisions  of  the  courts  of  the  State  of  New 
York,  a  method  of  computation  such  as  was  adopted  in  the 
present  case  by  the  defendant  was  held  to  be  erroneous, 
whereas  the  method  of  computation  as  contended  for  the 
prosecutrix  was  declared  to  be  the  proper  rule. 

In  this  connection  it  becomes  important  to  mention  that 
the  provision  in  the  Inheritance  Tax  act  of  1910  of  the  State 
of  New  York  relating  to  the  graduating  of  taxes  was  amended 
in  1911. 

A  comparison  of  the  provision  of  the  Graduated  Tax  act 
of  New  York  of  1910  with  the  provision  of  section  4  of  our 
act  of  1914  will  show  a  marked  dissimilarity  in  language. 

It  was  the  act  of  1910  which  was  construed  in  the  case.  In 
re  Jourdan's  Estate  (1910),  70  Misc.  Rep.  169;  128  N.  Y. 
Supp.  72S;  206  N.  Y.  653;  99  N.  E.  Rep.  1109. 

The  construction  given  to  the  act  of  1910,  by  the  courts  of 
the  State  of  New  York,  is  significant  in  that  it  was  founded 
upon  the  use  of  the  language  employed  in  the  act  graduating 
the  tax,  for  example,  such  as :  ^'TJpon  all  amounts  in  excess 
of  the  said  $25,000  and  up  to  and  including  the  sum  of 
$100,000." 

It  was  on  the  use  of  the  words  "and  including'^  in  the  act 
of  1910,  aaid  which  are  not  contained  in  the  New  Jersey 
statute,  that  the  New  York  courts  rested  the  construction 
contended  for  by  the  prosecutrix. 

It  is  true  that  in  1911  the  New  York  statute  was  amended, 
and  the  words  "and  including'^  omitted  from  the  provisions 
referred  to,  and  that  the  same  question  that  was  raised  in  the 
Jourdan  Case,  supra,  was  again  raised  under  tfie  act  of  1911  In 
re  Herman  Schwartz,  where  it  was  held  by  Surrogate  Fowler 
that  though  there  was  a  change  in  the  language  of  the  statute, 
the  decision  of  the  Court  of  Appeals  in  the  Jourdan  case  was 
controlling.  This  decision  was  affirmed  by  the  Appellate 
Division,  without  opinion,  but  not  unanimously.  In  re 
Schwartz,  141  N.  F.  Supp.  349;  S.  C.  on  appeal,  209  2^.  7. 
537;  102  N.E.  Rep.  1113. 

It  is  apparent  that  the  omission  of  the  words  "and  in- 
cluding*^ from  the  New  York  statute  of  1911  makes  the  re- 
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semblance  between  the  provisions  of  the  New  York  and  New 
Jersey  statutes  relating  to  the  graduating  tax  very  close. 

While  we  recognize  the  force  of  the  rule  laid  down  in  NeH- 
'son  V.  Russell,  76  A'.  J,  L.  655 ;  Clay  v.  Edwards,  84  Id,  221, 
and  Hopper  v.  Edwards,  88  Id.  471,  that  where  the  legis- 
lature enacts  a  provision  taken  from  a  statute  of  another  state, 
in  which  the  language  of  the  act  has  received  a  settled  con- 
struction, it  is  presumed  to  have  intended  that  such  provision 
should  be  understood  and  applied  in  accordance  with  that 
construction,  we  do  not  think  that  this  rule  is  applicable  with 
full  force  here,  since  it  is  clear  that  to  adopt  the  construction 
of  the  New  York  courts  requires  a  twisting  of  the  natural 
sense  of  the  language  of  our  act  from  its  plain  import. 

Besides  all  this  there  is  the  fact  that  the  State  of  Cali- 
fornia had  a  statute  in  1905  to  which  the  New  Jersey  statute 
bears  a  close  resemblance,  and,  therefore,  it  would  be  an 
equally  fair  presumption  that  the  provision  in  our  statute 
relating  to  the  graduated  tax  was  patterned  after  the  Cali- 
fornia statute  as  that  it  was  taken  from  the  New  York 
statute.  And  as  there  is  a  strong  resemblance  between  the 
provision  of  the  New  York  statute  of  1911  relating  to  the 
graduated  tax  to  the  one  in  the  California  statute  of  1905,  it 
may  be  argued  with  great  force  that  the  New  York  provision 
was  copied  from  the  one  in  California,  and  that  the  construc- 
tion given  by  the  Califbmia  courts  to  the  statute  should  have 
been  followed.  From  an  examination  of  the  California 
cases  it  appears  that  the  same  construction  was  put  on  the 
provision  in  its  statute  as  was  exemplified  by  the  defendant 
in  his  computation  based  on  the  New  Jersey  statute.  See  In 
re  BulVs  Estate,  153  Cal,  715;  96  Pac.  Rep,  366  (1908) ;  In 
re  Tlmken's  Estate,  109  Pac,  Rep,  608  {Cal.,  1910).  Further- 
more, we  think  the  language  of  the  provision  of  the  statute 
under  discussion  is  too  plain  to  make  it  necessary  to  seek  the 
interpretation  placed  upon  a  like  provision  by  the  courts  of 
a  sister  state,  where  the  act  is  supposed  to  have  had  its  origin. 

If  we  entertained  a  doubt  as  to  the  meaning  of  the  language 
of  the  act,  as  expressed  by  the  legislature,  it  would  be  incum- 
bent upon  us  in  dealing  with  a  statute  imposing  a  tax,  to 
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that  doubt  in  favor  of  the  taxpayer.  But  we  are  not 
led  by  any  doubt.  The  New  Jersey  statute,  applicable 
facts  of  the  present  case,  provides  that  the  transfer  of 
)perty  shall  be  taxed  at  the  rate  of  one  per  centum  on 
Qount  in  excess  of  $5,000  up  to  $50,000.  The  clear 
ig  of  this  is  that  $45,000  shall  be  subject  to  a  one  per 
I  tax;  then  one  and  one-half  per  centum  on  amount 
5SS  of  $50,000  up  to  $150,000.  Now  it  is  clear  that 
ount  in  excess  of  $50,000  up  to  $150,000  is  $100,000 ; 
•re,  $100,000  is  subject  to  the  one  and  one-half  per 
I  tax;  then  two  per  centum  on  any  amount  in  excess 
),000  up  to  $250,000.  Again  it  is  as  clear  as  language 
athematics  can  make  it,  that  the  amount  in  excess  of 
}0  up  to  $250,000  is  $100,000,  and  is  subject  to  the 
r  centum  tax;  then  follows  the  general  clause,  *'and 
)er  centum  on  any  amount  in  excess  of  $250,000.'^ 
\  quite  obvious  that  if  the  theory  of  the  prosecutrix 

prevail,  the  three  per  centum  clause  would  not  be 
ible  until  the  amount  was  in  excess  of  $455,000,  which 
riy  against  the  express  declaration  of  the  statute, 
writ  will  be  dismissed  and  the  assessment  affirmed. 


ON  GODFREY  AND  HENRY  WEIDERHOLD,  PROSE- 
TORS,  V.  BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE 
UNTY  OF  ATLANTIC,  AND  LIDDLE  &  PFEIFFER, 
SPONDENTS. 

ALrgued  December  29,  1916 — Decided  January  24,  1917. 

ution  passed  by  a  board  of  chosen  freeholders  provided  that 
awardi  of  a  contract  for  the  improvement  of  a  couirty  road 
not  binding,  if  chapter  285  of  the  laws  of  1916  was  adopted 
the  voters  of  the  state;  that,  in  the  event  said  law  was 
pted  by  the  voters  of  the  state,  the  award  and  aU  the  pro- 
lings  shaU  be  null  and  void.  The  resolution  was  passed  No- 
iber  8th,  1916.  The  above  act  was  adopted  by  the  voters  of 
state  at  the  election,  November  7th,  1916.     On  November 
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24th,  1916,  at  a  special  meeting  of  the  board,  the  above  resolution 
was  repealed,  disposed  of,  set  aside  and  for  nothing  holden.  A 
contract  was  awarded  under  the  original  advertisement  for  bids. 
Held,  the  award  of  the  contract  was  void  and  illegal 


(>n  cerUorari, 

Before  Justice  Black. 

For  the  prosecutors,  Godfrey  &  Read,  Clarence  L.  Cole  and 
Theodore  W.  Schimpf. 

For  Liddle  &  Pfeifler,  Adrian  Riker  and  Emerson  L,  Rich- 
ards. 

For  the  board  of  chosen  freeholders  of  the  county  of  At- 
lantic, Enoch  A.  Bigbee. 

The  opinion  of  the  court  was  delivered  by 
Black,  J.  On  the  8th  of  November,  1916,  the  board  of 
chosen  freeholders  of  the  county  of  Atlantic,  by  a  resolution, 
awarded  a  contract  to  Messrs.  Liddle  &  Pfeiflfer  for  extra- 
ordinary repairs  or  reconstruction  of  a  permanent  character, 
improving  a  county  road.  The  proceedings  were  based  upon 
Pamph.  L.  1914,  p,  203,  §  27,  and  Pamph.  L.  1912,  p.  809. 
The  bond  issue  is  based  upon  Pamph.  L.  1916,  p.  525.  The 
road  leads  from  Absecon  bridge,  in  the  city  of  Absecon,  to 
the  county  line,  between  the  counties  of  Camden  and  Atlantic, 
being  what  is  known  as  the  White  Horse  pike,  running 
through  the  tow^ns  of  Hammonton  and  Absecon,  and  to  that 
portion  of  the  county  road  leading  from  the  aforesaid  road, 
in  the  city  of  Absecon,  to  the  Seaview  Golf  Club,  in  the  town- 
•  ship  of  Galloway,  being  that  portion  of  the  road  commonly 
known  as  Ocean  boulevard,  for  the  width  of  sixteen  feet  in 
the  centre  of  the  road,  for  the  sum  of  six  hundred  ninety- 
three  thousand  four  hundred  and  forty-three  dollars  and 
forty-eight  cents  ($693,443.48),  subject  to  the  following  pro- 
viso :  "Provided  further,  that  this  award  shall  not  be  binding 
upon  the  board  of  freeliolders  of  the  county  of  Atlantic,  nor 
shall  any  contract  be  entered  into,  nor  any  bonds  offered  for 
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sale  under  resolution  heretofore  passed,  to  be  issued  for  the 
purpose  of  paying  for  the  contract  herein  mentioned,  if  chap- 
ter 285  of  the  laws  of  1916  was  adopted  by  the  voters  of  this 
state  at  the  election  held  November  7th,  1916.  That  in  the 
event  said  law  was  adopted  by  the  voters  of  this  state,  this 
award  and  all  proceedings  touching  the  work  herein  referred 
to,  and  the  award  of  the  bid,  shall  be  null  and  void.'' 

While  the  record  does  not  show  that  chapter  285  of  the 
laws  of  1916  was  adopted  by  the  voters  of  the  state,  at  the 
election  held  November  7th',  1916,  yet  on  the  argument  this 
fact  was  admitted. 

On  November  24th,  1916,  at  a  special  meeting  of  the  board 
of  chosen  freeholders  of  Atlantic  county,  another  resolution 
was  passed,  viz.,  that  the  above  proviso  be  repealed,  disposed 
of,  set  aside  and  for  nothing  holden,  so  that  the  board  may 
proceed  with  the  entering  into  a  contract  with  Messrs.  Liddle 
&  Pfeiffer  according  to  the  terms  of  their  bid,  and  be  it  re- 
solved, that  the  above  proviso  "be  repealed,  disposed  of,  set 
aside  and  for  nothing  holden  and  that  the  contract  for  making 
said  extraordinary  repairs  herein  mentioned,  be  awarded  to 
Liddle  &  Pfeiffer  for  the  amount  of  their  bid,  they  being  the 
lowest  bidders." 

The  problem  for  solution,  provided  by  these  resolutions  is, 
whether  the  latter  award  was  legal  and  binding,  so  that  a 
contract  and  sale  of  bonds  thereunder  will  be  legal.  The 
argument  advanced  on  behalf  of  the  board  of  freeholders  is 
to  that  effect ;  the  proviso  in  the  resolution  of  November  8th, 
1916,  attempts  to  make  void  the  award  and  all  proceedings 
touching  the  work  therein  referred  to.  The  intention  of  the 
board  could  be  reconsidered  in  the  same  way  as  any  other 
intention  of  such  board,  according  to  parliamentary  law  and 
usage.  The  resolution  of  November  24th,  even  if  not,  strictly 
speaking,  a  reconsideration,  is  clearly  a  rescission  of  the  pre- 
vious action  on  the  proviso,  in  the  resolution  of  November 
8th;  the  proviso,  in  the  resolution  of  November  8th,  con- 
stitutes a  repealer  of  the  proceedings  anterior,  thereto;  the 
resolution  of  November  24th  constitutes  a  repeal  of  such 
repealer,  which,  therefore,  in  accordance  with  well  established 
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law,  revives  such  anterior  proceedings.  The  fact  is  the  board 
of  chosen  freeholders  passed  upon  the  question  of  the  lowest 
bidder  and  of  the  formality  of  the  bid  and  awarded  the  con- 
tract to  Messrs.  Liddle  &  Pfeiflfer,  subjecting  it,  however,  to 
a  condition  not  contemplated  by  the  bidder  and  not  embodied 
in  the  advertisement  for  bids  and  which  the  board  of  chosen 
freeholders  could  not  enforce  against  the  bidder  without  his 
consent.  The  award  must  follow  the  terms  of  the  advertise- 
ment. Armitage  v.  Mayor,  &c,,  of  Netvarh,  86  N,  J,  L,  5. 
The  action  of  the  board  on  November  8th  was  neither  an 
award  of  the  contract,  in  accordance  with  the  terms  of  the 
advertisement  nor  was  it  a  rejection  of  all  bids  by  the  board. 
On  the  24th  of  November,  the  board  again  met  in  special  ses- 
sion and  then  took  the  action  which  was  their  duty  to  take, 
by  determining  to  award  the  contract  to  Messrs.  Liddle  & 
Pfeiffer  and  not  to  reject  their  bid.  Meanwhile,  the  bid  of 
Messrs.  Liddle  &  Pfeiffer  had  nob  been  withdrawn,  but  was 
a  continuing  one  and  subject  to  acceptance  by  the  board; 
as  the  action  of  the  board  of  freeholders  on  November  8th  is 
susceptible  of  the  view  that  a  valid  award  was  then  made 
under  th^  resolution,  for  the  reason  that  the  board  was  with- 
out power  to  impose  a  condition  not  contained  in  the  notice 
to  bidders  or  the  plans  and  specifications,  and  inasmuch  as  it 
undertook  to  make  an  award,  that  part  of  the  resolution  con- 
taining the  unauthorized  proviso  was  void  and  of  no  effect. 
In  either  event  a  valid  award  was  made  to  Messrs.  Liddle  & 
Pfeiffer  on  the  8th  or  2^th  of  November,  1916. 

This  argument  is  more  ingenious  than  sound. 

The  prosecutors,  in  reply  thereto,  argue  that  it  shall  be 
lawful  for  the  board  of  chosen  freeholders  to  award  a  contract 
or  contracts  for  such  repairs  or  reconstruction  on  bids  duly' 
advertised  for  in  two  public  newspapers,  printed  and  circu- 
lating in  such  county,  for  two  weeks  successively,  at  least, 
once  in  each  week,  before  the  date  fixed  therein  for  the  receipt 
of  the  bidfi.  Pamph,  L.  1914,  p.  204,  §  1.,  So,  in  the  act  of 
1912,  p.  837,  §  22.  The  state  commissioner  shall  advertise 
for  bids  which  shall  state  the  hour,  date  and  place  where  the 
sealed  proposals  will  be  received  and  publicly  opened  and  read. 
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The  commissioner  may  then  reject  any  or  all  bids,  but  the 
award  of  the  contract,' if  made,  must  be  to  the  lowest  re- 
sponsible bidder. 

The  board  reserved  the  right  in  this  case  in  the  advertise- 
ment to  reject  all  bids.  The  universal  practice  is  to  reject 
all  bids,  adjourn  to  a  fixed  day  for  further  consideration,  or 
award  a  contract.  They  chose  the  latter  course.  They 
awarded  the  contlract  upon  condition  that  the  Egan  bill  had 
not  been  adopted  by  the  voters  of  the  state.  But  the  voters 
of  the  state  had  adopted  the  act.  Possibly  two  views  are  per- 
missible, one,  that  the  award  never  had  any  legal  vitality  be- 
cause of  the  condition  imposed,  the  other,  that  having  had 
vitality  it  was  lost  when  the  fact  appeared  that  the  Egan  act 
had  been  adopted.    Either  view  defeats  the  award. 

It  is  not  controverted  that  an  adjournment  may  be  t'aken 
for  consideration  at  k  later  day,  but  if  there  be  action  or  non- 
action and  no  new  day  is  left  open  for  a  further  consideration, 
then  the  transaction  is  final  and  concluded.  To  use  the  words 
of  the  brief :  ^The  award  of  November  8th  was  something  or 
nothing.  If  something,  it  was  final — if  nothing,  it  could  not 
be  revived  by  the  action  on  November  24th. *^ 

While  I  am  not  aware  of  any  statute  or  decision  that  either 
permits  or  forbids  these  public  contracts  to  be  awarded  upon 
conditions,  t.  e.,  depending  upon  the  happening  or  not  hap- 
pening of  events  not  connected  with  the  subject-matter  of  the 
contract,  on  grounds  of  sound  public  policy,  contracts  so 
awarded  should  be  declared  void.  If  the  award  can  be  made 
to  depend  upon  one  condition,  why  not  on  two  or  many  ?  If 
this  condition  in  the  award  can  be  nullified  after  sixteen  days 
at  a  special  meeting,  not  an  adjourned  meeting,  why  not 
after  thirty,  forty  or  sixty  days,  and  so  on,  until  the  award 
of  the  contract  will  be  left  in  confusion  and  uncertlainty,  the 
legality  of  tjie  bonds  issued  to  pay  for  the  cost  impaired? 
This  litigation  is  an  apt  illustration  of  the  uncertainty  that 
does  arise  out  of  awarding  a  public  contract  upon  a  condition. 

The  course  demanded  by  all  interests  affected  in  the  award- 
ing of  these  public  contracts  at  the  time  fixed  in  the  adver- 
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tisement  for  receiving  and  reading  the  bids,  is  eithei:  to  award 
a  contract,  reject  all  the  bids  or  adj(fum  to  some  fixed  time 
publicly  announced  for  further  consideration.  Any  other 
course  is  open  to  suspicion  and  uncertainty.  If  conditions 
are  to  be  attached  to  the  making  of  an  award,  such  conditions 
should  be  stated  in  the  advertisements  calling  for  bids,  so 
that  the  award  of  a  contract  under  such  an  advertisement 
would  follow  its  terms.  Armitage  v.  Mayor,  dec,  of  Newark, 
supra.  Section  33  of  the  Crimes  act  (Comp.  Stat.,  p,  1756) 
requires  that  bids  shall  be  opened  in  public,  at  the  time  and 
place  on  the  day  named  in  the  advertisement,  and  public  an- 
nouncement made  of  the  contents  in  the  presence  of  the 
parties  bidding  or  their  agents.  By  statute  {Pamph,  L.  1913, 
p.  366),  in  contracts  to  be  paid  by  state  funds  exceeding  the 
sum  of  $1,000,  the  contract  therefor  shall  be  awarded  within 
three  days  after  the  day  prescribed  for  publicly  opening  the 
bids. 

I  am  therefore  constrained  to  hold  that  the  award  of  the 
contract  in  this  case  is  void.  This  makes  it  unnecessary  to 
consider  or  decide  the  other  important  and  interesting  points 
raised  by  the  prosecutors,  which  were  argued  orally  and  at 
length  in  the  briefs  of  the  respective  counsel  representing  all 
parties  to  this  litigation. 

The  resolution  awarding  the  contract  to  Messrs.  Liddle  & 
Pfeiflfer  is  set  aside,  with  costs. 


POST  MORTGAGE  AND  LAND  COMPANY  v.  JOSEPH  PRANK 

DAVIS. 

Submitted  June  6,  1916— Decided  November  8,  1916. 

1.  lu  this  case,  which  is  an  action  of  ejectment,  in  which  both 
parties  to  the  suit  relied  upon  a  paper  title,  the  testimony  and 
exhibits  being  examined — Heldy  the  verdict  of  the  jury  in  favor  of 
the  defendant  was  not  against  the  weight  of  the  evidence. 
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2.  A  paper-writing,  which  recites  that  "in  consideration  of  a  better 
business  feeling  and  to  avoid  future  litigation  between  us  do  quit- 
claim," &c.,  endorsed  "Quit-claim^  and  settlement  of  lines,**  has 
none  of  the  elements  of  a  deed.  It  was  not  error  to  admit  such 
a  paper-writing  in  evidence  on  the  ground  that  it  was  not  re- 
corded in  accordance  with  the  Conveyances  act.  Comp,  Stat.^  p. 
1553,  §  54. 

3.  It  was  not  error  to  admit  in  evidence  a  copy  of  a  referee's  re- 
port and  rule  for  judgment  in  the  Supreme  Court,  endorsed  by 
the  clerk,  as  a  true  copy,  certified  under  the  hand  of  the  clerk 
and  seal  of  the  court,  April  8th,  1806. 

4.  In  this  case  it  was  not  error  to  admit  in  evidence  a  non-recorded 
deed.  The  fact  that  a  deed  was  not  recorded  does  not  destroy 
its  evidential  value.  A  non-recorded  deed  is  only  void  as  against 
parties  claiming  under  another  conveyance  from  the  same  grantor, 
who  took  without  notice  of  the  unrecorded  instrument.  Comp, 
8tat„  p.  1553,  §  54. 


On  rule  to  show  cause. 

Before  Gummere,  Chief  Justice,  and  Justices  Tbench- 
ABD  and  Black. 

For  the  plaintiff,  Arthur  S.  Corbin  and  E.  Max  Applegate. 

For  the  defendant,  Albert  C.  Abbott  and  Ulysses  G,  Styron, 

Thfe  opinion  of  the  court  was  delivered  by 

Black,  J.  This  was  an  action  of  ejectment  btought  to  re- 
cover possession  of  a  tract  of  land  of  about  five  hundred  acres, 
included  in  a  large  tract  of  about  sixteen  thousand  acres,  in 
the  townships  of  Hamilton  and  Weymouth  in  Atlantic  county. 

The  case  was  tried  at  the  Atlantic  Circuit,  resulting  in  a 
verdict  in  favor  of  the  defendant.  A  rule  to  show  cause  was 
granted  by  the  trial  judge.  The  plaintiff  specifies  six 
grounds  upon  which  it  relies  for  a  new  trial.  First  and 
second,  that  the  verdict  is  against  the  evidence  and  the  weight 
of  the  evidence.  Each  of  the  parties  claims  to  hold  the  legal 
paper  title.  The  controversy  relates  exclusively  to  the  paper 
title  and  not  to  any  title  derived  by  adverse  possession. 

The  plaintiff  claims  to  trace  its  title  back  to  the  council 
of  the  West  Jersey  Proprietors.    Numerous  documents,  deeds 
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and  wills,  maps  and  other  papers,  have  been  introduced  on 
the  side  of  the  plaintiff  to  show  its  title.  Also  the  testimony 
of  a  witness,  Ralph  L.  Goff,  a  surveyor,  that  the  loous  in  quo 
is  embraced  within  the  documents  offered  by  the  plaintiff; 
on  the  other  hand,  the  defendant  contends  that  the  plaintiff 
has  failed  to  show  the  true  legal  title  for  the  locus  in  quo, 
and  that  he,  the  defendant,  has  the  true  legal  title.  The  de- 
fendant also  claims  to  be  the  owner  by  a  title,  coming  from 
the  same  source  as  that  of  the  plaintiff.  An  action  of  eject- 
ment was  brought  by  Charles  Shoemaker  and  his  associates, 
in  the  Supreme  Court,  in  1805,  against  one  John  Ford,  in- 
volving some  at  least  of  the  locus  in  quo.  The  same  year,  a 
survey  was  made  of  the  land  by  Matthew  Collins,  deputy 
surveyor  general  of  this  state,  which  was  put  in  evidence. 
Two  witnesses,'  John  T.  Ashmead  and  Raymond  P.  Thomp- 
son, surveyors,  testified  that  the  locus  in  quo  is  the  same  as 
that  shown  by  the  Matthew  Collins  map  of  1805.  The  trial, 
which  was  had  before  referees,  resulted  in  favor  of  Ford. 
The  defendant's  title  comes  from  Ford;  the  plaintiff^s  title 
comes  down  through  the  Shoemaker's  ownership.  After  a 
close  examination  of  the  various  exhibits,  we  are  inclined  to 
think  that  the  finding  of  the  jury  in  favor  of  the  defendant 
was  right.  In  a  conflict  of  testimony,  where  the  facts  .found 
by  the  jury  will  sustain  the  verdict,  the  court  shoidd  not  set 
it  aside,  even  though  the  jury  might  upon  the  evidence  have 
found  otherwise.  Knickertocher  Ice  Go.  v.  Anderson,  31  N. 
J,  L.  333,  335;  Fmx  v.  Willett,  69  Id.  52;  Garrett  v.  Driver 
Harris  Wire  Co.,  70  Id.  382. 

The  next  insistence  is  that  the  trial  court  erred  in  admitting 
in  evidence  a  paper-writing,  offered  by  the  defendant,  which 
was  executed  by  John  Ford  and  Samuel  Richards  in  1816. 
This  Samuel  Richards  stood  in  the  same  right  that  Charles 
Shoemaker  and  his  associates  did.  The  paper-writing  recites, 
that  "in  consideration  of  a  better  business  feeling  and  to 
avoid  future  litigation  between  us,  do  quit-claim,  establish 
and  agree  with  each  other  forever,''  &c.  This  paper  seems 
to  be  an  agreement,  between  the  parties,  fixing  the  boundary 
line  between  their  respective  properties.     It  is  endorsed  a 


Digitized  by  VjOOQIC 


NOVEMBER  TERM,  1916.  519 


89  y,  J.  L,  Poet  Mortgage  and  Land  Co.  v.  Davis. 


"quit-claim  and  settiement  of  lines.^'  It  has  none  of  the 
elements  of  a  deed.  It  does  not  purport  to  convey  anything ; 
it  contains  no  words  of  grant;  it  effected  no  change  in  pos- 
session, but  merely  established  the  property  line.  The  con- 
tention, therefore,  that  it  ought  not  to  have  been  admitted 
in  evidence  because  it  was  not  recorded,  is  answered,  as  the 
statute  appealed  to,  the  Conveyances  act  (Comp.  Stat.,  p, 
1553,  §  54),  only  applies  to  non-recorded  deeds.  This  paper 
is.  in  all  essentials  unlike  the  Iliflf-Denny  deeds,  considered 
by  Vice  Chancellor  Leaming  in  the  case  of  McGrath  v.  Nor- 
cross,  78  N.  J.  Eq.  120,  128. 

There  is  no  merit  in  the  next  point,  viz.,  the  court  erred 
in  allowing  counsel  for  the  defendant  to  read  this  exhibit 
to  the  jury.  If  the  exhibit  was  competent  evidence,  it  was 
of  course  proper  to  permit  it  to  be  read  to  the  jury.  It  is 
next  contended  that  it  was  error"  to  permit  the  defendant  to 
put  in  evidence  what  purported  to  be  a  copy  of  the  referee*s 
report  and  rule  for  judgment,  endorsed  by  the  clerk  of  this 
court  as  a  true  copy,  in  the  Shoemaker-Ford  ejectment  suit, 
on  the  ground  that  the  original  should  have  been  produced  or 
its  loss  proved.  This  copy  was  a  certified  copy  of  the  report, 
under  the  hand  of  the  clerk  and  the  seal  of  the  court.  This 
certification  of  the  copy  was  made  on  April  8th,  1806.  It 
was  properly  admitted  as  a  certified  copy  of  the  record  or  of 
a  part  of  the  record.  Moreover,  the  case  shows  that  the  re- 
port itself  had  disappeared  from  the  files  of  the  clerk^s  oflBce. 
It  is  further  claimed,  which  is  the  last  insistence,  that  it 
was  error  for  the  trial  court  to  admit  in  evidence  a  non- 
recorded  deed,  made  by  one  James  Davis  to  John  Ford,  dated 
September  25th,  1813.  The  fact  that  the  deed  was  not  re- 
corded did  not  destroy  its  evidential  value.  The  non-recorded 
deed  is  only  void  as  against  parties  claiming  under  another 
conveyance  from  the  same  grantor,  and  who  took  without 
notice  of  the  unrecorded  instrument.  Comp.  Stat.,  p.  1553, 
§  54.  In  the  present  case  the  plaintiff  does  not  claim  any 
interest  under  the  Ford  title.  The  defendant  was  entitled 
to  prove  the  unrecorded  deed,  to  trace  his  own  right,  through 
John  Ford.    The  land  in  the  Davis  deed  had  originally  be- 
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longed  to  Ford.     Ford  and  wife,  on  December  13th,  1804, 
conveyed  it  to  Davis  by  a  deed,  which  is  on  record,  and  Davis 
some  years  afterward  reconveyed. 
The  rule  to  show  cause  is  discharged. 


WILLIAM  PYERS,  PLAINTIFF-RESPONDENT,  v.  FANNIE  L. 
TIERS,  DEFENDANT-APPELLANT. 

Submitted  June  6,  1916— Decided  November  8,  1916. 

Backing  an  automobile  out  into  a  street,  without  warning  to  other 
users  of  the  street,  including  the  plaintiff,  who  was  injured  while 
riding  a  motorcycle  by  coming  into  coUision  with  another  auto- 
mobile in  an  attempt  to  avoid  the  automobile  backing.  The  de- 
fendant's negligence  and  the  plaintifiTs  contributory  negligence 
are  questions  of  fact  to  be  decided  by  a  jury.  It  was  not  error 
for  the  trial  court  to  refuse  a  motion  to  nonsuit  the  plaintiff  or 
direct  a  verdict  for  the  defendant 


On  appeal  from  the  Morris  County  Circuit  Court. 

Before  Gummere,  Chief  Justice,  and  Justices  Tren- 
CHARD  and  Black. 

For  the  plaintiff-respondent,  Elmer  W.  Romine, 

For  the  defendant-appellant,  Kalisch  &  Kalisch. 

The  opinion  of  the  court  was  delivered  by 

Black,  J.  The  plaintiff,  William  Pyers,  sued  the  defend- 
ant, Fannie  L.  Tiers,  for  injuries  received  under  the  follow- 
ing circumstances:  The  plaintiff  was  riding  a  motorcycle 
along  South  street,  in  the  city  of  Morristown,  going  toward 
Madison,  on  June  25th,  1915.  In  front  of  him,  traveling  in 
the  same  direction,  was  an  automobile  driven  by  Frederick  B. 
Richardson.     The  plaintiff  passed  this  automobile,  going  to 
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the  left,  as  the  law  required.  Just  as  he  was  passing  it,  or 
just  after  he  had  passed  it,  the  defendant's  car,  which  was 
standing  alongside  the  right-hand  curb,  backed  out  into  the 
middle  of  the  street.  It  was  about  ten  or  twelve  feet  away 
when  he  first  saw  it.  The  plaintiff  attempted  to  go  around 
behind  it,  which  brought  him  within  three  or  four  feet  of  his 
left  curb  line.  As  he  was  doing  this,  the  way  was  obstructed 
by  a  wagon  on  his  left  hand,  coming  toward  him,  and  also  by 
another  automobile  on  his  right,  operated  by  Dr.  Glazebrook. 
The  plaintiff  undertook  to  pass  between  these  two  vehicles, 
which  were  parallel  with  one  another,  but  was  unsuccessful 
and  collided  with  the  Glazebrook  machine.  He  was  thrown 
from  his  motorcycle,  receiving  the  injuries  for  which  he  sues. 
The  question  was  whether  the  defendant,  Mrs.  Tiers,  was 
responsible,  and  is  raised  by  the  refusal  of  a  motion  to  non- 
suit and  to  direct  a  verdict,  the  jury  having  found  a  verdict 
in  favor  of  the  plaintiff. 

There  was  proof  that  the  defendant's  automobile  was  backed 
out  into  the  street,  without  warning  to  other,  users  of  the 
street,  the  plaintiff  included.  The  Motor  Vehicles  act 
—Pamph.  L.  1915,  pp,  285,  294,  §  11  (4)— provides:  "No 
vehicle  shall  back  or  make  a  turn  in  any  street  if  by  so  doing 
it  interferes  with  other  vehicles,  but  shall  go  around  a  block 
or  to  a  street  suflSciently  wide  to  turn  in  without  backing." 
See,  in  this  connection,  Evers  v.  Dams,  86  N,  J.  L.  196.  It 
was  therefore  a  question  for  the  jury  to  say  whether  this  act 
was  not  negligent,  jeopardizing,  as  it  did,  other  users  of  the 
highway,  who  happened  to  be  in  close  proximity.  It  is  sug- 
gested, but  not  argued,  that  even  if  the  defendant's  action  was 
a  contributing  cause,  originally,  it  was  not  the  proximate 
cause;  that  the  presence  of  the  Glazebrook  car  was  an  inter- 
vening cause,  which  relieved  the  defendant  from  responsibility. 
But  an  intervening  cause,  in  order  to  relieve  from  liability, 
must  itself  be  a  wrongful  cause — that  is,  a  cause  for  which  the 
producer  thereof  would  himself  be  liable  to  the  plaintiff.  Mr. 
Justice  Depue,  speaking  for  the  Court  of  Errors  and  Appeals, 
in  the  case  of  Delaware,  &c..  Railroad  Co,  v.  Salmon,  39  Id. 
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299,  309,  cites  with  approval  the  rule  in  these  words :  ^*That 
a  person  whose  negligence  may  have  been  one  of  the  ante- 
cedents or  conditions  of  an  event  is  relieved  juridically  from 
liability  if  such  negligence  is  applied  to  the  particular  event 
by  the  intervening  negligence  or  malice  of  a  third  par^." 
Kuhn  v.  Jewett,  32  N,  J,  Eq,  647;  Cuff  v.  Newark,  £c.. 
Railroad  Co.,  35  N,  J.  L.  17;  1  Tkomp,  Negl  {2d  ed.),  § 
49.  In  the  present  case,  it  was  hot  suggested  that  Dr.  Glaze- 
brook  was  at  all  in  fault. 

As  to  the  question  of  the  contributory  n^ligence  of  the 
plaintiff,  that  was  also  for  the  jury  to  determine.  He  was 
put  in  a  position  of  danger  without  any  carelessness  on  his 
own  part.  He  might  perhaps  have  avoided  the  accident  by 
stopping  his  macTiine,  and  perhaps  would  have  done  so  had 
he  observed  the  situation  in  time  to  safely  come  to  a  stop. 
But,  as  was  said  by  the  Court  of  Errors  and  Appeals  in  Con- 
nelly  v.  Trenton  Passenger  Railtvay  Co,,  56  N,  J.  L,  700,  704 : 
"How  a  prudent  man  would  act  in  the  face  of  concurrent  and 
distracting  dangers  must,  in  the  nature  of  things,  be  a  question 
of  fact  to  be  passed  upon  by  the  jury,  and  not  a 'question  of 
law  upon  which  a  court  may  order  a  nonsuit  or  direct  a 
verdict." 

The  judgment  under  review  is  affirmed. 


THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
ANDREW  TERRY,  PLAINTIFF  IN  ERROR. 

Argued  June  7,  1916— Decided  November  8,  1916. 

It  is  reversible  error  for  the  trial  court,  during  the  progress  of  a  trial, 
on  an  indictment  for  keeping  a  disorderly  house,  to  strike  from 
the  record  parts  of  the  testimony  of  a  witness  and  to  direct  the 
jury  to  pay  no  attention  to  such  testimony,  on  the  ground  that 
it  is  not  worthy  of  belief,  at  the  same  time  ordering  the  witness 
to  be  taken  into  custody  by  a  constable  in  the  presence  of  the 
jury. 
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On  error  to  the  Atlantic  County  Quarter  Sessions. 

Before  Gummebe,  Chief  Justice,  and  Justices  Trbnch- 
ABD  and  Black. 

For  the  plaintiff  in  error,  Isaac  H.  Nutter  and  Oarrison  & 
Voorhee^, 

For  the  defendant  in  error,  Charles  8,  Moore  and  Wm, 
Elmer  Brown,  Jr. 

The  opinion  of  the  court  was  delivered  by 

Black,  J.  Andrew  Terry  was  convicted  in  the  Atlantic 
Quarter  Sessions,  January  term,  1916,  on  two  separate  in- 
dictments, charging  a  violation  of  the  sixty-fifth  section  of 
the  Crimes  act,  for  keeping  a  disorderly  house.  They  were 
gambling  houses  at  Nos.  204  North  Chalfonte  avenue  and 
1139  Baltic  avenue  in  the  city  of  Atlantic  City.  The  two 
indictments  were  tried  together.  Separate  judgments  were 
entered  under  the  convictions.  Writs  of  error  were  taken  in 
each  case.  The  cases  were  brought  up  under  the  one  hun- 
dred and  thirty-sixth  section  of  the  Criminal  Procedure  act. 
Errors  were  assigned  in  the  bill  of  exceptions  by  the  trial  judge 
and  causes  for  reversal  were  also  assigned.  The  causes  relied 
upon  for  reversal  all  relate  to  the  rulings  of  and  statements 
by  the  trial  court,  in  relation  to  Raymond  Jefferson,  a  state's 
witness.     The  record  shows  this  colloquy: 

"Mr.  Garrison — I  object  to  the  reading  of  that  record. 

"The  Court — Bring  that  record  up  here.  I  think  this  wit- 
ness ought  to  be  taken  into  custody  on  the  charge  of  perjury. 

"Mr.  Garrison — If  your  honor  please,  we  ask  for  an  ex- 
ception to  that  remark  and  ask  to  have  it  spread  upon  the 
record. 

"Whereupon  the  defendant,  by  his  counsel,  prays  a  bill  of 
exceptions,  which  is  hereby  allowed  and  sealed  accordingly. 

"The  Court — An  oflBcer  will  take  charge  of  this  defendant.'^ 
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"The  Court — Take  this  witness  into  custody  and  strike  his 
answers  from  the  record,  and  the  jury  will  pay  no  attention 
to  what  he  has  testified  to.  Whatever  belongings  he  has,  let 
him  go  back  and  get  them. 

"(Constable  Baker  takes  the  wittaess  into  custody.) 

"Mr.  Garrison — To  have  the  record  straight,  we  believe 
that  a  juror  ought  to  be  withdrawn  at  this  time.  We  think 
it  is  a  mistrial. 

"The  Court — The  juror  will  not  be  withdrawn. 

"Mr.  Garrison — That  motion  is  denied,  then  ? 

"The  Court— Yes. 

"Whereupon  the  defendant,  by  his  counsel,  pray^  a  bill  of 
exceptions,  which  is  hereby  allowed  and  sealed  accordingly. 

"The  Prosecutor — All  that  testimony  stricken  from  the 
record  ? 

"The  Court — ^AU  of  that  testimony  is  stricken  from  the 

record  and  the  jury  instructed  not  to  pay  any  attention 

whatsoever/^ 

******* 

"The  Court — I  know  you  don't  desire  any  further  testi- 
mony, but  there  was  some  cross-examination  from  you  that 
I  say  will  remain  on  the  record. 

"Mr.  Nutter — But  that  is  already  on  the  record. 

"The  Court — ^Yes,  that  you  will  be  given  the  benefit  of." 

This  court  held,  in  the  case  of  State  v.  Harrington, 
87  N.  J.  L,  713,  716;  affirmed.  Id.  716,  the  arrest  of  one 
of  the  state's  witnesses  in  view  of  the  jury,  after  he  had  left 
the  stand,  is  no  ground  for  reversing  a  judgment.  In  that 
case,  it  was  said,  his  arrest  may  have  been  for  some  offence 
entirely  disconnected  with  the  trial  of  the  case.  But,  even  if 
the  evidence  showed  that  it  was  for  perjury  committed  on 
the  witnoss-staud,  that  would  not  vitiate  the  trial.  That 
case  was  affirmed  in  the  Court  of  Errors  and  Appeals  (87 
Id,  716),  for  the  reasons  stated  in  the  Supreme  Court. 
12  Cyc.  542  (L).  This  case  is  distinguished  from  the  Har- 
rington case,  for  in  addition  to  the  arrest  of  the  witness  in 
the  presence  of  the  jury,  a  practice  not  to  be  commended, 
the  court  ordered  part,  at  least,  of  the  testimony  of  the  wii- 
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ness  to  be  stricken  from  the  record,  and  directed  the  jury 
to  pay  no  attention  to  what  the  witness  had  testified  to. 
This  clearly  was  error  injurious  to  the  defendant.  While 
it  is  true  that  it  is  the  accepted  rule  of  law  in  this  state 
that  it  is  the  right  and  duty  of  a  trial  judge  to  comment 
upon  the  evidence,  in  the  charge  to  the  jury  (State  v.  Lovell, 
88  N,  J.  L.  353;  State  v.  Hummer,  73  N,  J,  L,  714),  yet, 
when  he  attempts  to  take  from  the  jury  evidence,  on  the 
ground  that  it  is  unworthy  of  belief,  and  emphasizes  that 
ruling  by  having  the  witness  arrested  and  taken  into  custody 
in  the  presence  of  the  jury,  such  action  of  the  trial  court  is 
an  improper  assumption  of,  and  an  infringement  upon,  the 
province  of  the  jury.  The  court  stepped  outside  of  its 
judicial  functions. 

For  this  error  the  judgments  under  review  will  be  reversed. 


THOMAS  WARD,  PLAINTIFF-RESPONDENT,  v.  ERIE  RAIL- 
ROAD   COMPANY,    DEFENDANT-APPELLANT. 

Submitted  June  6,  1916— Decided  November  8,  1916. 

1.  Where  the  act  of  a  servant  is  a  willful  one,  not  expressly  or  im- 
pliedly within  the  line  of  the  servant's  duty  or  employment,  en- 
tirely disconnected  therefrom,  done,  not  as  a  means,  or  for  the 
purpose  of  performing  the  master's  work,  the  master  is  not  re- 
sponsible for  such  act  of  the  servant 

2.  The  above  rule  applied  in  this  case,  where  it  appears  the  defend- 
ant's watchman  or  detective  shot  the  plaintiff  as  he  approached 
the  watchman  on  defendant's  property,  without  any  notice  or 
reason  for  such  shooting.  Held^  it  was  error  not  to  grant  a 
motion  to  nonsuit  or  direct  a  verdict  in  favor  of  the  defendant, 
the  master. 


On  appeal  from  the  Hudson  County  Circuit  Court. 

Before   Gummehe,   Chief  Justice^  and  Justices  Then- 
chard  and  Black. 


Digitized  by  VjOOQIC 


526  NEW  JERSEY  SUPREME  COURT. 

Ward  V.  Erie  R.  R.  Co.  89  N.  J,  L. 

For  the  plaintiff-respondent,  WeUer  &  Licktenstein. 
For  the  defendant-appellant,  Collins  &  Corbin, 

The  opinion  of  the  court  was  delivered  by 

Black,  J.  The  plaintiff,  Thomas  Ward,  sued  Matthew 
Cannon  and  the  Erie  Railroad  Company  to  recover  damages 
for  personal  injuries  done  to  him,  resulting  from  an  assault 
and  battery,  by  a  gunshot  in  the  groin,  on  Saturday  after- 
noon, August  15th,  1914,  about  four-thirty.  The  trial  re- 
sulted in  a  verdict  against  both  defendants.  The  Erie  Rail- 
road Company  only  appeals.  The  only  errors  alleged  are  the 
refusals  of  the  trial  judge  to  grant  the  motions  to  nonsuit  and 
to  direct  a  verdict  in  favor  of  the  defendant;  upon  the  re- 
fusal of  the  trial  judge  to  nonsuit,  the  defendant  rested  with- 
out offering  further  testimony  and  moved  for  a  direction  of  a 
verdict,  on  the  same  groimds  urged  on  the  motion  for  a  non- 
suit. 

The  only  point  involved  in  the  case  is  whether  Cannon, 
when  he  fired  the  shot  at  the  plaintiff,  was  acting  within  the 
scope  of  his  employment,  as  a  detective,  servant  or  agent  of 
the  defendant  company  ?  Our  examination  of  the  record  leads 
us  to  the  conclusion  that  he  was  not  such  servant  or  agent; 
that  it  was  error  for  the  trial  court  not  to  have  granted  the 
motions  to  nonsuit  the  plaintiff  and  to  direct  a  verdict  in 
favor  of  the  defendant.  The  plaintiff's  version  of  the  occur- 
rence, in  substance,  is  as  follows:  That,  on  the  afternoon  of 
the  day  of  the  shooting,  the  plaintiff  was  standing  under  the 
Park  avenue  viaduct,  or  bridge,  that  crosses  the  Erie  railroad, 
in  Hoboken,  near  Willow  avenue,  which  is  about  two  himdred 
and  twenty  feet  or  more  from  the  place  where  the  shooting 
occurred.  The  shooting  occurred  on  the  property  of  the  Erie 
Railroad  Company.  This  was  the  banning  of  the  Erie  rail- 
road freight  yard  at  Weehawken.  The  plaintiff  heard  several 
shots  and  ran  over  to  the  railroad  track  and  saw  there  the  de- 
fendant Cannon  standing  over  a  man  by  the  name  of  Ferris, 
whom  the  plaintiff  knew,  and  when  he,  Ward,  the  plaintiff, 
got  within  three  or  four  feet  of  Cannon,  Cannon  fired  a  shot 
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at  plaintiflf.  Nothing  was  said  before  the  shot  was  fired,  and 
nothing  was  said  after  the  shooting.  The  plaintiflf  then  went 
home.  Ward  did  not  know  Cannon,  or  that  he  was  working 
for  the  Erie  Eailroad  Company.  When  he  first  saw  Cannon 
he  was  standing  over  Ferris  and  had  a  gun  in  his  hand.  Fer- 
ris was  lying  on  the  ground ;  neither  Cannon  nor  Ferris  was 
doing  anything,  the  one  was  standing  and  the  other  lying  on 
the  ground;  the  plaintiflE  saw  this,  when  he  was  from  two 
hundred  to  fifty  feet  away,  he  states  both  distances.  He  con- 
tinued to  walk  toward  Cannon  and  Ferris.  He  was  facing 
them  and  going  straight  toward  them.  He  could  see  every- 
thing. He  was  on  the  railroad  property.  No  train  obstructed 
his  view.  There  is  no  contention  that  Cannon  was  not  an 
employe  of  the  Erie  Railroad  Company;  just  previous  to  the 
shooting,  Cannon  and  Glaser,  another  railroad  watchman,  had 
driven  Ferris  and  one  Reilly  oflp  a  loaded  coal  train.  None 
of  the  plaintiff's  witnesses  testified  that  they  saw  Cannon  fire 
the  shot;  on  the  contrary,  they  said  they  did  not.  The 
plaintiff  is  therefore  limited  to  his  own  version  of  how  the 
affair  happened.  The  plaintiff's  insistence  is  that  whether 
the  shooting  by  Cannon  was  within  the  scope  of  his  employ- 
ment was  a  question  of  fact  for  the  jury,  citing  in  the  brief 
in  support  of  that  position  the  following  cases:  Carey  v. 
Hamburg  American  Packet  Co.,  72  N.  J.  L.  56 ;  Bernadshy 
V.  Erie  Railroad  Co,,  76  Id.  580 ;  Dierkes  v.  Hauxhurst  Com- 
pany, 80  Id,  369;  Magar  v.  Hammond,  183  A^  F.  387.  In 
the  case  of  Carey  v.  Hamburg  American  Packet  Co.,  supra, 
this  court  held  there  was  sufficient  evidence  to  justify  a 
jury  in  finding  that  the  men  who  assaulted  the  plaintiff  were 
in  the  defendant's  employ,  and  that  when  the  assault  was 
committed,  they  were  acting  within  the  scope  of  their  em- 
ployment. So,  in  the  case  of  Bemadsky  v.  Erie  Railroad  Co., 
supra,  the  court  held  that  the  jury  could  properly  find,  from 
the  testimony  of  the  plaintiff  and  of  the  defendant  Burns, 
that  the  plaintiff  was  a  trespasser  in  the  yards  of  the  defend- 
ant company,  at  Weehawken;  that  Burris,  in  the  discharge 
of  his  duty  as  watchman,  undertook  to  drive  the  plaintiff  off; 
that  in  doing  so,  he  committed  the  assault  sued  for,  and  that 
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this  abuse  of  the  plaintiff  was  unnecessary  and  excessive.  So, 
the  Court  of  Errors  and  Appeals,  in  the  case  of  Dierkes  v. 
Hauxhurst  Land  Co.,  supra,  held,  in  cases  where  the  scope 
of  authority  of  a  servant  or  agent  depends  upon  disputed 
matters  of  fact,  the  extent  of  such  authority  is  ordinarily  a 
question  for  the  jury.  So,  in  the  case  cited  from  the  New 
York  Court  of  Appeals,  Magaa-  v.  Hammond,  supra. 

There  is  no  dispute,  however,  about  the  facts  in  the  case 
under  consideration.  They  all  come  from  the  plaintiff  him- 
self, and  for  the  purposes  of  the  motions  for  nonsuit,  the 
direction  of  a  verdict,  and  on  this  appeal  the  plaintiff's  testi- 
mony must  be  taken,  not  only  as  true,  but  with  every  fair  and 
legitimate  inference  that  can  be  drawn  from  the  facts  as  testi- 
fied by  the  plaintiff. 

But  we  think  this  case  is  controlled  by  the  case  of  Holler 
V.  Ross,  68  N.  J.  L.  324,  in  the  Court  of  Errors  and  Appeals, 
which  is  an  illustrative  case,  and  one  of  many  in  the  books. 
That  case  holds  where  it  appears  when  the  plaintiff  rests  that 
the  act  of  the  servant  was  a  willful  one,  and  was  not  expressly 
or  impliedly  within  the  line  of  the  servant's  duty  or  employ- 
ment, there  should  be  a  nonsuit.    That  case  was  cited,  sub- 
sequently, with  approval  by  the  same  court,  in  the  case  of 
Evers  v.  Krouse,  70  Id.  653,  holding  that  an  act  done  by  a 
servant  while  engaged  in  the  work  of  his  master,  but  entirely 
disconnected  therefrom,  done,  not  as  a  means  or  for  the  pur- 
pose of  performing  that  work,  but  solely  for  the  accomp^^^^^- 
ment  of  the  independent,  malicious  or  mischievous  pui 
of  the  servant,  is  not  in  any  sense  the  act  of  the  master, 
rule  will  be  found  stated,  in  nearly  the  same  language,  w 
collection  of  many  cases  in  26  Cyc.  1528.    See,  also,  Ti 
Miller,  80  N.  J.  L.  691. 

This  case  is  differentiated  from  the  class  of  cases  cite 
the  plaintiff,  which  hold  that  the  master  is  liable  for  a  wi 
injury  inflicted  on  a  trespasser  where  authority  is  given 
master  to  his  servant  to  eject  trespassers  from  the  prei 
of  the  former,  such  as  Letts  v.  Hohoken  Railroad  Co.,  7 
J.  L.  358;  Bemadsky  v.  Erie  Railroad  Co.,  supra; 
EllersUe  Fishing  Co.  v.  Sieimrt,  123  Ky.  S;    9  L.  E 
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(N.  8.)  475.  That  class  of  cases  is  based  somewhat  upon  the 
idea  that  the  law  under  the  circumstances  will  not  undertake 
to  say  when  in  the  course  of  the  assault  the  servant  ceased  to 
act  upon  his  own  responsibility.  But  those  cases  have  no 
application  to  the  facts  of  this  case,  for  in  this  case  there  was 
no  attempt  made  to  eject  the  plaintiflE  from  the  company^s 
property.  The  doctrine  of  those  cases  only  applies  when  a 
person  is  attempting  to  eject  a  trespasser  and  uses  more  force 
than  is  necessary.  The  most  favorable  view  that  can  be  taken 
of  the  plaintiflE's  case  is  that  Cannon  is  guilty  of  an  assault 
and  battery  on  Ward,  the  plaintiflE;  that  an  employe  of  the 
defendant  company,  while  on  its  property,  but  doing  nothing 
in  its  interest,  either  by  authorization  or  implication,  shot  the 
plaintiff.  The  motion  to  nonsuit  the  plaintiflE  and  direct  a 
verdict  for  the  defendant  company  should  have  been  granted 
by  the  trial  court.  It  was  reversible  error  to  deny  these  mo- 
tions. Hence,  the  judgment  against  the  Erie  Eailroad  Com- 
pany is  therefore  reversed,  to  the  end  that  a  venire  de  novo 
may  issue. 
Vol.  lxxxix.  34 
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3.  Where  a  statute  provides  for  the  giving  of  a  notice  but  does  not 

prescribe  the  manner  of  its  service,  it  is  sufficient  if  actual  notice 
to  the  person  to  be  affected  is  conveyed  to  him. 

4.  The  provision  in  section  1  of  the  Workmen's  Compensation  act 
{Pamph.  L.  1911,  p.  134),  that  an  injured  employe's  right  to 
compensation  shall  not  be  defeated  upon  the  ground  that  he 
assumed  the  risks  inherent  in,  or  incidental  to,  or  arising  out  of, 
his  employment,  or  arising  tron^  the  failure  of  the  employer  to 
provide  and  maintain  safe  premises  and  suitable  appliances 
(which  ground  of  defence  is,  by  the  act,  abolished),  is  constitu- 
tional. 


On  appeal  from  the  Supreme  Court. 
For  the  appellant,  Wescott  &  Weaver, 

For  the  respondent,  Walter  H,  Bacon. 

The  opinion  of  the  court  was  delivered  by 

Walker,  Chancellor.  The  plaintiff,  a  minor  aged  nine- 
teen years,  brought  suit  by  his  next  friend,  who  is  his  father, 
against  the  defendant  corporation  for  physical  injuries  re- 
sulting to  him  while  working  as  an  assistant  to  glassblowers 
in  the  defendants  factory.  The  gravamen  of  the  action  was 
that  the  defendant  at  its  factory  maintained  a  mold  hole 
over  which  boards  were  placed,  and  that  in  carrying  ma- 
terials from  one  part  of  the  plant  to  another,  it  was  neces- 
sary for  the  plaintiff  to  cross  over  it;  that  the  defendant 
failed  to  keep  the  boards  over  the  mold  hole  in  a  reasonably 
safe  condition,  and  that  as  plaintiff  was  in  the  act  of  walk- 
ing over  the  boards,  without  fault  on  his  part,  he  slipped 
and  fell  into  the  mold  hole  because  the  boards  were  inade- 
quate, unsafe  and  unguarded,  and  sustained  injury.  The 
suit  was  not  one  under  the  Workmen^s  Compensation  act,  but 
one  at  common  law. 

When  the  plaintiff  rested,  counsel  for  the  defendant  moved 
to  nonsuit  (1)  because  plaintiff's  claim  to  compensation  was 
governed  by  the  Workmen's  Compensation  act  under  which 
he  did  not  sue,  and,  if  denied  on  that  ground,  then  (2)  be- 
cause no  negligence  on  the  part  of  the  defendant  had  been 
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shown,  and  (3)  because  the  risk  was  an  obvious  one  and  was 
assumed  by  the  plaintiff.  The  trial  judge  sustained  the  mo- 
tion on  the  first  ground,  and,  consequently,  he  did  not  con- 
sider or  decide  the  other  grounds.    We  think  he  erred. 

The  contract  of  hiring  was  made  after  the  Workmen's 
Compensation  act  {Pamiph.  L.  1911,  p.  134)  went  into  effect, 
and,  therefore,  compensation  would  be  recoverable  under  it, 
unless  there  was,  as  part  of  the  contract,  an  express  state- 
ment in  ¥rriting  prior  to  the  accident,  either  in  the  contract 
itself  or  by  written  notice  from  either  party  to  the  other, 
that  the  provisions  of  section  2  of  the  act  were  not  intended 
to  apply.  The  plaintiff  being  a  minor,  the  notice  would  have 
to  be  given  by  or  to  his  parent  or  guardian  (father  in  this 
case)  {Pamph.  L.  1911,  pp.  136,  137),  and  the  case  on  this 
phase  turns  upon  the  question  of  notice. 

On  the  pay  envelope  delivered  by  the  defendant  to  the 
plaintiff,  there  was  printed  these  words: 

"Employes  take  notice  that  provisions  of  section  2  of  the 
Employers^  Liability  act,  approved  April  4th,  1911,  chapter 
95  of  the  law  of  1911,  are  not  intended  by  this  corporation 
to  apply  to  its  contract  of  hiring  with  you." 

The  boy  gave  his  wages  to  his  father  when  he  was  home, 
and,  when  he  was  not,  to  his  mother.  His  father  testified 
that  he  received  at  least  one  of  the  pay  envelopes  with  the 
printed  notice  on  it,  and  with  that  notice  in  his  mind  let  the 
boy  go  to  work  afterward. 

Counsel  for  respondent  argues  that  this  case  is  within  that 
of  Troth  V.  Millville  Bottle  Works,  86  N,  J.  L.  558;  affirmed, 
(mie  p.  219.  In  that  case  a  notice  precisely  the  same  in  effect, 
and  almost  identical  in  language,  was  posted  in  the  defend- 
ant's works  and  also  given  to  its  employes  through  the  me- 
dium of  a  pay  envelope,  and  it, was  held  in  the  Supreme 
Court  that  when  section  2  of  the  act  is  not  intended  to  apply 
to  the  employment  of  minors,  a  notice  must  be  given  by  or 
to  the  parent  or  guardian  of  the  minor,  and  that  notice  posted 
in  the  works  and  given  by  means  of  a  pay  envelope  does  not 
suffice.  There  was  no  holding  to  the  effect  that  if  the  parent 
or  guardian  of  the  minor  saw  the  posted  notice  or  the  notice 
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on  the  pay  envelope  that  it  would  not  amount  to  legal  notice, 
only  that  such  notice  was  not  in  and  of  itself  suflScient. 

In  the  Troth  case  an  order  had  been  made  by  the  judge  of 
the  Cumberland  Pleae  that  the  Millville  Bottle  Works  pay 
Troth,  a  minor,  a  certain  amount  as  compensation  for  in- 
jury received  by  him  while  at  work  for  the  company.  In  the 
Supreme  Court  it  was  contended,  inter  alia,  that  the  employer 
had  given  notice  to  the  employe  of  the  fact  that  it  would  not 
be  bound  by  section  2  of  the  Workmen^s  Compensation  act; 
but  it  was  not  proved  that  the  notice,  posted  in  the  works 
and  given  to  the  minor  through  the  medium  of  the  pay  en- 
velope, had  come  to  the  knowledge  of  the  boy^s  father,  and 
the  Supreme  Court  sustained  the  order  for  compensation 
under  the  act.  In  the  afiirming  opinion  in  the  Troth  case  in 
this  court,  the  question  of  notice  was  upheld  on  the  reason- 
ing upon  which  the  Supreme  Court  based  its  conclusion. 

Now,  a  marked  difference  between  the  want  of  notice  in 
the  Trotli  case,  and  the  fact  of  notice  in  the  case  at  bar,  is 
apparent.  In  the  Troth  case,  although  notice  was  posted 
and  also  printed  on  the  pay  envelope,  it  never  reached  the 
parent  of  the  minor.  In  the  case  at  bar,  the  notice  printed 
on  the  pay  envelope  reached  the  father  of  the  minor,  and  he 
permitted  his  son  to  continue  at  work  after  the  actual  receipt 
of  the  notice,  and  with  that  very  notice  in  his  mind.  The 
two  cases  are  clearly  distinguishable. 

It  is  to  be  observed  that  the  Workmen's  Compensation  act 
does  not  prescribe  the  form,  of  notice  to  be  given  by  or  to  the 
parent  or  guardian  of  a  minor  employe,  to  prevent  the  opera- 
tion of  the  act  upon  the  contract  of  hiring,  nor  of  the  man- 
ner of  service  of  such  notice.  •  It  appears,  therefore,  that 
actual  notice  is  all  that  is  necessary  to  bring  the  given  con- 
tract within  the  purview  of  the  statute. 

In  Wilson  v.  Trenton,  53  N.  J.  L,  645,  this  court  had  be- 
fore it  the  question  of  service  of  a  notice  of  an  assessment 
for  the  laying  out  and  opening  of  a  street  in  Trenton,  the 
charter  of  which  city  requires  that  notice  be  served  upon 
residents.  It  is  not  perceived  that  a  statute,  requiriug  the  giv- 
ing of  a  notice  of  an  assessment  for  the  laying  out  and  open- 
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ing  of  a  street,  differs  in  regard  to  the  manner  of  service 
from  one  requiring  notice  that  the  Workmen^s  Compensation 
act  is  not  to  apply  in  a  given  case,  the  method  of  service 
not  being  provided  for  in  either  statute.  In  Wilson  v.  Tren- 
ton, Mr.  Justice  Magie  (afterwards  Chancellor),  speaking  for 
this  court,  observed  (at  p,  648)  that  "if  the  required  notice 
is  conveyed  to  the  person  to  be  affected  thereby,  it  is  suffi- 
cient/^ In  the  case  at  bar,  as  already  shown,  the  notice  was 
actually  conveyed  to  and  received  by  the  boy's  father. 

We  are  of  opinion  that  there  was  due  service  in  this 
case  of  the  notice  that  the  Workmen's  Compensation  act 
should  not  apply,  and,  therefore^  the  plaintiff's  suit  was 
properly  brought  at  common  law.  This  conclusion  makes  it 
necessary  for  us  to  consider  one  of  the  other  two  reasons 
upon  which  the  motion  to  nonsuit  was  rested,  namely,  (2) 
that  no  negligence  on  the  part  of  the  defendant  was  shown; 
and  it  would  also  make  necessary  consideration  of  the  re- 
maining reason,  namely,  (3)  because  the  risk  was  an  obvious 
one  and  was  assumed  by  the  plaintiff,  if  it  were  not  for  the 
provision  of  section  1,  paragraph  2  of  the  Workmen's  Com- 
pensation act,  which  abolishes  the  *common  law  defence  of 
assumption  of  risk  in  this  class  of  cases.  Pamph.  L.  1911, 
p.  134. 

Although  the  nonsuit  in  this  case  was  grounded  upon  only 
one  of  the  three  reasons  urged,  nevertheless,  if  one  or  both 
of  the  other  two  reasons,  which  the  trial  judge  ignored,  were 
valid,  the  judgment  would  have  to  be  sustained.  And  this 
because  a  judgment  upon  nonsuit  will  be  affirmed  if  correct 
on  any  legal  ground,  although  the  reason  assigned  by  the 
trial  court  be  erroneous.  Gillespie  v.  W,  J.  Ferguson  Co., 
78  N,  J.  L.  470. 

As  to  defendant's  negligence :  The  plaintiff's  suit  is  predi- 
cated upon  the  theory  of  defendant's  negligence.  Of  course, 
if  the  defendant  had  not  been  in  anywise  negligent,  the  judg- 
ment of  nonsuit  would  be  right,  although  rested  upon  other 
ground.  The  condition  of  the  covering  of  the  mold  hole, 
namely,  the  loose  board  with  a  hole  in  it,  which  had  existed 
for  a  long  time,  and  which  made  possible  such  an  accident 
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as  that  which  happened  to  the  plaintiff  in  the  course  of  his 
employment,  made  the  question  of  defendant's  negligence 
one  for  the  jury. 

As  to  assumption  of  risk:  The  provision  in  section  1  of 
the  act  on  this  score  is,  that  the  right  to  compensation  shall 
not  be  defeated  upon  the  ground  that  the  injured  employe 
assumed  the  risks  inherent  in,  and  incidental  to,  or  arising 
out  of  his  employment,  or  apsing  from  the  failure  of  the  em- 
ployer to  provide  and  maintain  safe  premises  and  suitable 
appliances,  which  ground  of  defence  is,  by  the  act,  abolished. 
This  enactment  is  constitutional  according  to  our  decisions. 

In  Sexton  v.  Newark  District  Tel  Co,,  84  N.  J.  Z/.  85, 
there  was  reviewed  on  certiorari  in  the  Supreme  Court  a 
judgment  of  the  Essex  Pleas  in  an  action  under  the  Work- 
men's Compensation  act,  called  in  that  case  "the  Employers' 
Liability  act,"  and  one  of  the  questions  was  as  to  whether 
section  2,  prescribing  compensation  for  injuries,  applied.  It 
was  held  that  it  did,  and  the  judgment  was  aflBrmed.  Mr. 
Justice  Trenchard,  speaking  for  the  Supreme  Court,  observed 
(at  p,  92)  that  it  was  necessary  to  consider  the  objections 
raised  as  they  might  be  applicable  to  either  section  (1  or  2) 
of  the  act.  Among  the  objections  and  reasons  for  reversal 
were  that  the  act  violated  the  "due  process  of  law"  and  "equal 
protection  of  the  laws"  provisions  of  the  federal  constitution, 
and  that  it  impaired  the  obligation  of  contracts  in  violation 
of  the  state  and  federal  constitutions;  and  it  was  held 
(at  p.  94)  that  as  against  the  objections  raised,  section  1  of 
the  act  was  clearly  a  valid  and  constitutional  enactment 
This  case  was  affirmed  in  this  court  (Ibid,,  86  Id,  701)  but 
the  question  of  the  constitutionality  of  the  abolition  of  the 
assumption  of  risks  doctrine  was  not  passed  upon  in  the 
opinion. 

In  Waibel  v.  West  Jersey  and  Seashore  Railroad  Co,,  87 
N.  J,  L.  573;  this  court  had  before  it  the  question  whether 
chapter  278  (Pamph,  L,  1910,  p,  490),  modifying  the  de- 
fence of  contributory  negligence  in  actions  to  recover  dam- 
ages for  injuries  or  death  occurring  at  railroad  crossings,  in 
certain   circumstances,   was  valid.     The  constitutional  ob- 
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jection  urged  was  that  the  statute  violates  the  provision 
guaranteeing  the  right  of  trial  by  jury,  and,  while  Mr.  Jus- 
tice Trenchard,  who  wrote  the  opinion,  observed  (at  p.  576) 
that  it  was  not  perceived  how  or  in  what  manner  the  act 
violated  that  provision,  he  went  on  to  say  (at  p.  577)  that 
what  the  act  did  was  to  require  the  trial  judge  to  submit  the 
question  of  contributory  negligence  to  the  jury;  that  it  was 
true  that  theretofore  in  that  class  of  cases,  whenever  the 
proof  clearly  showed  contributpry  negligence,  the  trial  judge 
was  required  to  nonsuit  the  plaintiff,  but  that  even  regarding 
it  as  a  rule  of  the  common  law,  the  right  to  a  nonsuit,  upon 
the  ground  of  contributory  negligence,  was  not  entrenched 
behind  any  constitutional  provision  and  was  not  originally 
created  by  legislative  action;  that  it  was  a  rule  established 
by  the  courts,  and  that  we  have  held,  in  effect,  that  common 
law  defences  may  be  modified  or  even  abolished  by  the  legis- 
lative power,  where  the  caus^  of  action  arose  after  the  legis- 
lative provision  became  effective,  citing  Sexton  v.  Newark 
District  Tel.  Co,,  supra,  and  Second  Employers'  Liabil- 
ity Cases,  223  V,  S,  1,  wherein  the  Supreme  Court  of 
the  United  States  held  that  a  person  has  no  property  or 
vested  interest  in  any  rule  of  common  law,  and  that  while 
rights  of  property  which  have  been  created  by  the  common 
law  cannot  be  taken  away  without  due  process,  yet  the  law 
itself  as  a  rule  of  conduct  may  be  changed  at  the  will  of  the 
legislature,  unless  prevented  by  constitutional  limitations. 
It  was  also  observed  in  the  opinion  in  the  Waibel  case 
(at  p.  577)  that  our  Supreme  Court  in  Quigley  v.  Lehigh 
Valley  Railway  Co,,  80  N,  J.  L.  486,  had  sustained  the  con- 
stitutionality of  the  Employers'  Liability  act  of  1909 
(Pamph,  L.,  p.  114)  which  regulated  the  common  law  de- 
fence of  employers,  and  that  this  court  in  Brown  v.  Erie 
Railway  Co,,  87  Id,  487,  sustained  and  applied  chapter  35 
(Pamph,  L,  1909,  p,  54)  and  chapter  96  (Pamph  L,  1909, 
p.  137),  both  somewhat  similar  in  purpose  and  effect  to  the 
statute  then  under  consideration  in  the  Waibel  case,  although 
no  suggestion  was  made  in  the  Brown  case  tliat  these  enact- 
ments were  beyond  the  power  of  the  legislature. 
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A  decision  in  a  sister  state  directly  in  point  on  the  question 
now  under  consideration  is  that  In  re  Opinion  of  Justices 
(Mass.),  96  A\  E,  Rep,  308 — approvingly  quoted  from  in  the 
Waibel  case  (at  p,  578) — in  which,  as  far  as  applicable  to  the 
case  at  bar,  it  was  held  that  the  rule  relating  to  assumption 
of  risk  having  been  established  by  the  courts  and  not  by  the 
constitution,  the  legislature  may  change  or  repeal  it  as  a 
defence.  As  already  observed,  it  was  expressly  held  in  the 
Waibel  case  (at  p.  578),  that  the  rule  abolishing  the  court's 
power  to  nonsuit  a  plaintiff  in  an  action  to  recover  for  injuries 
or  death  of  a  traveler  at  an  unguarded  highway  grade  cross- 
ing, having  been  established  by  the  courts,  the  legislature 
might  change  it  by  providing  that  the  plaintiff  should  not  be 
nonsuited  on  that  ground,  but  that  that  question  should  be 
left  to  the  jury  to  determine. 

We  cannot  perceive  any  difference  in  principle  between  the 
modification  of  the  defence  of  contributory  negligence  under 
chapter  278  (Pamph.  L[  1910,  p.  490)  sustained  as  constitu- 
tional by  this  court  in  the  Waibel  case,  and  the  abolition  of 
the  defence  of  assumption  of  risks  contained  in  the  statute 
under  consideration  in  the  case  at  bar.  In  our  opinion,  as- 
sumption of  risks  by  an  employe  is  no  longer  available  as  a 
defence  to  employers  when  the  given  accident  happened  after 
the  Workmen's  Compensation  act  of  1911  took  effect,  and  as 
the  injury  to  the  plaintiff  in  this  case  was  received  subsequent 
to  that  time,  he  could  not  lawfully  have  been  nonsuited  upon 
the  theory  that  he  was  injured  through  an  obvious  risk  which 
he  assumed. 

The  views  above  expressed  lead  to  a  reversal  of  the  judg- 
ment of  the  court  below,  and  an  award  of  a  venire  de  novo. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Gab- 
RisoN,  SwAYZE,  Trenchard,  Parker,  Bergen,  Mh^ttubn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, JJ.    14. 
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JESSIE   KOEWING,   PLAINTIFF-APPELLANT,   v.   TOWN   OF 
WEST  ORANGE,  DJiFENDANT-RESPONDENT. 

Argued  June  29,  1916--Decided  November  20,  1916. 

1.  A  motion  to  strike  out  a  complaint  under  the  Practice  act  of  1912, 
for  want  of  showing  cause  for  action,  is  the  equivalent  of  a  de- 
murrer in  the  former  practice,  and  only  admits  facts  well  pleaded, 
and  not  conclusions  of  law  arising  from  the  facts  stated. 

2.  Duress,  for  which  a  person  may  void  a  contract  or  recover  back 
money  paid  under  its  influence,  exists  where  one  by  an  unlawful 
act  of  the  beneficiary  or  his  authorized  agent,  or  by  the  act  of 
some  person  with  his  knowledge,  is  constrained  under  circum- 
stances which  deprive  him  of  the  exercise  of  free  will  to  agree 
to,  or  to  perform,  the  act  sought  to  be  avoided. 

3.  The  collection  of  taxes  through  threats  by  the  authorities  of  a  ' 
municipality  to  which  they  are  owing,  that  unless  the  sum  due 
is  paid  the  owner's  right  to  redeem  will  be  barred  or  foreclosed, 
does  not  amount  to  unlawful  coercion  and  is  not  duress. 

4.  Payment  is  not  rendered  involuntary  merely  because  the  payer  at 
the  time  makes  a  protest  against  the  payment,  and  if  money  is 
paid  under  compulsion  no  protest  is  necessary  to  lay  the  founda- 
tion of  an  action  to  recover  it ;  but,  if  there  be  doubt  as  to 
whether  the  payment  was  voluntary,  the  protest  may  be  taken 
into  account  in  determining  that  question. 

5.  A  voluntary  payment  cannot  be  recovered  by  the  payer. 


On  appeal  from  the  Supreme  Court. 

For  the  plaintiff-appellant,  Edwin  T,  Murdoch, 

For  the  defendant-respondent,  Simeon  H,  Rollinson  and 
Borden  D.  Whiting, 

The  opinion  of  the  court  was  delivered  by 

Walkek,  Chancellor.  Action  was  brought  in  the  Su- 
preme Court  by  Mrs.  Koewing  against  the  town  of  West 
Orange  to  recover  the  sum  of  $1,455.92,  collected  by  the  town 
from  her  for  taxes,  and  which  collection  she  avers  was  made 
upon  wrongful  and  unlawful  duress  and  compulsion.  The 
complaint,  on  motion,  was  struck  out. 
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A  motion  to  strike  out  a  complaint  under  the  Practice  act 
(1912),  for  want  of  showing  cause  for  action,  is  the  equiva- 
lent of  a  demurrer  in  the  former  practice.  A  demurrer  only 
admitted  facts  well  pleaded,  and  not  conclusions  of  law  arising 
itom  the  facts  stated.  .Tinsman  v.  Bd,  Del,  Railroad  Co.,  26 
N,  J,  L.  148.  See,  also,  Coxe  v.  GMick,  10  Id,  328;  Dar^  v. 
Minch,  80  Id,  214. 

Among  the  six  reasons  upon  which  the  motion  to  strike  out 
was  grounded,  one  was  that  the  complaint  showed  the  taxes 
to  have  been  paid  voluntarily  and  did  not  show  compulsion. 
If  this  contention  be  sound  it  is  alone  sufficient  to  sustain  the 
order  appealed  from.  That  order  recites  that  the  complaint 
does  not  disclose  any  cause  of  action. 

The  complaint  contains  five  counts.  They  are  very  volumi- 
nous, the  first  one  being  divided  into  thirty-three  paragraphs ; 
the  second  into  seven;  the  third  into  ten;  the  fourth  into 
five,  and  the  fifth  into  five. 

The  complaint  shows  that  the  taxing  authorities  of  t»he 
town  having  increased  the  assessed  valuation  of  Mrs.  Koe- 
wing's  property,  she  appealed  to  the  county  and  state  boards 
and  the  valuation  was  reduced.  Still  being  dissatisfied  she 
prepared  to  appeal  from  the  reduced  valuation,  but  in  treaty 
with  the  town  it  was  agreed  that  she  should  let  the  valuation 
stand  and  pay  $4,657.60,  the  face  amount  of  the  taxes  due, 
and  the  town  would  waive  the  interest  and  costs  thereon, 
amounting  to  $678.  She  paid  the  $4,657.60,  which  the  town 
accepted  and  used.  The  collector,  however,  disobeying  in- 
structions from  the  town  authorities,  credited  the  amount  on 
taxes  and  costs  for  part  of  1905  and  for  1906,  1907  and  1908. 
This  left  an  apparent  balance  of  taxes  for  1905  of  $678, 
which  would  carry  interest  at  twelve  per  cent.  In  1915,  the 
town  notified  Mrs.  Koewing  to  exercise  her  right  to  redeem 
her  property  from'  the  lien  of  the  balance  within  sixty  days, 
or  on  failure  thereof,  she  would  be  forever  barred  and  the 
premises  would  become  the  town's  property  by  operation  of 
law.  The  sum  demanded  was  $1,455.92,  which  was  the  tax 
balance  of  $678,  with  interest  added. 

To  avoid  loss  in  the  event  of  unsuccessful  litigation,  Mrs. 
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Koewing  allies  that  she  paid  the  above  mentioned  sum  of 
$1,455.92  "under  duress  and  compulsion,"  protesting  timt  she 
owed  nothing,  and  sued  to  recover  the  amount  so  paid.  It 
was  the  complaint  in  the  suit  for  its  recovery  that  was  struck 
out  by  the  Supreme  Court  on  the  ground  that  it  did  not 
show  cause  for  action,  and  from  that  order  she  has  appealed 
to  this  court. 

The  facts  above  recited  are  from  the  first  count  in  the  com- 
plaint. The  second  and  third  ones  recite  different  proceed- 
ings looking  to  an  adjustment  of  the  matters  in  controversy 
between  the  parties,  and  the  fourth  and  fifth  ones  advance 
different  theories  upon  which  the  plaintiff  claimed  recovery 
upon  the  facts  stated.  The  last  four  counts  claim  different 
sums  as  damages,  according  to  the  theory  of  the  various 
counts.    It  is  not  deemed  necessary  to  epitomize  them  here. 

The  gravamen  of  the  whole  complaint  is,  tlhat  the  payment 
of  the  $1,455.92  was  not  voluntary,  but  was  the  result  of 
duress  and  cc«npulsion.  The  only  question  necessary  to  be 
decided  is  as  to  whether  or  not  payment  by  the  plaintiff  was 
procured  by  the  defendant  "under  duress  and  compulsion," 
as  the  plaintiff  herself  putis  it,  for  if  the  payment  were  volun- 
tary and  not  the  result  of  unlawful  compulsion,  the  complaint 
was  properly  dismissed. 

A  very  good  definition  of  duress  is  that  adopted  in  the 
opinion  of  the  court  In  re  Myers,  106  Fed.  Rep,  828,  831,  as 
follows : 

'T^he  duress  for  which  a  person  may  avoid  any  contract  or 
conveyance  made,  or  recover  back  any  money  paid  under  its 
influence,  exists  where  one  by  an  unlawful  act  of  the  bene- 
ficiary or  his  authorized  agent,  or  by  the  ax^t  of  some  person 
with  his  knowledge,  is  constrained  under  circumstances  which 
deprive  him  of  the  exercise  of  free  will,  to  agree  or  to  perform 
the  act  sought  to  be  avoided." 

The  averments  of  the  complaint,  singly  or  tbgether,  do  not 
show  a  case  of  duress  within  tliis  definition.  The  parties  to 
the  suit  at  bar  dealt  at  arm's  length. 

In  Camden  v.  Green,  54  N,  J,  L,  591,  it  was  held  to  be  a 
general  principle  that  if  a  person  without  mistake  of  fact  or 
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in  the  absence  of  fraud,  duress  or  coercion,  pays  money  on  a 
demand  which  is  not  enforceable  against  him,  the  payment  is 
deemed  a  voluntary  one  and  cannot  be  recalled.  Thus  it  ap- 
pears that  if  the  tax  lien  could  not  have  been  enforced  against 
the  property  of  the  appellant,  and  there  was  no  mistake  of 
fact,  and  no  fraud,  duress  or  coercion  practiced  upon  her,  she 
could  not  recover  the  money  paid.  The  complaint  under  re- 
view does  not  plead  any  fact  showing  mistake,  fraud  or  duress, 
or  that  the  tax  lien  was  not  enforceable  against  the  plaintiff, 
and,  therefore,  she  is  not  entitled, to  recover.  And  the  fact 
that  she  paid  under  protest  does  not  aid  her.  Shoemaker  & 
Co.  V.  Board  of  Health,  83  Id,  425. 

In  Mee  v.  Montclair,  84  N,  J,  L,  400,  a  policeman  was 
fined  for  delinquency  and  was  told  by  the  chief  of  police  to 
endorse  his  salary  check  to  the  town  in  payment  of  the  fine. 
This  he  did,  but  as  it  did  not  appear  that  the  fine  was  an 
illegal  one,  or  that  the  chief  used  any  coercion  to  compel  the 
endorsement,  or  that  the  policeman  had  made  a  protest,  it 
was  held  that  tlie  payment  was  voluntary  and  could  not  be 
recovered.  It  is  not  to  be  understood  that  if  the  policeman 
had  protested  that  that  would  have  compelled  a  different  de- 
cision in  his  case.  The  fact  that  he  did  not  protest  appeared 
in  the  evidence  and  must  be  considered  as  having  been  ad- 
verted to  in  the  opinion  of  the  court  as  tending,  among  other 
facts,  to  show  that  there  was  no  compulsion.  In  30  Cyc. 
1310,  it  is  stated  that  a  payment  is  not  rendered  involuntary 
merely  because  the  payer  at  the  time  makes  a  protest  against 
the  payment,  and  that  if  money  is  paid  under  compulsion,  no 
protest  is  necessary  to  lay  the  foundation  of  an  action  to  re- 
cover it,  but  if  there  be  doubt  as  to  whether  the  payment  was 
voluntary,  the  protest  may  be  taken  into  account  in  determin- 
ing that  question.    This  is  clearly  the  law. 

Mrs.  Koewing  avers  that  she  was  coerced  into  making  the 
payment  she  seeks  to  recover,  through  threats  by  the  town 
authorities  that  unless  she  paid  the  sum  demanded  her  right 
to  redeem  would  be  forever  barred,  that  is,  'foreclosed.  It  has 
been  held  that  the 'collection  of  money  secured  by  mortgage 
through  threats  of  foreclosure  does  not  amount  to  duress. 
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See  ShAiclc  v.  Association,  63  S,  C.  131;  Vich  v.  Shinn,  49 
Ark,  70;  Nutting  v.  McCutcheon,  5  Mmn.  382. 

We  are  of  opinion  that  tihe  paypient  sought  to  be  recovered 
waa  free  from  the  taint  of  duress  or  other  compulsion,  and 
was  voluntary.  Therefore,  the  complaint  was  properly 
stricken  out,  as  it  showed  no  cause  for  action.  This  renders 
it  unnecessary  to  consider  the  other  reasons  for  reversal  ad- 
vanced by  the  appellant. 

The  judgment  of  the  court  below  will  be  affirmed,  with  costs. 

For  affirmance — The  Chaxcellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenciiard,  Parker,  Mixturn,  Black, 
Heppexheimer,  JJ.    9. 

For  reversal — Bergex,  White,  Williams,  J  J.    3. 


ARTHUR  B.  MELLOR  ET  AL.,  EXECUTORS,  &c.,  PLAINT- 
IFFS-RESPOKDENTS,  v.  JOSEPH  KAIGHN,  DEFENDANT- 
APPELLANT. 

Argued  June  28,  1916— Decided  November  20,  1916. 

1.  The  proceedings  of  an  inferior  tribunal  are  reviewable  upon  ap- 
peal when  the  court  below  has  jurisdiction,  and  by  certiorari 
when  it  exceeds  its  jurisdiction. 

2.  Certiorari  is  a  prerogative  writ  by  which  the  Supreme  Court  ex- 
ercises jurisdiction  to  supervise  the  proceedings  of  inferior  tri- 
bunals and  governmental  establishments. 

3.  The  surrogate  of  a  county  in  probating  a  will  acts  judicially  and 
holds  a  court;  this  court,  however,  is  not  one  of  general  juris- 
diction, but  is  an  inferior  tribunal  of  special  jurisdiction. 

4.  The  jurisdiction  of  a  surrogate,  or  surrogate's  court,  is  purely 
statutory,  extending  to  the  probate  of  wills,  the  granting  of  let- 
ters of  administration  and  guardianship,  and  certain  other  mat- 
ters mentioned  in  the  statute. 

5.  When  a  surrogate  grants  probate  of  a  will  his  power  is  exhausted 
and  his  jurisdiction  over  the  subject-matter  is  at  an  end,  and  he 
cannot  open  or  vacate  his  decree  for  any  cause. 
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On  appeal  from  a  judgment  of  the  Supreme  Court. 
For  the  defendant-appellant,  StacJchome  &  Kramer, 
For  the  plaintiffs-respondents,  WUson  <£•  Carr. 

The  opinion  of  the  court  was  delivered  by 

Walker,  Chancellor.  On  May  26th,  1914,  William  B. 
Mellor,  of  Camden  county,  executed  a  paper  purporting  to  be 
his  last  will  and  testament.  On  October  24th,  1914,  he  died, 
and  on  November  6th,  1914,  the  paper  was  duly  admitted  to 
probate  as  his  last  will,  and  letters  testamentary  were  issued 
thereon  to  Edgar  Mellor  and  Arthur  B.  Mellor,  the  executors 
named  in  it.  After  the  time  limited  for  an  appeal,  and  on 
December  9th,  1915,  a  petition  was  filed  with  the  surrogate 
of  Camden  county  by  Joseph  Kaighn,  who  alleged  that  at  the 
time  of  the  making  of  the  will  so  admitted  to  probate  the 
testator  was  not  of  sound  and  disposing  mind  and  memory, 
and  that  the  subscribing  witnesses  well  knew  that  fact,  and 
that  at  the  time  of  the  execution  of  that  will  the  testator  was 
insane  and  unable  to  make  any  intelligent  disposition  of  his 
property;  that  the  will  was  prepared  by  one  of  the  subscribing 
witnesses  who,  in  conjunction  with  the  executors,  procured 
its  execution,  although  all  of  them  knew  that  the  testator  was 
insane  and  without  testamentary  capacity.  The  petitioner 
further  averred  that  on  March  16th,  1910,  William  B.  Mellor 
made,  published  and  declared  a  paper-writing  as  and  for  his 
last  will  and  testament,  in  which  he  appointed  thd  petitioner 
executor;  that  the  existence  of  that  will  first  came  to  peti- 
tioner's knowledge  on  November  Ist,  1915;  that  at  the  time 
of  the  making  of  that  will  the  testator  was  of  sound  and  dis- 
posing mind  and  memory  and  had  full  testamentary  capacity; 
that  the  will  dated  May  26th,  1914,  is  not  the  last  will  and  tes- 
tament of  William  B.  Mellor,  but  that  the  will  of  March  16th, 
1910,  is  the  true  will  of  the  testator.  The  petitioner  prayed 
that  the  will  of  1910  be  admitted  to  probate  and  the  peti- 
tioner granted  letters  testamentary  thereon,  and  that  the  will 
of  1914  be  revoked  and  set  aside. 
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Upon  the  filing  of  this  petition  the  surrogate  of  Camden 
county  made  an  order  requiring  the  executors  named  in  it  to 
show  cause  before  him,  the  surrogate,  why  its  prayer  should 
not  be  granted.  Thereupon  Arthur  B.  Mellor  and  Edgar 
Mellor,  the  executors  of  the  will  which  l?Ed  been  admitted  to 
probate,  entered  a  special  appearance  with  the  surrogate  for 
the  sole  and  only  purpose  of  objecting  to  his  jurisdiction  to 
entertain  the  petition  or  make  any  ordei  thereon  other  than 
to  dismiss  it  for  lack  of  jurisdiction.  They  also  filed  an  an- 
swer reciting  the  special  appearance  and  denying  the  juris- 
diction of  the  surrogate  to  grant  the  relief  prayed  for.  It 
appears  that  leave  of  court  must  be  obtained  to  enter  a  special 
appearance  (AUman  v.  United  Brotherhood  of  Carpenters,  79 
N.  J.  Eq.  150,  154;  affirmed.  Ibid.  641'),  and  such  was  not 
obtained  from  the  surrogs^te;  but  no  point  was  made  of  this, 
nor  could  it  very  well  have  been,  for  the  surrogate  lacked 
jurisdiction  in  this  case,  and  any  answer  challenging  it  would 
have  properly  raised  the  question. 

Counsel  for  the  petitioner  gave  notice  of  a  motion  before 
the  surrogate  to  strike  out  the  special  appearance  and  answer, 
-  and,  after  hearing,  the  surrogate  made  such  an  order.  There- 
upon certiorari  out  of  the  Supreme  Court  was  awarded  by 
Mr.  Justice  Garrison  to  review  the  action  of  the  surrogate  in 
entertaining  jurisdiction  upon  the  petition.  It  was  duly 
served  and  came  on  to  be  heard  before  the  justice  who  granted 
it,  who  decided  that  the  orders  brought  up  by  the  writ  should 
be  set  aside  as  steps  in  the  exercise  of  a  jurisdiction  by  the 
surrogate  that  does  not  exist. 

Certiorari  was  the  proper  remedy.  The  proceedings  of  an 
inferior  tribunal  are  reviewable  upon  appeal  when  the  court 
below  has  jurisdiction,  and  by  certiorari  when  it  exceeds  its 
jurisdiction.  Diament  v.  Lore,  31  N,  J,  L.  220;  RicJwrdson 
V.  Smith,  74  Id,  111.  Certiorari  is  a  prerogative  writ  by 
,  which  the  Supreme  Court  exercises  jurisdiction  to  supervise 
the  proceedings  of  inferior  tribunals  and  governmental  estab- 
lishments. Specht  V.  Central  Passenger  Railway  Co,,  68  Atl. 
Rep.  785 ;  corned,  76  N.  J.  L.  631 ;  Orange  v.  Hussey,  70 
Id.  244;  In  re  Prudential  Insurance  Co.,  82  N.  J.  Eq.  335. 

Vol.  lxxxix.  35 
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The  surrogate  of  a  county  in  probating  wills  acts  judicially 
and  holds  a  court.  Steele  v.  Queen,  67  N,  J,  L.  99.  It  is, 
however,  not  a  court  of  general  jurisdiction,  but  one  of  special 
jurisdiction.  This,  in  effect,  was  asserted  by  Mr.  Justice  Fort 
in  writing  the  opinion  of  the  Supreme  Court  in  Steel  v. 
Queen,  where  he  said  (at  p.  100)  that  GriflBth  puts  ^^the  sur- 
rogate's court"  under  "courts  of  peculiar  jurisdiction." 

In  his  opinion  in  Hess  v.  Cole,  23  N.  J,  L,  116,  Chief  Jus- 
tice Green  (at  p.  121)  observed  that  the  jurisdiction  of  the 
Orphans  Court,  though  limited,  is  not  special;  that  it  does 
not  exercise  a  mere  delegated  authority  for  special  purposes; 
that  it  is  a  regularly  constituted  tribunal  of  justice  with  broad 
and  comprehensive  powers,  operating  upon  great  and  varied 
interests,  and  regulated  by  well-settled  principles.  This  very 
language  would  indicate  that  the  surrogate's  court  is  not  only 
one  of  limited  but  of  special  jurisdiction.  The  true  distinc- 
tion between  courts  is,  such  as  possess  general,  and  such  as 
have  only  a  speciul  jurisdiction  for  a  limited  purpose.  Den  v. 
Hammel,  18  Id.  73. 

In  colonial  times,  and  later,  the  surrogates  were  appointed 
by  the  ordinary  as  his  deputies.  Cleven,  &  Keash,  Cts,  128, 
129 ;,  Ex  parte  Coursen,  4  N,  J.  Eq,  408 ;  In  re  Thompson, 
85  Id,  221,  261.  In  section  4,  paragraph  2  of  the  constitution 
of  1844,  the  surrogate  was  made  a  constitutional  oflScer  and 
the  method  of  his  selection  was  provided  for.  This  changed 
his  former  status  of  deputy  to  the  ordinary  and  made  him 
an  independent  oflBcer,  whose  duties  are  prescribed  by  the  leg- 
islature. His  jurisdiction  is  purely  statutory  and  extends  to 
the  probate  of  wills  and  grant  of  letters  of  administration  and 
guardianship  and  to  certain  other  matters  mentioned  in  the 
statute.  His  powers  and  duties  are  now  devolved  and  pro- 
vided for  in  the  present  Orphans  Court  act;  Revision  of 
1898 ;  Comp,  Stat,  p.  3813.    Section  13  of  that  act  provides : 

*^The  surrogates  of  the  several  counties  of  this  state  shall . 
take  depositions  to  wills  and  admit  the  same  to  probate  and 
grant  letters  testamentary  thereon;   but  in  case  doubts  arise 
on  the  face  of  the  will,  or  a  caveat  is  put  in  against  proving 
a  will,  or  a  dispute  arises  respecting  the  existence  of  a  will. 
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the  surrogate  shall  not  act  in  the  premises,  but  shall  issue 
citations  to  all  persons  concerned  to  appear  in  the  Orphans 
Court  of  the  same  county,  which  court  shall  hear  and  de- 
termine the  matters  in  controversy.'' 

In  Mtirray  v.  Lynch,  64  N.  J.  Eq,  290;  affirmed,  65  Id. 
399,  Chancellor  Magie,  sitting  as  ordinary,  held  that  when  a 
surrogate  has  acted  upon  an  application  for  the  probate  of  a 
will,  and  has  made  an  adjudication  and  a  decree  thereon,  the 
power  conferred  upon  him  has  been  exhausted  and  he  may 
not  thereafter  issue  citations  requiring  the  parties  to  appear 
in  the  Orphans  Court  in  respect  to  any  controversy  over  the 
probate  of  the  will. 

And  this  court,  in  Ryno's  Executors  v.  Ryno's  Administror 
tors,  27  N,  J.  Eq.  522,  held  that  by  the  grant  of  probate  the 
power  of  the  surrogate  is  exhausted  and  his  jurisdiction  over 
the  subject-matter  is  at  an  end;  and  also  that  if  the  probate 
of  a  will  were  irregular  or  voidable  for  any  cause,  the  remedy 
was  by  appeal  to  the  ordinary  or  by  proceedings  for  the  revo- 
cation of  letters. 

In  re  Whitehead's  Estate,  85  N.  J.  Eq.  114,  Leaming,  Vice 
Ordinary,  held  that  the  ordinary  had  no  jurisdiction  to  enter- 
tain proof  of  a  will  in  solemn  form  as  a  means  of  setting 
aside  a  decree  of  probate  of  the  surrogate  who  had  acted 
within  his  original  jurisdiction  and  from  whose  decree  the 
statutory  period  of  review  had  expired. 

It  cannot  be  doubted  that  if  the  time  for  appeal  had  not 
expired,  the  petition  in  this  case,  addressed  to  the  surrogate 
and  prayihg  for  the  vacation  of  the  probate  of  Mr.  Mellor's 
will  of  1914,  would  not  have  been  proffered,  but,  on  the  con- 
trary, an  appeal  would  have  been  taken. 

Mr.  Justice  Garrison,  in  his  memorandum  deciding  the 
question  before  him  in  this  case  on  certiorari,  held  that  under 
the  petition  proffered  to  the  surrogate,  he  was  confronted 
with  a  dispute  respecting  the  existence  of  the  will,  as  to  which 
his  only  function  would  be  to  cite  the  disputants  to  appear 
in  the  Orphans  Court,  unless  it  be 'held  that  by  indirection 
he  is  clothed  with  a  power  that  is  expressly  denied  him  by 
statute,  and  further,  that  the  inquiry  as  to  the  alleged  fraud 
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upon  the  surrogate  was  merely  an  attempt  to  alter  and  in- 
crease the  statutory  right  of  persons  interested  to  take  an 
appeal  from  the  probate  of  a  will,  a  matter  that  has  not  been 
left  to  judicial  discretion. 

In  the  Matter  of  Clemmfs  Appeal,  25  N.  J.  Eq.  508,  it 
was  held  by  Chancellor  Runyon,  as  ordinary,  that  the  Orphans 
Court  has  power  to  revoke  letters  of  guardianship  obtained 
through  false  representations.  But  the  Orphans  Court  is  a 
court  of  general  jurisdiction  over  the  matters  committed  to  it 
by  statute.  Hess  v.  Cole,  supra;  Pyatt  v.  Pyatt,  46  N,  J.  Eq, 
285,  286;  Dunham  v.  Marsh,  52  Id,  256,  261;  Vincent  v. 
Vincent,  70  Id.  272;  In  re  Hathom's  Will,  97  AtL  Rep,  262. 

In  re  Evans'  Will,  29  N.  J.  Eq.  571  (at  p.  575),  Chancel- 
lor Runyon,  as  ordinary,  mooted  the  question  as  to  whether 
a  surrogate  might  set  aside  his  decree  when  made  through 
fraud  practiced  upon  him. 

What  was  meant  by  this  court  in  the  assertion  by  Mr.  Jus- 
tice Green,  speaking  for  it  in  Ryno's  Executors  v.  Ryno's  Ad- 
ministrators, 27  N.  J.  Eq.  (at  p.  525),  that  if  the  pro- 
bate of  a  will  is  irregular  or  voidable  for  any  cause,  the 
remedy  is  by  appeal  or  by  proceedings  for  the  revocation  of 
letters — that  is,  what  was  meant  by  the  observation  ^^proceed- 
ings for  the  revocation  of  letters"  we  are  not  called  upon  to 
decide.  The  assertion  of  the  learned  judge  was  not  directed 
to  any  issue  before  the  court  and  was  obiter  dictum. 

Nor  is  there  anything  in  the  remarks  of  Vice  Chancellor 
Emery  in  Vincent  v.  Vincent,  70  N.  J.  Eq.  272  (at  p.  274), 
to  the  effect  that  courts  invested  with  probate  jurisdiction 
have  generally  power  to  check  and  revise  proceedings  for  pro- 
bate tainted  with  mistake,  fraud  or  illegality,  indicating  an 
opinion  that  the  surrogates  have  that  power.  He  was  careful 
to  say  that  probate  courts  have  generally  (which  suggests 
qualification  and  exception),  and  did  not  say  they  had  uni- 
versally, the  jurisdiction  to  set  aside  probate  obtained  through 
fraud;  and,  besides,  he  was  not  dealing  with  the  surrogate's 
but  the  Orphans  Court,  and  expressly  held  that  it  (the  Or- 
phans Court)  was  a  superior  court  of  general  jurisdiction, 
and,  therefore,  has  the  power  in  question,  and  for  that  reason 
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he  sustained  a  demurrer  and  dismissed  a  bill,  having  for  its 
object  the  setting  aside  of  the  probate  of  a  will  proved  in  the 
Orphans  Court. 

The  observation  of  McGill,  ordinary,  in  Straub's  Case,  49 
N,  J.  Eq,  264  (at  p.  265),  that  whea  the  time  within  which 
an  appeal  may  be  taken  from  the  order  of  a  surrogate  has 
elapsed,  the  judgment  is  a  finality  until  it  be  disturbed  by  an 
attack  upon  it  which  should  originate  before  the  surrogate,  is 
predicated  upon  In  re  Evans,  supra,  which  is  cited  as  au- 
thority. As  shown  above,  it  was  not  decided  (In  re  Evans) 
that  an  attack  upon  a  probate  adjudged  by  a  surrogate  could 
be  originated  before  him.  On  the  contrary,  the  question  was 
only  mooted  in  the  latter  case.  Therefore,  the  learned  ordi- 
nary^s  assertion  in  the  Straub  case  i&  without  support. 

The  coimsel  for  appellant  argue  that  if  the  decision  of  Mr. 
Justice  Garrison  in  the  Supreme  Court  is  right,  a  fraudulent 
decree,  or  one  entered  by  inadvertence  or  mistake  in  a  surro- 
gate's court  must  remain  of  record  always  if  the  time  for  ap- 
peal has  lapsed,  which  would  enable  parties  interested  in  per- 
petrating a  gross  fraud  to  take  advantage  of  it  for  all  time  if 
they  could  conceal  the  fraud  during  the  period  in  which  an  ap- 
peal could  be  taken  from  the  judgment  of  the  surrogate.  We 
do  not  say  there  is  no  remedy,  nor  are  we  called  upon  to  make 
any  deliverance  on  this  question.  It  may  be  that  there  is  a 
remedy  in  equity.  See  Vincent  v.  Vincent,  70  N,  J.  Eq,  (at 
p.  274),  and  Crawford  v.  Lees,  84  Id.  324,  341. 

We  are  clearly  of  opinion  that  the  surrogate  of  Camden 
coimty  exceeded  his  authority  in  entertaining  jurisdiction  of 
the  petition  to  revoke  probate,  and  that,  therefore,  .the  judg- 
ment of  the  Supreme  Court  setting  aside  his  action  must  be 
affirmed. 

For  aijirmwnce — ^Tiie  Chancellor^  Chief  Justice, 
SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn,  Kalisch, 
Black,  White,  Heppenheimer,  Williams,  Gardner, 
JJ.    13. 


For  reversal — None. 
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ROSEVILLE   TRUST   COMPANY,   PLAINTIFF-RESPONDENT, 
V.  A.  W.  BARNEY,  Jb.,  DEFENDANT-APPELLANT. 

Argued  March  14,  1916— Decided  November  20,  1916. 

1.  Section  22  of  the  act  concerning  tnist  companies  (Oomp.  Stat., 
p.  5664)^  amended  Pamph.  L.  1913,  p.  282,  authorizes  the  com- 
missioner of  banking  and  insurance,  in  certain  circumstances,  to 
take  possession,  as  statutory  agent,  of  a  trust  company's  property 
and  business  and  liquidate  the  same,  and  empowers  him  to  prose- 
cute and  defend  suits  and  other  legal  proceedings  in  the  name 
of  the  trust  company. 

2.  A  person  indebted  to  a  trust  company  on  a  promissory  note,  and 
having  a  deposit  to  his  credit  therein  when  the  commissioner  of 
banking  and  insurance  takes  possession,  is  a  creditor  of  the  com- 
pany, and  as  such  entitled  to  set  off  his  deposit  against  the 
amount  due  on  the  note,  under  the  act  concerning  set-off.  Comp. 
Stat,  p.  4836,  S  1. 


On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N,  J.  L.  146. 

For  the  defendant-appellant.  Otto  A.  Steiffel. 

For  the  plaintiff-respondent,  Peirce  &  Hoover. 

The  opinion  of  the  court  was  delivered  by 

Walker,  Chancellor.  On  August  14th,  1913,  the  com^ 
missioner  of  banking  and  insurance  took  charge  of  the  prop- 
erty and  business  of  the  Boseville  Trust  Company,  under  the 
provisions  of  the  act  concerning  trust  companies  {Comp. 
Stat,  p.  5664),  amended  Pamph.  L.  1913,  p.  282.  The  com- 
missioner found,  among  the  assets  of  the  bank,  a  note  for 
$400  made  by  A.  W.  Barney  to  his  son,  A.  W.  Barney,  Jr., 
the  defendant,  payable  three  months  after  date.  The  note 
was  drawn  to  the  order  of  the  maker  and  by  him  endorsed 
and  turned  over  to  his  son  who  also  endorsed  it.  On  the 
same  day  the  note  was  delivered  to  the  Boseville  Trust  Com- 
pany for  A.  W.  Barney,  Jr.,  who  received  a  credit  for  it  on 
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the  books  of  the  company  in  the  sum  of  $394.  When  the 
commissioner  took  possession,  the  books  of  the  trust  com- 
pany showed  a  balance  of  $467.99  to  the  credit  of  A.  W. 
Barney,  Jr.,  which  included  the  $394  passed  to  his  credit 
upon  the  purchase  or  discount  of  the  note  mentioned.  Suit 
was  brought  by  the  commissioner  for  and  in  the  name  of 
the  trust  company,  against  the  younger  Barney  in  the  First 
District  Court  of  Newark  upon  the  note  in  question,  and  he 
pleaded  set-oflf  for  the  sum  of  $467.99.  The  trial  Judge  dis- 
allowed the  set-off  and  gave  judgment  for  the  plaintiff  (the 
trust  company)  and  the  Supreme  Court,  on  appeal,  sustained 
that  judgment.  The  judge  of  the  District  Court  decided 
that  there  was  no  defence  at  law  by  way  of  set-off,  and  the 
Supreme  Court  held  that  the  defendants  claini  was  not  within 
the  statute  of  set-off  and  aflBrmed  that  decision.  From  the 
judgment  entered  in  the  last-mentioned  court  the  defendant 
has  appealed  to  this  court. 

The  act  concerning  trust  companies  (Revision  of  1899; 
Comp.  Stat.,  p.  5654),  was  amended  with  reference  to  sections 
22,  23  and  24,  by  act  of  April  Ist,  1913.    Pamph.  L,,  p.  282. 

The  commissioner  of  banking  and  insurance,  as  already 
remarked,  took  possession  of  the  property  and  business  of 
the  Boseville  Trust  Company  on  August  14th,  1913,  and, 
therefore,  acted  under  the  powers  conferred  upon  him  by 
the  amended  section  22,  which  provides  that  whenever  it 
shall  appear  to  the  commissioner  that  any  trust  company  has 
violated  its  charter  or  any  law  of  this  state,  or  is  conducting 
its  business  in  an  unsafe  or  unauthorized  manner,  or  in  cer- 
tain other  circumstances  mentioned,  he  may  forthwith  take 
possession  of  the  property  and  business  of  such  trust  com- 
pany and  retain  such  possession  until  it  shall  resume  business 
or  its  affairs  be  finally  liquidated  as  therein  provided.  Pro- 
vision is  then  made  that  the  trust  company  may,  with  the 
consent  of  the  commissioner,  resume  business  upon  such  con- 
ditions as  may  be  approved  by  him.  The  commissioner  is 
authorized  to  collect  all  debts  due  and  claims  belonging  to  the 
trust  company,  and,  upon  the  order  of  the  Court  of  Chan- 
cery, he  may  sell  or  compound  all  bad  or  doubtful  debts  and 
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on  like  order  may  sell  all  the  real  or  personal  property  of 
sucli  trust  company.  It  is  also  provided  that  for  the  purpose 
of  executing  and  perfonning  any  of  the  powers  and  duties 
thereby  conferred  upon  him,  the  commissioner  may,  "in  the 
name  of  the  trust  company,"  execute  and  deliver  all  deeds, 
assignments,  releases  and  other  instruments  necessary  and 
proper  to  effectuate  any  sale  of  real  or  personal  property,  or 
compromise,  authorized  by  the  Court  of  Chancery;  and  any 
deed  or  other  instrument,  executed  pursuant  to  the  authority 
thereby  given,  shall  be  as  valid  and  effectual  for  all  purposes 
as  though  the  same  had  been  executed  by  the  officers  of  such 
trust  company  by  the  authority  of  its  board  of  directors. 
Further,  that  out  of  the  moneys  collected  by  the  commis- 
sioner, and  at  any  time  after  the  expiration  of  the  date  fixed 
for  the  presentation  of  claims  against  the  company,  the  Court 
of  Chancery  may  authorize  the  commissioner  to  declare  out 
of  the  funds  remaining  in  his  hands,  after  the  payment  of 
expenses,  one  or  more  dividends;  and  whenever  the  com- 
missioner shall  have  paid  to  every  depositor  and  creditor  (not 
including  stockholders)  whose  claims  shall  have  been  duly 
proved  and  allowed,  the  full  amount  of  such  claims,  and  shall 
have  made  proper  provision  for  unclaimed  and  unpaid  de- 
posits or  dividends,  and  shall  have  paid  all  the  expenses  of 
liquidation,  he  shall  call  a  meeting  of  the  stockholders  who 
shall  determine  whether  the  commissioner  shall  be  continued 
as  liquidator  and  shall  wind  up  the  affairs  of  the  company, 
or  whether  an  agent  or  agents  shall  be  elected  for  that  pur- 
pose. 

Section  24  of  the  act,  as  amended,  provides  that  whenever 
any  trust  company  shall  become  insolvent,  or  shall  suspend 
its  ordinary  business  for  want  of  funds  to  carry  on  the  same, 
the  attorney-general,  or  any  creditor  or  stockholder,  may 
apply  to  the  Court  of  Chancery  for  an  injunction  and  the 
appointment  of  a  receiver,  and  the  court  being  satisfied  of 
the  sufiiciency  of  the  application,  and  of  the  truth  of  the 
allegations,  may  proceed  in  a  summary  way  to  hear  the  affi- 
davits, proofs  and  allegations  which  may  be  offered  on  be- 
half of  the  parties,  and  if  upon  such  inquiry  it  shall  appear 
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to  the  court  that  the  trust  company  has  become  insolvent, 
and  is  not  about  to  resume  its  business  in  a  short  time  there- 
after with  safety  to  the  public  and  advantage  to  the  stock- 
holders, may  issue  an  injunction  to  restrain  such  trust  com- 
pany and  its  oflBcers  and  agjents  from  exercising  any  of  its 
privileges  or  franchises  and  from  collecting  or  receiving  any 
debts,  or  paying  out,  selling,  assigning  or  transferring  any 
of  its  estate,  &c.,  except  to  a  receiver  appointed  by  the  court, 
until  the  court  shall  otherwise  order. 

Section  25,  which  has  not  been  amended,  authorizes  the 
appointment  of  a  receiver  for  the  creditors  and  stockholders 
of  the  trust  company  with  full  power  and  authority  to  de- 
mand, sue  for,  collect  and  take  into  his  possession  all  the 
property  of  every  description  of  the  corporation  and  to  insti- 
tute suits  at  law  and  in  equity  for  the  recovery  of  any  of  its 
property  or  demands,  and  in  case  of  mutual  dealings  between 
the  corporation  and  any  person  to  allow  just  set-offs  in  all 
cases  in  which  the  same  ought  to  be  allowed  according  to  law 
and  equity. 

Thus  it  will  be  seen  that  the  act  concerning  trust  com- 
panies contains  two  schemes  for  the  winding  up  of  such  in- 
stitutions, one  by  the  commissioner  of  banking  and  insurance 
as  a  statutory  agent,  and  the  other  by  a  receiver  in  insolvency 
proceedings. 

'No  right  of  set-off  is  given  in  section  22,  either  as  it  origi- 
nally stood  or  as  it  now  stands  amended.  As  it  originally  stood 
it  authorized  the  commissioner,  if  he  had  reason  to  conclude 
that  any  trust  company  was  in  an  unsound  or  unsafe  condi- 
tion, to  forthwith  take  possession  of  its  property  and  business 
and  retain  such  possession  until  the  termination  of  an  action 
or  proceeding  to  be  instituted  by  the  attorney  general,  or 
imtil  the  appointment  of  a  receiver  by  the  Court  of  Chancery. 
And  section  24,  as  it  originally  stood,  provided  that  when- 
ever any  trust  company  should  become  insolvent  or  should 
suspend  its  ordinary  business  for  want  of  funds  to  carry  on 
the  same,  the  attorney-general  or  any  creditor,  or  stockholder, 
might  apply  to  the  Court  of  Chancery  for  an  injunction  and 
the  appointment  of  a  receiver.     Then  followed  a  provision 
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that  whenever  it  should  appear  to  the  Court  of  Chancery,  on 
application  of  the  attorney-general,  that  any  trust  company 
was  in  an  unsound  condition  because  of  illegal  or  unsafe  in- 
vestments (or  that  some  of  the  other  conditions  existed  which 
are  now  described  in  section  22,  as  amended),  the  court  might 
issue  an  injunction  to  restrain  such  company  and  its  officers 
and  agents  from  exercising  any  of  its  privileges  and  fran- 
chises and  from  collecting  or  receiving  any  debts  or  from 
paying  out  any  of  its  estate,  moneys,  funds,  lands,  tenements 
or  effects  except  to  a  receiver  appointed  by  the  court,  until 
the  court  should  otherwise  order. 

Thus  it  appears  that  the  commissioner  of  banking  and 
insurance,  as  the  act  concerning  trust  companies  originally 
stood,  did  not  have  the  powers  of  a  liquidator,  but  only  power 
to  take  possession  of  the  property  and  business  of  a  trust 
company  until  the  termination  of  an  action  or  proceeding 
instituted  by  the  attorney-general,  or  until  the  appointment 
of  a  receiver  by  the  Court  of  Chancery.  There  was  then  no 
occasion  for  any  provision  regarding  set-off  in  section  22; 
that  provision  was  naturally  and  properly  made  in  section  25, 
which  defined  the  powers  and  duties  of  a  receiver  to  be  ap- 
pointed by  the  Court  of  Chancery. 

It  will  be  observed  that  the  winding  up  of  an  insolvent 
trust  company,  a  proceeding  essentially  judicial  in  its  nature, 
is  confided  to  the  Court  of  Chancery,  while  for  corporate 
acts  not  in  and  of  themselves  amounting  to  insolvency,  the 
commissioner  of  banking  and  insurance  by  section  22  of  the 
Trust  Company  act,  as  amended,  is  authorized  to  take  pos- 
session of  the  company's  business  and  liquidate  its  affairs. 
He  is  not,  like  a  receiver,  vested  with  title  to  the  corpora- 
tion's property,  nor  empowered  to  sue  oi*  be  sued  in  his  name 
as  commissioner,  but  only  to  act  for  the  company  and  for  the 
benefit  of  its  creditors  and  stockholders,  doing  all  lawful 
acts  in  the  name  of  the  company  itself.  During  his  admin- 
istration of  its  affairs  the  corporate  entity  itself  continues  in 
existence,  and  everything  done  for  and  on  its  behalf  by  the 
commissioner,  must  be  done  in  its  name.  The  rights  of 
creditors,  at  least  so  far  as  reducing  their  claims  to  judgment 
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is  concerned,  are  not  affected  by  the  act,  which  makes  ex- 
press provision  that  the  commissioner,  in  the  name  of  the 
company,  may  prosecnte  and  defend  all  suits  and  other  legal 
proceedings. 

The  relation  between  a  bank  and  its  depositors  is  that  of 
debtor  and  creditor.  Tufts  v.  People's  Bank,  59  N,  J.  L. 
380;  Campbell,  Receiver,  v.  Watson,  62  N.  J,  Eq,  396.  Be- 
tween persons  occupying  that  relation  to  each  other,  set-off 
at  law,  under  the  statute,  applies.  The  act  concerning  set- 
off (Comp,  Stat.,  p,  4836,  §  1)  provides  that  if  any  two  or 
more  persons  be  indebted  to  each  other,  such  debts  not  being 
for  unliquidated  damages,  may  be  set  off  against  each  other. 
Within  the  very  wording  o{  this  act,  the  set-off  pleaded  by 
the  defendant  in  the  court  of  first  instance,  was  valid  and 
should  have  been  allowed.  Its  disallowance  was  error.  This 
view  leads  to  a  reversal  of  the  judgment  of  the  Supreme 
Court  and  a  remand  of  the  record  for  further  proceedings 
according  to  law. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Garri- 
son, SwAYZE,  Trenchard,  Bergen,  Black,  White,  Hep- 
penheimer,  Williams,  Taylor,  JJ.    11. 


SAMUEL  R.  SAVAGE,  PLAINTIFF-RESPONDENT,  v.  PUBLIC 
SERVICE  railway  COMPANY,  A  CORPORATION,  DE- 
FENDANT-APPELLANT. 

Submitted  March  27,  1916— Decided  November  20,  1916. 

Plaintiff  drove  an  automobile  at  a  speed  of  fifteen  miles  an  hour  in 
a  heavy  snowstorm  on  trolley  tracks  covered  with  about  two  feet 
of  snow  on  a  two  per  cent,  down  grade,  that  is,  a  vertical  drop 
of  two  feet  in  every  one  hundred  lineal  feet,  with  snow  beating 
in  his  eyes  through  a  slight  opening  in  the  windshield,  which  per- 
mitted him  to  see  no  farther  than  twenty-five  feet  ahead,  know- 
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ing  that  a  trolley  car  was  likely  to  approach  him  head-on  from 
the  opposite  direction,  and  which  he  was  looking  for ;  which  auto- 
mobile, so  then  and  there  traveling,  it  appears,  could  not  be 
stopped  within  forty-five  feet,  although  he  himself  did  not  know 
within  what  distance  he  could  have  stopped  it — when  a  trolley 
car  appeared  witl^n  the  range  of  his  vision,  so  limited,  coming 
toward  him  at  a  speed  of  eight  miles  an  hour,  without  giving  any 
audible  signal,  and  with  which  he  collided,  notwithstanding  he 
did  what  he  could  to  stop  his  automobile  by  working  the  dutdi 
and  brakes ;  and,  as  a  result  of  the  collision,  his  automobile  was 
damaged  and  he  himself  was  injured.  Held,  that  plaintiff  was 
guilty, of  contributory  negligence,  and,  therefore,  not  entitled  to 
recover. 


On  appeal  from  the  Supreme  Court. 

Por  the  appellant,  Lefferts  S,  Hoffman,  Leonard  J,  Tynan 
and  Joseph  Coult,  Jr, 

For  the  respondent,  John  Boyd  Avis, 

The  opinion  of  the  court  was  delivered  by 

Walker,  Chancellor.  The  plaintiff-respondent  was  in- 
jured in  a  head-on  collision  between  his  automobile  and  a 
trolley  car  of  the  defendant-appellant.  The  case  was  tried  at 
circuit  before  judge  and  jury,  and  resulted  in  a  verdict  in 
the  plaintiff's  favor.  At  the  close  of  plaintiff'^s  case  a  motiwi 
to  nonsuit  was  made  and  denied,  and  after  the  defendant's 
proof  was  put  in  a  motion  to  direct  a  verdict  for  the  de- 
fendant was  made  and  overruled.  After  judgment  was  en- 
tered on  the  verdict  an  appeal  was  taken  to  this  court. 

The  grounds  of  appeal  are  five  in  number,  but  only  two 
were  relied  upon  by  the  appellant.  They  "^ere  (3)  because 
the  trial  court,  although  requested  so  to  do,  at  the  close  of 
the  whole  case,  refused  to  direct  a  verdict  in  favor  of  the 
defendant  on  the  ground  that  no  negligence  on  its  part  was 
disclosed,  and  (4)  because  the  trial  court,  although  requested 
so  to  do,  at  the  close  of  the  whole  case,  refused  tio  direct  a 
verdict  in  favor  of  the  defendant  on  the  ground  that  the 
plaintiff  was  clearly  guilty  of  negligence  that  contributed  to 
the  happening  of  the  accident. 
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We  think  the  trial  judge  committed  error  in  refusing  to 
direct  a  verdict  for  the  defendant  on  the  ground  of  the  plaint- 
iff's contributory  negligence,  and  although  the  question  of  de- 
fendant's negligence  was  argued  in  the  briefs  of  counsel,  we 
find  upon  inspection  of  the  record  that  the  point  was  not 
made,  or  rather  having  been  raised  on  the  motion  to  non- 
suit, it  was  on  the  argument  of  that  motion  abandoned,  and 
the  motion  to  direct  a  verdict  was  rested  on  the  single  ground 
to  which  the  motion  to  nonsuit  was  narrowed.  Therefore, 
the  question  as  to  whether  the  defendant  company,  through 
the  conduct  of  its  motorman,  was  negligent,  is  not  before  us 
for  decision,  but  even  if  it  were,  and  if  decided  adversely  to 
the  defendant,  the  plkiintiff's  contributory  negligence  would 
still  be  a  disposing  factor  in  the  case  and  would  require  a 
reversal. 

The  pertinent  facts  shortly,  were  these:  The  plaintiff,  a 
truck-farmer,  living  at  a  place  called  Fairview,  was  in  Wood- 
bury on  a  certain  day  with  his  automobile.  A  severe  snow- 
storm was  raging  and  he  procured  enough  rope  to  wrap  both 
the  rear  tires.  He  had  no  chains  with  him.  The  ropes  were 
put  on,  he  says,  so  that  he  would  have  better  protection  from 
skidding,  although  it  appears  they  were  practically  valueless 
for  the  purpose.  He  sttarted  out  Cooper  street,  Woodbury, 
about  one  o'clock  p.  m.  He  was  alone.  As  he  was  going  out 
Cooper  street,  snow  was  lying  about  six  inches  to  a  foot  deep 
until  he  got  past  a  certain  country  club  where  it  was  drifting 
and  was  as  much  as  two  feet  deep,  and  two  and  a  half  on  the 
side  where  wagons  and  automobiles  were  accustomed  to  go. 
On  the  side  not  used  by  the  trolley  tracks  there  were  tele- 
phone and  trolley  poles  and  a  ditch  along  the  road.  This,  he 
says,  led  him  to  take  to  the  tracks.  There  appears  to  have 
been  only  a  single  track  at  the  point  where  the  accident 
happened.  The  plaintiff  was  on  the  right  hand  side  going 
out;  his  reason  for  being  in  the  trolley  tracks  was,  he  says, 
the  presence  of  the  telephone  and  trolley  poles  and  ditch  on 
the  other  side.  He  admitted  he  was  running  at  a  speed  of 
fifteen  miles  an  hour.  He  looked  out  through  a  slight  open- 
ing in  the  windshield,  but  the  snow  was  beating  in  his  eyes. 
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He  had  to  stoop  down  a  trifle  to  see  out.  If  he  had  opened 
the  windshield  all  the  way  he  could  have  seen  out,  but  he 
said  he  was  under  tjie  impression  that  that  would  let  in  more 
snow  than  he  could  see  through.  Suddenly  a  trolley  car  came 
in  sight  about  twenty  or  twenly-five  feet  in  front  of  him. 
He  had  not  heard  any  signal  of  bell  or  whistle.  The  wind 
was  blowing  toward  him  and  away  from  the  car.  He  did  what 
he  could  to  stop  his  automobile  by  working  the  clutch  and 
brakes,  and  had  slowed  up  but  did  not  come  to  a  standstill. 
The  trolley  car  was  moving,  but  he  could  not  see  whether  faster 
or  slower  than  he.  Another  object  he  had  in  taking  to  the 
trolley  tracks  was  to  prevent  skidding,  as  it  is  not  easy  to 
slide  out  of  them;  it  being  pretty  hard  to  get  out  of  wet 
trolley  tracks  after  one  gets  in  them.  He  had  used  the  road 
often  before  and  the  tracks  when  it  was  necessary.  He  was 
going  down  hill  at  the  time  of  the  accident,  the  grade  of 
which  he  was  unable  to  state.  The  trolley  car  came  into  the 
road  from  a  turn  and  had  run  at  least  one  himdred  and 
thirty-nine  feet  in  a  straight  line  toward  him  before  the  col- 
lision, but  he  did  not  see  it  because  it  was  snowing  so  heavily, 
although  he  was  looking  for  it.  He  did  not  know  within 
what  distance  he  could  stop  his  automobile  in  that  snow- 
storm. He  said  he  was  in  a  dangerous  place  and  knew  he  was 
likely  to  meet  a  trolley  car  coming  in  the  opposite  direction 
and  he  could  not  see  more  than  twenty  to  twenty-five  feet 
ahead  as  he  was  going  down  a  hill.  He  had  a  horn  on  the 
automobile  for  giving  warning,  but  did  not  blow  it.  He 
said  the  trolley  car  gave  no  audible  signal. 

Witnesses  called  by  the  plaintiff  corroborated  him  as  to  the 
trolley  car  giving  no  audible  signal ;  also  that  it  was  running 
at  a  moderate  rate  of  speed,  about  eight  miles  an  hour. 

For  the  defendant  it  was  proved  that  there  was  a  two  per 
cent,  down  grade  at  the  point  where  the  accident  occurred, 
that  is,  a  vertical  drop  of  two  feet  in  every  one  hundred  lineal 
feet.  One  witness  who  had  experience  in  driving  the  same 
kind  of  automobile  that  the  plaintiff  owned,  and  which  was 
injured  by  the  collision,  testified  that  under  the  conditions 
existing  at  the  time  of  the  accident,  the  automobile  could  not 


Digitized  by  VjOOQIC 


JUNE  TERM,  1916.  559 

89  N.  J.  L.  Savage  y.  Public  Service  Rwy.  Co. 

have  been  stopped  under  fifty  feet.  Another  witness  said 
forty-five  to  sixty  feet. 

Now,  as  no  question  of  the  defendant's  negligence  resides 
in  the  record  before  us,  it  is  only  necessary  to  consider  and 
decide  whether  the  plaintiff — driving  an  automobile  at  a  speed 
of  fifteen  miles  an  hour  in  a  heavy  snowstorm  on  trolley 
tracks  covered  with  about  two  feet  of  snow  on  a  two  per 
cent,  down  grade,  that  is,  a  vertical  drop  of  two  feet  in  every 
one  hundred  lineal  feet,  with  snow  beating  in  his  eyes  through 
a  slight  opening  in  the  windshield  which  permitted  him  to 
see  no  farther  than  twenty-five  feet  ahead,  knowing  that  a 
trolley  car  was  likely  to  approach  him  head-on  from  the  op- 
posite direction,  and  which  he  was  looking  for,  which  auto- 
mobile, so  then  and  there  traveling,  it  appears  could  not  be 
stopped  within  forty-five  feet,  although  he  himself  did  not 
know  within  what  distance  he  could  have  stopped  it  when  a 
trolley  car  appeared  within  the  range  of  his  vision,  so  limited, 
coming  toward  him  at  a  speed  of  eight  miles  an  hour  without 
giving  any  audible  signal,  and  with  which  he  collided,  not- 
withstanding he  did  what  he  could  to  stop  his  automobile  by 
working  the  clutch  and  brakes,  and  his  automobile  was  dam- 
aged and  he  himself  injured — exercised  reasonable  care  for 
his  own  safety.    We  are  of  opinion  that  he  did  not. 

The  automobile,  as  stated,  was  traveling  at  approximately 
fifteen  miles  an  hour  and  the  trolley  car  at  eight,  resulting  in 
the  two  vehicles  approaching  one  another  at  the  rate  of 
twenty-three  miles  an  hour,  at  which  rate  of  speed  it  would 
take  them,  after  the  plaintiff  saw  the  trolley  car,  about  tliree- 
quarters  of  a  second  to  cover  the  distance  of  about  twenty- 
five  feet  and  come  together  in  collision.  In  this  twenty-five 
feet,  considering  the  disparity  in  speed  between  the  two  ve- 
hicles, the  automobile  traversed  about  seventeen  feet  and  the 
trolley  car  about  eight.  As  according  to  testimony,  the 
plaintiff  could  not  have  stopped  the  automobile  within  the 
whole  distance  of  twenty-five  feet,  which  conclusively  appears, 
then,  even  if  the  trolley  car  had  been  at  a  standstill,  the 
accident  would  nevertheless  have  happened. 

The  trolley  car  could  not  have  left  the  tracks.    It  was  en- 
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titled  to  the  right  of  way.  North  Hudson  Cownty  Railroad 
Co,  V.  Isley,  49  N.  J.  L.  468.  The  plaintiff,  who  expected 
to  meet  it,  should  have  been  in  a  position  to  turn  out  of  the 
tracks  when  he  did  meet  it.  As  he  could  see  no  more  than 
twenty-five  feet  ahead  of  him,  and  as  according  to  Ms  own 
statement,  he  took  to  the  tracks  to  prevent  skidding  as  it  was 
not  easy  to  slide  out  of  them,  it  is,  not  perceived  but  that 
upon  the  slightest  reflection,  he  must  have  known  that  it  was 
quite  impossible  for  him  to  avoid  a  collision  with  a  car  which 
he  expected  to  meet  coming  head-on  from  the  opposite  di- 
rection. 

The  question  of  contributory  negligence  on  the  part  of  the 
plaintiff,  it  is  urged  in  his  behalf,  was  a  question  for  the 
jury,  and  this  contention  is  supported  by  citation  of  cases 
which  deal  with  disputed  questions  of  fact  relating  to  con- 
tributory negligence,  and  those  which  hold  that  where  the. 
question  of  contributory  negligence  is  in  doubt,  or  where  it 
is  possible  to  draw  different  inferences  as  to  it,  the  question 
is  for  the  jury.  The  doctrine  here  invoked  has  no  application 
to  the  facts  of  the  case  at  bar,  for  wh«^  it  was  rested  in  the 
trial  court,  there  were  no  disputed  questions  of  fact,  and  on 
the  facts  the  plaintiff's  contribution  of  negligence — but  for 
which  the  accident  would  not  have  happened — ^was  all  appar- 
ent. It  is  only  when  the  question  of  contributory  negligence  is 
placed  in  the  realm  of  uncertainty  and  doubt,  and  presents 
the  form  of  a  debatable  question  that  its  solution  is  committed 
to  a  jury.  Munroe  v.  Pennsylvania  Railroad  Co,,  85  N.  J. 
L.  688,  692;  affirmed,  8.  C,  87  Id,  701. 

The  requested  direction  of  a  verdict  for  the  defendant 
should  have  been  granted,  and  because  it  was  not,  the  judg- 
ment must  be  reversed. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, Gardner,  J  J.    15. 
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THE    BOARD    OF    CONSERVATION    AND    DEVELOPMENT, 
APPELLANT,   v.   PETER  Y.   VEEDER,   RESPONDENT, 

Argued  June  29,  30,  1916— Decided  November  20,  1916. 

1.  Under  section  11  of  an  act  entitled  "An  act  for  the  appointment 
of  firewardens,  the  prevention  of  forest  fires,  and  the  repeal  of 
sundry  acts  relating  thereto,"  approved  April  18th,  1906,  as 
amended  by  Pamph.  L,  1911,  p.  56,  any  person  who  sets  fire  to, 
or  causes  to  be  burned,  any  forest  land,  comes  Within  the  con- 
demnation of  the  statute,  irrespective  of  whether  his  act  in  so 
doing  is  in  the  execution  of  a  preconceived  purpose,  or  whether 
it  is  wholly  unintentional. 

2.  In  construing  a  remedial  statute,  the  court  should  always  con- 
sider the  mischief  which  the  legislative  body  sought  to  remedy, 
as  well  as  the  remedy  intended  to  be  provided  by  it  to  cure  the 
mischief. 


On  appeal  from  a  judginent  of  the  Supreme  Court,  whose 
optnion  is  reported  in  87  N.  J,  L.  479. 

For  the  appellant,  Josidh  Stryker  and  John  W.  Wescott, 
attorney-general. 

For  the  respondent,  David  A,  Veeder, 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  This  action  was  originally 
brought  by  the  board  of  conservation  and  development,  be- 
fore a  justice  of  the  peace  of  Ocean  county,  to  enforce  a  pen- 
alty for  the  alleged  violation  by  the  defendant,  Veeder,  of 
section  11  of  an  act  of  the  legislature  entitled  "An  act  for 
the  appointment  of  fire  wardens,  the  prevention  of  forest 
fires,  and  the  repeal  of  sundry  acts  relating  thereto,"  approved 
April  18th,  1906,  as  amended  March  15th,  1911.  The  trial 
of  the  action  resulted  in  a  judgment  in  favor  of  the  plaint- 
iff. An  appeal  was  taken  by  the  defendant  to  the  Court  of 
Common  Pleas  of  the  county,  and  there  a  judgment  of  non- 

VoL.  LXXXIX.  36      • 
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suit  was  rendered  against  the  board.  This  judgment  having 
been  removed  to  the  Supreme  Court  for  review  was  afiSrmed 
by  that  tribunal,  and  from  the  judgment  of  affinnanee  the 
present  appeal  is  taken. 

Section  11  of  the  act  under  which  the  present  prosecution 
was  instituted,  as  amended  in  1911,  reads  as  follows:  "Xq 
person  shall  set  fire  to  or  bum,  or  cause  to  be  burned,  any 
waste  land,  brush  land,  or  forest  land,  but  nothing  in  this 
section  shall  be  interpreted  to  forbid  any  person  from  setting 
a  back  fire,  or  ground  fire,  or  a  surface  fire,  upon  his  own 
property  to  protect  the  same;  provided,  however,  if  such  fire 
be  permitted  to  escape,  or  does  escape,  to  adjoining  property, 
then  the  person  setting  such  fire,  or  causing  it  to  be  set,  shall 
be  deemed  to  have  violated  the  provisions  of  this  section." 
Pampk,  L.  1911,  p.  56. 

The  ground  upon  which  the  judgment  of  nonsuit  was 
directed  by  the  Common  Pleas,  and  upon  which  it  was  af- 
firmed by  the  Supreme  Court,  was  that,  in  order  to  hold  the 
defendant  accountable  under  section  11  of  the  act,  it  was 
essential  that  it  should  have  appeared  that  the  causing  of 
forest  land  to  be  burned  (which  was  the  charge  against  the 
defendant)  was  his  intentional  act;  and  that  the  undisputed 
testimony  in  the  case  showed  that  the  setting  fire  to  this 
forest  land  was  wholly  unintentional  on  his  part  resulting 
from  his  inability  to  control  the  spread  of  a  fire  which  he 
had  started  upon  his  own  meadow  land  for  the  purpose  of 
burning  off  the  old  grass  thereon. 

The  contention  on  the  part  of  the  board  was,  and  is,  that 
this  construction  of  the  act  is  too  narrow ;  and  that  by  force 
of  its  provision  any  person  who  sets  fire  to,  or  causes  to  be 
burned,  any  forest  land,  comes  within  the  condemnation  of 
the  statute,  whether  his  act  in  doing  so  is  in  the  execution 
of  a  preconceived  purpose,  or  whether  it  is  wholly  uninten- 
tional. 

The  primary  object  of  the  act  of  1906,  as  expressed  in  its 
title,  is  the  preventing  of  forest  fires,  and  the  various  pro- 
visions of  the  statute  are  directed  to  the  accomplishment  of 
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that  object.  That  the  legislature,  when  it  passed  the  original 
act  in  1906,  was  not  seeking  to  prevent  only  such  forest  fires 
as  were  intentionally  set,  is  manifest  from  a  reading  of  sec- 
tion 11  of  the  statute  as  originally  enacted.  The  language 
used  is,  "No  person  shall  willfully,  negligently,  carelessly,  or 
in  any  manner,  set  fire  to,  or  bum,  or  cause  to  be  burned,  any 
waste  land,  brush  land,  or  forest  land,*'  &c.  Pamph,  L.,  p. 
225.  In  1908  an  act  was  passed  amending  eight  of  the  seven- 
teen sections  of  the  original  statute.  Pamph,  L.,  p.  422. 
Among  the  sections  amended  was  number  11.  The  change 
there  consisted  in  eliminating  the  words  "willfully,  negli- 
gently, carelessly,  or  in  any  manner,"  and  .the  amendment 
of  1911  left  this  language  Wchanged.  But  the  purpose  of 
this  elimination,  in  our  opinion,  was  merely  to  drop  out  un- 
necessary words,  and  not  to  limit  the  scope  of  the  original 
provision.  As  originally  passed  the  statute  covered  all  cases 
of  burning,  whether  done  willfully,  or  negligently,  or  care- 
lessly, or  in  any  other  manner.  The  elimination  of  the  words 
either  leaves  the  meaning  of  the  statute  unchanged,  or  it  re- 
lieves every  person  who  willfully  sets  fire  to  forest  land,  or  who 
negligently  or  carelessly  sets  such  a  fire,  or  who  in  any  man- 
ner does  so,  from  the  penalty  imposed  by  the  act;  for  it  will 
hardly  do  to  say  that  a  court,  by  judicial  construction,  may 
read  into  the  statute  one  of  the  words  eliminated  by  the 
legislature  (viz.,  willful,  so  far  as  it  includes  intentional)  and 
ignore  all  the  others. 

The  act  under  consideration  is  a  remedial  one,  and  in  de- 
termining the  construction  to  be  given  to  it  the  court  is  to 
consider  what  the  mischief  was  that  the  legislature  sought 
to  remedy,  as  well  as  the  remedy  intended  to  be  provided  by 
that  body  to  cure  the  mischief.  And,  as  was  said  by  Sir  Wil- 
liam Blackstone,  in  dealing  with  this  subject,  "It  is  the  busi- 
ness of  the  judges  so  to  construe  such  statutes  as  to  suppress 
the  mischief,  and  advance  the  remedy."  A  construction  of 
the  amendment  to  the  statute,  which  limits  its  operation  to 
fires  intentionally  set,  can  hardly  be  said  to  suppress  the  mis- 
chief struck  at  by  the  statutCj  or  to  advance  the  remedy 
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provided  by  it;  for  it  is  probably  true,  as  was  asserted  by 
the  state  geologist  in  a  report  submitted  to  the  legislature  a 
few  years  before  the  passage  of  the  original  act,  and  cited 
in  the  brief  of  the  attorney-general,  that  most  of  our  forest 
fires  are  the  result  of  the  escape  of  sparks  from  passing  loco- 
motives, and  of  the  careless  acts  of  the  persons  by  whom  they 
are  started,  and  are  very  seldom  willfully  and  maliciously  set. 

The  act  as  originally  passed  plainly  was  applicable  to  all 
forest  fires,  however  started.  In  determining  the  purpose 
of  the  amendment  of  section  11,  it  is  to  be  remembered  that 
the  legislature,  some  years  before  its  enactment  (in  1902), 
had  made  the  intentional  setting  of  such  fires  a  criminal  act, 
punishable  by  a  fine  of  not  more  than  $1,000,  or  imprison- 
ment not  exceeding  three  yeaTs,  or  both.    Pamph.,L.,  p.  248. 

The  apparent  absurdity  of  enacting  subsequent  and  inde- 
pendent legislation  solely  for  the  purpose  of  adding  to  this 
punishment  a  fine  of  not  less  than  $50,  nor  more  than  $200 
(the  penalty  imposed  by  the  statute  now  under  considera- 
tion), ought  not  to  be  attributed  to  the  law  making  body, 
unless  the  language  used  by  it  makes  it  plain  that  such  was 
its  purpose. 

We  conclude  that  the  defendant  below  (Veeder),  in  caus- 
ing the  fire  which  was  the  subject-matter  of  his  prosecution, 
came  within  the  condemnation  of  the  statute,  and  that  the 
judgment  under  review  should  be  reversed. 

For  afftrmcmce — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, Trenchard,  Bergen,  Minturn,  Black,  White,  Hep- 
PENiiEiMER,  Williams,  JJ.    10. 
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THE   STATE,   DEFENDANT   IN   ERROR,  v.   MICHAEL  ROM- 
BOLO, PLAINTIFF  IN  ERROR. 

Submitted  August  10,  1916-— Decided  November  20,  1916. 

1.  In  drawing  a  jury  in  a  criminal  case,  from  a  special  panel,  the 
requirements  of  section  27  and  of  section  83  of  the  Criminal 
Procedure  act  should  be  strictly  followed ;  and  it  is  error  to  draw 
a  jury  from  the  box  which  contains  only  the  names  of  a  part 
of  those  who  constituted  the  special  panel. 

2.  Where  the  record  of  a  previous  conviction  of  defendant,  for  a 
crime  committed  in  another  state,  is  offered  in  evidence  pur- 
suant to  section  1  of  the  Evidence  act  (Comp,  Stat,,  p.  2217), 
full  faith  and  credit  must  be  given  to  it  when  properly  certified, 
even  though  it  contains  matters  which  would  form  no  part  of  a 
judgment  record  made  up  in  accordance  with  our  own  rules  and 
regulations. 

3.  A  photograph,  which  was  said  to  have  been  taken  of  defendant 
while  incarcerated  in  a  reformatory,  upon  the  back  of  wl^ch 
were  endorsements  stating  that  the  original  thereof  was  in  con- 
finement under  a  charge  of  burglary,,  has  no  probative  force; 
the  endorsements  thereon  are  hearsay,  and,  consequently,  it  can- 
not be  introduced  in  evidence. 

4.  In  view  of  the  fact  that  the  provisions  of  Pamph,  L.  1916,  p. 
576,  gives  to  the  jury  the  power  to  fix  the  punishment  of  one 
convicted  by  them  of  first  degree  murder  at  either  life  imprison- 
ment or  death,  it  is  not  objectionable  for  the  court  to  inform 
the  jury  of  the  power  of  the  court  of  pardons  to  override  their 
verdict  by  an  exercise  of  the  pardoning  power. 


On  writ  of  error  to  the  Hudson  Oyer  and  Terminer. 

For  the  plaintiff  in  error,  Richard  Doherty. 

For  the  state,  Robert  S.  Hudspeth,  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

GuMMERE,  Chief  Justice.  The  defendant  below  having 
been  convicted  of  the  crime  of  murder  in  the  first  degree  now 
seeks  to  have  that  conviction  set  aside  for  alleged  errors  oc- 
curring during  the  course  of  the  trial. 
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The  first  reason  for  reversal  urged  before  us  is  that  the 
jury  which  tried  him  was  impaneled  in  violation  of  the 
statutory  provisions  regulating  the  matter,  and  in  disregard 
of  his  objection.  The  undisputed  facts  relating  to  the  draw- 
ing of  the  jury  are  as  follows :  A  special  panel  of  forty-eight 
jurors  had  been  drawn  from  the  general  panel,  pursuant  to 
the  requirement  of  section  82  of  the  Criminal  Procedure  act 
(Comp,  Stat,  p.  1847),  for  the  purpose  of  trying  the  indict- 
ment against  the  defendant.  When  the  case  was  moved  the 
assistant  to  the  sheriff,  who  was  charged  with  the  duty  of 
drawing  the  jury,  placed  in  the  box  the  names  of  only  thirty- 
one  members  of  the  special  panel,  and  proceeded  to  draw  the 
twelve  names  from  this  number,  leaving  the  names  of  the 
other  seventeen  out  of  the  box,  because — as  he  happened  to 
know — they  were  then  engaged  in  jury  service  in  other  of 
the  county  courts.  He  did  this  upon  his  own  responsibility, 
and  without  notifying  either  the  court  or  counsel  of  the  sit- 
uation, until  all  of  the  thirty-one  names  had  been  drawn 
from  the  box.  At  that  time  only  seven  jurors  had  been  se- 
lected for  service.  The  court  thereupon  adjourned  until  two 
o'clock  in  the  afternoon,  and  upon  reconvening  was  informed 
by  the  sheriff's  assistant  that  nine  of  the  seventeen  jurors 
whose  names  had  been  left  out  of  the  box  were  then  present. 
Upon  this  information  being  received  the  court  directed  the 
names  of  these  nine  to  be  placed  in  the  box,  and  the  drawing 
of  the  jury  to  be  proceeded  with.  Three  more  jurors  were 
obtained  from  this  new  drawing,  and  then — ^this  second  divi- 
sion of  the  special  panel  having  also  been  exhausted — the 
court  directed  the  names  of  the  remaining  members  of  the 
general  panel  to  be  placed  in  the  box,  and  the  last  two  jurors 
were  selected  therefrom.  The  defendant's  peremptory  chal- 
lenges were  all  used  before  the  jury  box  was  filled. 

The  method  provided  by  the  legislature  for  drawing  a 
jury,  either  from  a  general  or  special  panel,  is  to  write  or 
print  the  name  of  each  member  thereof  on  a  separate  slip  of 
paper,  place  all  the  slips  in  the  box,  shake  the  box  so  as  to 
intermix  the  papers,  and  then  draw  such  papers* from  the 
box,  one  at  a  time,  until  twelve  persons  whose  names  are  writ- 
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ten  thereon  (and  who  have  not  be6n  excused,  or  silccessfully 
challenged)  shall  appear.    Comp.  Stat.,  p,  2975,  §  27. 

When,  in  drawing  a  jury  from  a  special  panel  in  a  crim- 
inal case,  the  panel  is  exhausted,  from  any  cause,  before  a 
jury  for  the  trial  of  the  indictment  is  obtained,  the  law  re- 
quires that  talesmen  be  taken  from  the  general  panel,  and 
that  the  empty  seats  in  the  jury  box  be  filled  from  them  by 
a  drawing  in  the  manner  already  indicated.  Comp,  Stat,,  p, 
1847,  §  83. 

Strictly  speaking,  the  names  of  all  members  of  the  panel 
who  have  not  previously  been  excused  from  service  should 
be  placed  in  the  sheriff^s  hpx,  even  those  who  are  not  pres- 
ent in  court  when  the  jury  is  ordered  to  be  drawn,  for  some 
or  all  of  the  absentees  may  appear  before  their  names  come 
out  of  the  box.  It  may  be  conceded  that  a  failure  in  this 
regard  is  a  harmless  irregularity,  provided  that  the  names 
of  all  of  the  members  of  the  panel,  who  answer  the  roll  call, 
or  come  into  court  while  the  jury  is  being  selected,  are  put 
in  the  box  before  the  drawing  of  the  jilry  is  begun;  but  we 
do  not  doubt  the  right  of  a  defendant  to  insist  upon  this 
proviso.  The  statute  gives  it  to  him  by  necessary  implica- 
tion, when  it  declares  that  if  the  special  panel  "shall  be  ex- 
hausted from  any  cause"  before  a  jury  shall  be  obtained, 
talesmen  shall  be  taken  from  the  general  panel.  The  im- 
portance to  the  defendant  of  having  the  names  of  all  the 
persons  from  whom  the  jury  will  be  selected  placed  together 
in  the  box  is  not  merely  imaginary.  The  value  of  his  right 
to  challenge,  as  was  said  by  the  Supreme  Court  in  State  v. 
Lapp,  84  N.  J,  L.  19,  21,  depends  to  a  considerable  degree 
upon  the  order  in  which  the  names  are  drawn  from  the  box, 
and  may  be  radically  affected  by  placing  therein  less  than  two- 
thirds  of  the  whole  number  of  names  on  the  panel,  and  then, 
after  exhausting  those  names,  place  the  remainder  (or  a  por- 
tion thereof)  of  the  names  upon  the  panel  in  the  box,  and 
fill  up  the  jury  from  this  second  installment. 

The  method  adopted  in  the  drawing  of  the  jury  in  the 
present  case  was  a  clear  violation  of  the  statute,  and  worked 
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to  the  manifest  injury  of  the  defendant.  The  conviction 
under  review  must,  therefore,  be  reversed  for  this  reason. 

As  the  case  must  go  back  for  a  new  trial,  we  deem  it  ad- 
visable to  refer  to  certain  other  causes  of  reversal  which  were 
argued  before  us. 

The  defendant,  on  his  cross-examination,  was  asked  if 
he  had  not  been  convicted  of  the  crime  of  burglary  in  one  of 
the  criminal  courts  of  the  State  of  Pennsylvania.  His  an- 
swer was  in  the  negative.  The  state  then  produced  a  copy 
of  the  record  of  the  conviction  of  the  defendant  for  burglary 
in  the  Court  of  Quarter  Sessions  for  Westmoreland  county, 
in  the  State  of  Pennsylvania,  duly  certified  in  accordance 
with  the  provisions  of  the  act  of  congress,  and  offered  it  in 
evidence  for  the  purpose  of  impeachipg  the  defendant's  credit 
as  a  witness.  Its  admission  was  objected,  to,  and  the  over- 
ruling of  the  objection  is  set  up  as  a  ground  of  reversal. 

Section  1  of  our  Evidence  act  (Comp,  Stat,,  p.  2217)  pro- 
vides that  the  state  may  prove  the  prior  conviction  of  a  de- 
fendant who  offers  himseJLf  as  a  witness,  either  on  his  cross- 
examination,  or  by  the  production  of  the  record  thereof,  for 
the  purpose  of  affecting  his  credit.  Counsel  does  not  deny 
the  state's  right  to  do  this,  but  insists  that,  notwithstanding 
the  statute,  the  paper  offered  was  not  evidential,  because, it 
t  contained  many  matters  which  have  no  place  in  a  formal 
record,  including  the  preliminary  complaint  made  before  a 
justice  of  the  peace,  and  a  letter  written  by  the  district  attor- 
ney to  one  of  the  court  oflBcers  with  relation  to  the  subpoena- 
ing of  witnesses  for  the  trial.  It  is  true,  as  counsel  contends, 
that  these  matters  form  no  part  of  a  judgment  record  in  a 
criminal  case  made  up  in  accordance  with  the  rules  and  regu- 
lations of  the  common  law.  But  that  fact  is  immaterial. 
Each  of  our  sister  states  is  sovereign,  so  far  as  the  determina- 
tion of  what  shall  constitute  a  proper  record  in  a  judicial 
proceeding  had  before  its  courts  is  concerned.  Section  1, 
article  4,  of  the  federal  constitution  requires  that  full  faith 
and  credit  shall  be  given  in  eeich  state  to  the  public  records 
and  judicial  proceedings  of  every  other  state.  By  force  of 
this  provision  the  xjourts  of  this  state  are  bound  to  accept 
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the  records  of  the  superior  courts  of  our  sister  states,  when 
properly  certified  to  us  in  accordance  with  the  act  of  con- 
gress, as  being  just  what  they  purport  to  be,  and  have  no 
power  to  reject  them,  when  offered  in  evidence,  because  they 
are  not  made  up  in  the  manner  prescribed  by  our  own  rules 
and  regulations,  and  contain  matters,  which  according  to 
our  ideas  of  legal  rules,  would  seem  to  have  no  proper  place 
therein.  It  may  be  that  some  parts  of  the  record  which  has 
been  subjected  to  criticism  are  not  evidential  against  the  de- 
fendant; but  this  we  are  not  called  upon  to  determine.  The 
record  of  conviction  is  admissible  under  our  Evidence  act 
for  the  purpose  of  affecting  the  defendant's  credit;  and,  be- 
ing indivisible,  the  only  way  to  raise  the  question  suggested 
is  to  request  thle  court  to  instruct  the  jury  to  disregard  those 
portions  thereof  which  are  claimed  to  be  incompetent  as  evi- 
dence against  the  defendant..  No  such  request  having  been 
made,  we  are  not  called  upon  now  even  to  consider  whether 
such  a  course  would  be  justified  under  legal  principles. 

The  state  produced  and  introduced  in  evidence,  over  the 
objection  of  the  defendant,  a  photograph  which  was  said  to 
have  been  taken  of  him  while  he  was  incarcerated  in  a  Penn- 
sylvania reformatory.  Upon  the  back  of  this  photograph 
were  certain  endorsements,  among  them  that  the  original 
thereof  was  in  confinement  under  a  chage  of  burglary,  and 
that  he  had  violated  his  parole.  We  are  unable  to  see  that 
the  photograph  had  any  probative  value,  and  consider  that, 
had  the  contrary  been  the  fact,  the  endorsements  written 
upon  it  destroyed  its  efficacy  as  an  instrument  of  evidence; 
for  these  statements  were  the  veriest  hearsay,  coming  from 
an  unknown  source,  and  not  made  under  the  sanctity  of  an 
oath.  We  conclude,  therefore,  that  this  photograph  should 
have  been  excluded  upon  the  objection  of  the  defendant. 

It  is  further  contended  that  the  defendant's  conviction 
should  be  set  aside,  because  the  trial  court  improperly  told 
the  jury  that  the  Court  of  Pardons,  if  it  saw  fit  to  do  so, 
could  set  the  defendant  free,  or  grant  him  a  pardon,  if  the 
jury  found  him  guilty  of  murder  in  the  first  degree  with 
a  recommendation.    The  instruction  now  complained  of  came 
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about  in  the  following  way :  The  court,  at  the  conclusion  of 
its  charge  to  the  jury,  pointed  out  that  the  legislature  in  the 
preceding  winter  had  passed  a  law  which  declared  that  ^^Every 
person  convicted  of  murder  in  the  first  degree,  his  aiders, 
abettors,  counsellors  and  procurers,  shall  suffer  death,  unless 
the  jury  at  the  time  of  rendering  the  verdict  in  such  case' 
shall  recommend  imprisonment  at  hard  labor  for  life,  in 
which  case  this  and  no  greater  punishment  shall  be  imposed" 
(Pamph.  L.  1916,  p.  576),  and  instructed  them  that  under 
this  statute  it  would  be  their  duty,  in  case  they  found  the 
defendant  guilty  of  murder  in  the  first  degree,  to  determine 
whether  or  not  they  would  make  the  recommendation.  The 
jury  having  then  retired  for  the  consideration  of  its  verdict, 
afterward  came  iiito  court  and  ^submitted  the  following  ques- 
tion :  "Can  a  man  be  pardoned  if  found  guilty  of  murder  in 
the  first  degree  with  recommendation?"  The  judicial  dec- 
laration which  is  now  complained  of  was  in  answer  to  this 
question.  No  objection  was  made,  or  exception  taken,  to  this 
deliverance,  and,  therefore,  no  assignment  of  error,  or  rea- 
son for  reversal  could,  properly,  be  based  upon  it.  But,  as 
the  matter  is  one  of  general  importance  in  view  of  the  legis- 
lation referred  to  by  the  trial  court,  it  seems  to  us  advisable 
that  we  should  express  our  opinion  concerning  it.  Prior  to 
the  enactment  of  this  statute  the  jury  in  a  homicide  case 
had  no  function  to  perform,  except  the  ascertainment  and 
declaration  of  the  guilt  or  innocence  of  the  defendant,  and, 
in  case  he  was  found  guilty,  to  declare  the  degree  of  his 
crime.  The  punishment  which  should  follow  the  conviction 
was  a  matter  with  which  the  jury  had  nothing  to  do.  By 
force  of  this  legislation,  however,  an  additional  burden  is 
put  upon  the  jury,  in  case  they  shall  adjudge  the  defendant 
to  be  guilty  of  murder  in  the  first  degree,  and  that  is  to  de- 
termine, within  the  limits'  fixed  by  the  statute,  what  his  pun- 
ishment shall  be.  Naturally  one  of  the  elements  to  be  con- 
sidered by  them  in  determining  that  punishment  is  whether, 
if  they  shall  by  their  verdict  impose  life  imprisonment,  it 
can  be  disregarded  and  set  at  naught  by  the  Court  of  Par- 
dons.    We  see  no  reason  why  they  should  not  be  informed 
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of  the  power  of  the  Court  of  Pardons  if  they  bo  desire,  and, 
as  a  necessary  consequence,  we  see  no  impropriety  in  the  trial 
court,  either  at  the  request  of  the  jury,  or  .without  such  re- 
quest, apprising  that  body  with  relation  to  the  power  of  super- 
vision possessed  by  the  pardoning  tribunal. 

For  the  reasons  already  indicated  the  judgment  under  re- 
view will  be  reversed. 

For  affirmance — None. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri-' 
SON,    SwAYZE,    Trench ARD,    Parker,    Bergen,    Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Gard- 
ner, JJ.    14. 


ELBERT  H.  TRAVlS,  RESPONDENT,  v,  GUSTAVA  UNKART, 
INDIVIDUALLY,  AND  AS  EXECUTRIX  OF  MARY  B. 
UNKART,  DECEASED,  APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1916, 

1.  A  contract,  made  by  a  sister,  because  of  a  threat  to  subject  her 
brother  to  imprisonment,  is  void  for  duress;  and  the  question 
whether  or  not,  in  view  of  conflicting  testimony,  there  was  such 
a  threat,  is  one  for  the  jury. 

2.  Duress,  to  be  available  as  a  defence  in  an  action  upon  contract, 
must  have  been  exercised  upon  him  or  her  who  sets  it  up  as  a 
defence  by  him  who  claims  the  benefit  of  the  contract,  or  by 
someone  acting  in  his  behalf  or  with  his  knowledge. 


On  appeal  .from  a  judgment  of  the  Supreme  Court. 

For  the  appellant,  Wendell  J.  Wright. 

For  the  respondent,  Henry  T.  Stetson, 

The  opinion  of  the  court  was  delivered  by 
GuMMERE,  Chief  Justice.     This  action  was  brought  to 
recover  the  amount  due  upon  a  promissory  note  for  $2,676, 
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executed  by  Mary  E.  Unkart  (now  deceased),  to  the  order  of 
the  plaintiff,  and  endorsed  by  the  defendant,  Gustava  Unkart, 
individually.  The  making  and  endorsement  of  the  note  were 
admitted,  the  defences  being  (1)  that  the  signatures  of  the 
maker  and  endorser  were  obtained  by  threats  and  duress :  and 
(2)  that  the  note  was  without  consideration. 

The  undisputed  testimony  in  the  case  showed  that  this  note 
was  given  for  the  purpose  of  discharging  two  other  notes  made 
to  the  order  of  the  plaintiff  by  L.  Fred  Unkart,  a  soi\  of  Mary, 
and  a  brother  of  Gustava ;  and  that  these  two  notes  were  sur- 
rendered by  the  plaintiff  to  the  defendant,  Gustava  Unkart, 
at  the  time  of  the  delivery  to  him  of  the  note  in  suit,  and 
have  never  been  returned  to  him.  The  defence  of  lack  of 
consideration  therefore  failed. 

In  support  of  the  defence  that  the  note  was  obtained  by 
duress  the  defendant,  Gustava  Unkart,  testified  to  the  follow- 
ing facts:  Having  received  notice  that  the  plaintiff  had 
brought  suit  against  her  brother  upon  the  two  notes  executed 
to  him  by  the  latter,  and  her  brother  being  then  away  from 
home,  she  called  at  the  plaintiff's  oflBce  to  inquire  about  the 
matter.  During  the  course  of  their  conversation  the  plaintiff 
told  her  that  she  and  her  mother  had  better  advance  the 
money  to  take  up  the  notes  then  in  suit,  or  give  a  note  for  that 
purpose;  that  her  brother  had  signed  bonds  in  the  custom 
house  (he  was  a  custom-house  broker),  giving  as  security  a 
certain  piece  of  property  in  Tenafly,  and  that  if  the  brother 
was  not  the  owner  of  this  properly — as  the  sister  asserted — 
he  had  committed  a  state's  prison  offence ;  and  intimated  that 
if  the  mother  and  daughter  did  not  take  up  the  son's  notes 
he  would  send  the  brother  to  state's  prison.  She  further  tes- 
tified that  she  endorsed  the  note  involved  in  the  present  litiga- 
tion in  order  to  protect  her  brother  from  the  criminal  prose- 
cution. The  plaintiff,  in  rebuttal,  took  the  witness-stand  and 
denied  ever  having  had  any  conversation  with  this  defendant, 
suggesting  that  her  brother  had  committed  a  state's  prison 
offence,  or  that  if  the  brother's  notes  were  not  taken  up  he 
would  send  him  there.  On  this  state  of  the  proofs  the  trial 
court  considered  that  even  if  the  testimony  on  the  part  of  the 
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defence  was  given  full  and  complete  credence,  a  case  of  duress 
had  not  been  made  out  against  the  plaintiflE;  and  for  this 
reason  directed  a  verdict  for  the  full  amount  of  his  claim, 
with  interest,  against  the  defendant,  Gustava  Unkart,  both 
individually-  and  as  executrix  of  her  mother.  The  question 
presented  by  this  appeal  is  whether  this  judicial  action  can 
be  legally  justified. 

It  is  to  be  observed  that  neither -in  the  testimony  which  has 
been  excerpted,  nor  in  any  other  part  of  the  proofs,  does  it 
appear  as  a  fact  that  L.  Fred  Unkart  had  ever  defrauded  the 
custom-house  oflBcials  in  the  way  suggested  in  the  conversa- 
tion between  the  parties  as  related  by  Gustava  Unkart,  or  that 
he  had  committed  any  offence  which  would  have  subjected 
him  to  a  criminal  prosecution;  and  that  no  presumption 
exists  in  favor  of  his  criminality.  This  being  so,  the  case,  in 
its  legal  aspect,  is  almost  identical  with  that  of  Ball  v.  Ball, 
79  N.  J,  Eq,  170,  so  far  as  the  defendant  is  concerned  indi- 
vidually. In  that  case  a  conveyance  was  made  by  parents  to 
a  creditor  of  their  son,  under  pressure  of  a  threat  to  have  the 
son  criminally  prosecuted.  The  conveyance  was  made  in  the 
honest  belief  by  the  parents  that  the  son  had  subjected  him- 
self to  such  a  prosecution,  although  the  contrary  was  the  fact. 
It  was  held  by  this  court  that  the  conveyance  so  obtained  was 
void  for  duress  exercised  upon  the  grantors  by  the.  grantee. 

Ordinarily,  contracts  which  have  been  set  aside  upon  the 
ground  of  duress  are  made  by  a  parent  or  child  on  a  threat  of 
imprisonment  against  the  other,  or  by  a  husband  or  wife  on 
a  like  threat.  There  seems  no  reason,  however,  why  the  doc- 
trine should  not  be  equally  applicable  in  the  case  of  brother 
^and  sister,  and,  indeed,  it  has  been  so  held  when  the  qiiestion 
has  been  presented  for  determination.  Schultz  v.  CatUn,  78 
Wis.  611;  Danns  v.  Lmter,  64  Mo,  43. 

We  conclude,  therefore,  that  if  the  testimony  given  by 
Gustava  Unkart  on  the  witness-stand  be  true,  her  contract  of 
endorsement  was  void  by  reason  of  illegal  duress  exerted  upon 
her  by  the  plaintiff.  Whether  or  not  her  story  was  truth- 
ful was,  of  course,  a  question  to  be  deterihined  by  the  jury. 
The  judgment  against  her,  individually,  having  been  improp- 
erly directed  must  be  reversed. 
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The  judgment  against  the  estate  of  the  deceased  mother 
stands  on  a  different  footing.  Duress,  to  be  available  as  a  de- 
fence in  an  action  upon  contract,  must  have  been  exercised 
upon  him  or  her  who  sets  it  up  as  a  defence  by  him  who 
claims  the  benefit  of  the  contract,  or  by  someone  acting  in  his 
behalf  or  with  his  knowledge.  MvXlin  v.  Leamy,  80  N.  /.  L. 
484.  There  was  no  attempt  on  the  part  of  the  defence  to 
prove  that  the  plaintiff  had  any  knowledge  that  what  he  had 
stated  (as  testified  to  by  Gustava)  with  relation  to  the  crimi- 
nality of  her  brother  would  be  communicated  to  the  mother ; 
nor  was  there  any  direct  proof  that  it  had  been  communicated 
to  her;  or  that  he  had  knowledge  that  the  mother's  act  in 
signing  the  note  was  induced  to  any  extent  by  his  remarks  to 
the  daughter.  More  than  that,  the  case  fails  to  show,  by  any 
competent  evidence,  that  the  mother  was  in  fact  induced  to 
sign  the  note  in  suit  by  reason  of  any  fear  on  her  part  that 
her  son  would  be  prosecuted  for  a  violation  of  the  criminal 
law  in  falsely  and  fraudulently  representing  himself  to  the 
custom-house  officials  as  being  the  owner  of  the  Tenafly  prop- 
erty. So  far,  therefore,  as  the  judgment  against  her  execu- 
trix is  concerned,  we  see  no  ground  for  interfering  with  it. 

As  to  the  judgment  against  appellant,  individually — 
For  affimumce — Bergen,  Black,  White,  Taylor,  JJ.    4. 

For  reversal — The  .Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  \  Trenohard,  Parker,  Minturn,  Kaltsoh, 
Heppenheimer,  Williams,  Gardner,  J  J.    11. 

As  to  the  judgment  against  appellant  as  executrix — 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenohard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, Gardner,  JJ.    15. 

For  reversal — None. 
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MARIE  S.  VLADAR,  RESPONDENT,  v.  LILLIAN  KLOPMAN, 
AP^PELLANT. 

Submitted  March  27,  1916— Decided  November  20,  19ia. 

1.  The  fundamental  grounds  upon  which  an  actios  for  malicious 
prosecution  rests  are  that  it  was  instituted  against  the  plaintifiE 
without  reasonable  or  probable  cause;  and  that  the  defendant 
was  actuated  by  a  malicious  motive  in  making  the  charge.  Un- 
less the  evidence  in  the  case  establishes  the  existence  of  both  of 
these  grotinds,  the  plaintifTs  suit  must  fail. 

2.  Where,  in  a  suit  for  damages  for  malicious  prosecution,  the 
question  whether  or  not-  the  defendant  had  probable  cause  for 
instituting  the  prosecution  against  the  plaintiff  de^nds,  in  part 
at  least,  upon  facts  the  existence  of  which  are  in  dispute,  it  is 
the  function  of  the  jury  to  settle  those  facts,  and,  upon  doing  so, 
to  determine  on  the  whole  case  whether  or  not  probable  cause 
has  been  shown,  such  determination  being  based  upon  proper  in- 
structions from  the  trial  court  But  where  the  facts  are  not  con- 
troverted, the  question  of  probable  cause  Is  one  of  law,  to  be 
determined  by  the  court,  and  ^  its  submission  to  the  jury  is 
improper. 


On  appeal  from  the  Hudson  Circuit  Court. 
For  the  appellant,  Weller  &  Lichienstein. 
For  the  respondent,  J,  Emil  Walscheid, 

The  opinion  of  the  court  was  delivered  by 

Gdmmere,  Chief  Justice.  The  defendant,  on  July  lOth^ 
1914,  made  a  complaint  before  a  justice  of  the  peace,  charging 
the  plaintiff  with  stealing  a  gold  and  coral  necklace,  a  gold 
and  coral  bracelet  and  a  silver  mesh  bag.  A  hearing  on  the 
charge  was  had  before  the  magistrate,  and  resulted  in  the 
plaintiffs  discharge  from  custody.  The  plaintiff  thereupon 
instituted  an  action  for  malicious  prosecution  against  the  de- 
fendant, adding  thereto  a  count  for  slander.  The  trial  of  the 
action  resulted  in  a  verdict  in  the  plaintifl^s  favor.  Prom  the 
judgment  entered  on  that  verdict  the  defendant  now  appeals. 
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^  So  far  as  the  plaintiff's  claim  for  damages  is  based  upon 

tihe  charge  of  slander,  it  may  be  disposed  of  by  saying  that 
no  attempt  was  made  at  the  trial  to  prove  the  speaking  by 

[  the  defendant  of  the  slanderous  words  set  out  in  the  com- 

!.  plaint,  or  of  any  other  words  of  similar  purport.    This  being 

?  60,  the  judgment,  if  valid,  must  rest  solely  upon  the  charge 

;,  of  malicious  prosecution. 

The  fundamental  grounds  upon  which  an  action  for 
malicious  prosecution  rests  are  that  it  was  instituted  against 

r  the  plaintiff  without  reasonable  or  probable  cause;  and  that 

the  defendant  was  actuated  by  a  malicious  motive  in  making 
the  charge.  Unless  the  evidence  in  the  case  establishes  the 
existence  of*  both  of  these  grounds,  the  plaintiff's  suit  must' 

:  fail. 

The  principal  ground  of  appeal  in  the  present  case  is  that 
the  uncontroverted  proofs  demonstrate  that  the  defendant  had 

^  reasonable  and  probable  cause  for  charging  the  alleged  larceny 

^        against  the  defendant,  and  that,  therefore,  the  trial  court 

should  have  directed  a  verdict  in  the  defendant's  favor  when, 

ht  the  close  of  the  testimony,  a  motion  for  such  direction 

was  made.  , 

There  was  proof  submitted  by  the  plaintiff  which  showed 
that  the  charge  of  larceny  made  against  her  was  false.  When 
she  restsed  her  case,  therefore,  this  proof  was  sufficient  to 
justify  an  inference  of  want  of  probable  cause,  and  of  malice. 
Navarirw  v.  Dudrap,  66  N.  J.  L,  620;  Weisner  v.  Hanson, 
81  Id.  601. 

To  rebut  the  inference  thus  raised  the  defendant  proved 
the  following  facts :  On  the  morning  of  the  Ist  of  July  some 
chemicals  which  her  son  Willie,  a  boy  about  twelve  years  old, 
was  compounding  for  the  purpose  of  use  in  celebrating  the 
Fourth  of  July,  exploded  with  such  force  as  to  break  the 
windows  in,  and  dislodge  the  plaster  from  several  of  the 
rooms  in  the  house.  In  order  to  have  the  debris  cleared 
away  as  rapidly  as  possible,  she  directed  her  servant,  Emma 
Gross,  to  try  and  get  some  woman  to  come  there  the  next 
day  and  do  this  work.  Emma  thereupon  went  to  the  house 
of    the    plaintiff,    with    whom    she    had    become    acquainted 
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because  of  the  fact  that  her  (Emma's)  sister  Lena  was  board- 
ing there,  and  secured  her  services.  The  plaintiff  was  engaged 
in  the  work  of  cleaning  the  house  for  two  days,/ and  on  the 
second  day,  about  noon,  a  cousin  of  the  defendant,  a  Mrs. 
Gerson,  happened  to  go  upstairs  to  the  defendant's  bedroom, 
and  there  observed  the  plaintiff  standing  in  front  of  a  bureau 
drawer  which  was  open.  She  seemed  greatly  excited  at  Mrs. 
Gerson's  appearance,  and  said  to  her,  "Go  omt,  lady,  you 
must  not  come  in  here,  you  can't  do  any  work  here.'"'  Mrs. 
Gerson  thereupon  went  downstairs  and  told  the  defendant 
what  she  had  observed  and  advised  her  to  lock  up  her  belong- 
ings. The  defendant  had  left  in  this  room  during  the  morning 
the  three  articles  which  she  charged  the  plaintiff  with  having 
stolen.  About  two  o'clock  in  the  afternoon  she  went  to  the 
room  for  the  purpose  of  getting  the  front  door  key  out  of 
the  silver  mesh  bag,  and  found  the  bag  missing.  She  then 
looked  for  the  bracelet  and  jbhe  necklace,  and  they,  too,  had 
disappeared.  The  only  persons  who  had  been  in  the  house 
during  the  day  were  the  defendant,  her  cousin,  Mrs.  Gerson, 
the  plaintiff,  and  the  servant,  Emma  Gross.  The  latter  had 
been  in  the  defendant's  employ  for  a  year  and  a  half,  and 
never  had  done  anything  to  cause  her  honesty  to  be  ques- 
tioned. The  defendant  suspected  the  plaintiff  of  having 
taken  these  articles,  but,  as  she  had  no  satisfactory  proof 
against  her,  merely  told  her  that  she  would  not  require  her 
services  any  longer.  About  a  week  after  the  articles  had 
been  discovered  to  be  missing,  Emma  Gross  brought  her 
sister  Lena  to  the  defendant's  house,  and  Lena  then  informed 
her  that  Mrs.  Vladar,  the  plaintiff,  a  few  days  before,  had 
told  her  that  a  lady  had  given  her  a  bracelet  and  a  necklace; 
that  the  bracelet  had  red  stones  in  it,  and  the  necklace  had 
a  red  stone  in  it,  and  that  some  day  she  would  show  these 
articles  to  her.  The  missing  bracelet  was  composed  of  gold 
and  coral;  the  necklace  had  a  coral  pendant.  The  day  after 
this  information  was  received  Mrs.  Klopman,  the  defendant, 
went  to  the  justice  of  the  peace  and  made  the  complaint 
which  is  the  basis  of  the  present  action. 
Vol.  lxxxix.  37 
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honesty  apparently  was  not  'open  to  suspicion,  coupled  with 
the  fact  that  the  plaintiff  was  an  entire  stranger  to  her,  and 
had  admitted  to  Lena  Gross  that  she  had  in  her  possession 
articles  of  jewelry  similar  in  description  to  those  which  had 
disappeared  from  her  house,  would,  we  think,  have  led  any 
reasonable  person  to  the  .belief  that  the  latter  was  responsible 
for  the  disappearance  of  the  stolen  article.  This  being  so, 
it  was  the  duty  of  the  trial  court  to  have  directed  a  verdict 
in  favor  of  the  defendant. 

It  has  been  suggested  that  the  rule  first  adverted  to  in  this 
opinion,  namely,  that  proof  of  the  falsity  of  the  charge  justi- 
fies an  inference  of  malice  and  of  absence  of  probable  cause  for 
making  the  complaint,  and  that  which  permits  a  court,  as 
a  matter  of  law,  to  determine  upon  the  undisputed  facts  in 
a  case,  that  probable  cause  exists,  are  out  of  harmony  with 
each  other,  and  that, ,  therefore,  one  or  the  other  must  be 
unsound.  We  think  not.  The  first  rule  merely  creates  a 
presumption  which  the  defendant  must  overthrow  in  order 
to  defeat  the  plaintiff's  action.  The  second  rule  permits  the 
absolute  destruction  of  the  presumption  by  uncontroverted 
proof  of  facts  which  demonstrate  that  the  defendant  had 
probable  cause  for  making  the  charge  laid  against  the  plaint- 
iff. It  is  true  that,  ordinarily,  where  a  fact  is  proved  which 
raises  a  presumption  of  liability  on  the  part  of  the  defendant, 
and  other  facts  are  put  in  evidence  which  tend  to  overthrow 
that  presumption,  a  question  is  presented  for  the  determina- 
tion of  the  jury  rather  than  of  the  court.  But  actions  for 
malicious  prosecution  have  always  been  differentiated  by  the 
courts,  so  far  as  this  special  feature  of  litigation  is  con- 
cerned. The  rule  which  makes  the  existence  or  non-existence 
of  probable  cause,  when  the  facts  are  not  in  dispute,  a  matter 
to  be  determined  by  the  court,  is  probably  the  outgrowth  of  a 
public  policy,  the  purpose  of  which  was  to  encourage  criminal 
prosecutions  at  the  instance  of  private  citizens,  by  making 
them  certain  that  they  might  safely  intervene  to  put  in 
motion  the  machinery  of  the  criminal  law  against  apparent 
violators  of  its  provisions,  without  being  liable  to  be  mulcted 
in  damages,  in  case  tlie  prosecution  should  fail  through  lack 
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of  sufficient  evidence  or,  perhaps,  through  the  vagaries  of 
the  trial  juries  of  earlier  days.  But,  whatever  may  be  its 
foundation,  and  whether  it  be  logical  or  not^  it  has  been  too 
long  in  existence,  and  too  universally  followed,  to  be  now 
subject  to  question. 

For  the  reasons  we  have  given,  we  conclude  that  the  judg- 
ment under  review  must  be  revereed. 

For  affirmance — None. 

For  reversal — The  Chancellor^  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Pakker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams, 
Taylor,  Gardnlr,  JJ.    15. 


HATTIE  BLUMENFELD  ET  AL.,  APPELLANTS,  v:  HUDSON 
AND  MANHATTAN  RAILROAD  COMPANY,  RESPONDENT. 

Argued  June  21,  1916— Decided  November  20,  19ia 

In  an  action  for  damages  against  a  railroad  company  for  injuries  sus- 
tained by  the  plaintiff  because  of  the  agent  of  the  defendant 
closing  the  entrance  doors  of  its  train  before  the  plaintiff  was 
fully  within  the  train,  a  charge  by  the  trial  court  to  the  jury 
that  '*the  duty  of  the  defendant  company  through  its  agents  and 
servants  was  and  is  to  use  reasonable  care  for  the  safety  of  its 
passengers  upon  its  station  platform  and  as  they  enter  and  leave 
their  cars"  is  not,  per  «e,  erroneous ;  an  objection  to  such  charge 
does  not  raise  the  question  whether  or  not  the  plaintiff  was  en- 
titled to  have  the  jury  instructed  that  under  the  circumstances 
reasonable  care  was  a  high  degree  of  c^re. 


On  appeal  from  the  Hudson  Circuit  Court. 
For  the  appellants,  Warren  Dixon, 
For  the  respondent,  Collins  &  Corbin. 
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The  opinion  of  the  court  was  delivered  by 

Garrison,  J.  In  an  action  for  damages  for  personal  in- 
juries the  defendant  had  the  verdict  and  judgment. 

The  negligence  charged  was  as  follows:  "Said  plaintiff, 
Hattie  Blumenfeld,  proceeded  to  enter  the  door  of  said  sec- 
ond train  for  the  purpose  of  such  transportation  in  the  usual 
manner  provided  by  said  defendant,  and  while  in  the  act  of 
entering  the  same,  and  while  partially  through  the  said  door- 
way, and  partially  upon  said  car,  the  guard  and  agent  of  said 
defendant  suddenly  closed,  or  caused  to  be  closed,  the  said 
door,  and  in  closing  same  struck  the  said  door  against  the 
body  of  the  said  plaintiff,  Hattie  Blumenfeld,  and  caught  and 
squeezed  her  in  said  doorway,  and  caused  the  said  door  to 
strike  plaintiff,  Hattie  Blumenfeld,  on  the  abdomen  and  side.'^ 

The  plaintiffs  appealed  and  the  sole  ground  for  reversal 
argued  by  their  counsel  is  thus  stated  in  his  brief:  ^TThe 
court  erred  in  charging  the  jury  that  'the  duty  of  the  de- 
fendant company  through  its  agents  and  servants,  was  and  is 
to  use  reasonable  care  for  the  safety  of  its  passengers  upon 
its  station  platforms  and  as  they  enter  and  leave  their  cars.' " 

There  was  no  error  in  the  legal  proposition  thus  charged. 
Reasonable  care  is  the  proper  description  and  designation  of 
the  duty  that  is  imposed  by  law  under  certain  conditions ;  it 
covers  the  entire  range  of  such  duty.  Whether  under  the 
circumstances  of  a  given  case  the  degree  of  care  that  is  rea- 
sonable be  high  or  low  it  is  imposed  by  law  solely  upon  the 
ground  that  it  is  reasonable,  e,  g.,  in  the  storing  of  dynamite 
near  human  habitations  the  care  that  is  reasonable  is  of  the 
very  highest  degree,  while  in  the  dumping  of  sand  on  a  va- 
cant lot  the  care  that  is  reasonable  is  by  comparison  of  the 
very  lawest  degree,  and  yet  equally  and  in  either  case  the 
care  appropriate  to  the  danger  is  imposed  by  law  upon  the 
ground  that  it  is  reasonable.  OeTlatty  v.  Central  Railroad 
Co,,  86  N,  J.  L.  416. 

The  language,  therefore,  of  the  charge  was  a  correct  state- 
ment of  the  law.  It  does  not  follow  that  the  plaintiff  below 
may  not  have  been  entitled  by  a  proper  request  to  have  the 
jury  instructed  that  in  the  case  before  it  reasonable  care  was 
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a  high  degree  of  care.  It  may  be  that  the  denial  of  such  a 
request  would  have  been  error. 

That  question,  however,  is  not  before  us;  there  was  no 
such  denial  and  there  was  ilo  such  request.  The  objection 
was  to  what  the  court  had  charged,  but  this  was  not  erro- 
neous. In  noting  this  objection  counsel  said:  "I  desire  to 
note  an  objection  to  so  much  of  your  honor's  charge  as  stated 
the  duty  of  the  defendant  toward  the  plaintiff,  in  that  your 
honor  charged  that  the  duty  was  to  use  reasonable  care, 
whereas  my  contention  is  that  if  that  be  the  duty,  such  duty 
is  a  high  degree  of  care."  This  merely  states  the  ground  of 
objection  to  the  charge,  which  has  been  considered  and  deter- 
mined to  be  without  merit. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, Trenchard,  Parker,  Bergen,  Minturn,  Kalisch, 
Black,  White,  Heppenheimer,  Williams,  Gardner,  JJ. 
13. 

For  reversal — None. 


THE3  PENNSYLVANIA  RAILROAD  COMPANY,  APPELLANT. 
V.  L.  EDWARD  HERRMANN,  RESPONDENT. 

Submitted  July  10,  1916--Decided  November  20,  1916. 

The  provision  of  the  General  Railroad  law  requiring  that  the  secre- 
tary to  the  governor  be  carried  free  of  charge  is  unconstitutional 
as  to  railroads  operating  under  special  charters  previously 
granted  and  containing  no  such  provision. 


On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J.  L.  526. 
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For  the  appellant,  Vredenburgh,  Wall  4&  Carey. 

For  the  respondent,  L.  Edward  Herrmann,  pro  se,  and 
Herbert  Boggs,  assistant  attorney-general. 

The  opinion  of  the  court  was  delivered  by 

Gabrison^  J.  The  facts  are  stated  in  the  opinion  delivered 
in  the  court  below  and  need  not  be  repeated  in  detail.  It 
suffices  to  say  that  the  respondent  was  secretary  to  the  gov- 
ernor, an  office  created  by  statute;  that  such  office  was  not 
within  the  provision  for  free  transportation  of  the  charter  of 
any  of  the  appellant's  constituent  companies,  but  was  within 
the  provision  of  ^n  amendment  to  the  General  Railroad  law 
passed  in  1907;  and  that  the  respondent  held  a  certificate 
issued  to  him  by  the  secretary  of  state  m  conformity  to  the 
amendment  of  1914,  which  he  tendered  to  the  ticket  collector 
of  the  appellant  as  entitling  him  to  ride  free  of  charge,  which 
claim  was  denied  by  the  conductor-collector  and  a  fare  de- 
manded, which  the  respondent  refused  to  pay,  after  which  he 
was  carried  to  his  destination. 

The  main  question  is  whether  or  not  the  certificate  thus 
tendered  lawfully  entitled  the  respondent  to  ride  without  pay- 
ment of  a  fare,  and  this  in  turn  depends  upon  the  constitu- 
tionality of  the  statute  by  the  terms  of  which  the  appellant 
was  required  to  caiTy  the  secretary  of  the  governor  free  of 
charge. 

In  its  legal  aspects  the  case  thus  presented  is  identical  with 
that  of  Hoagland  passed  upon  by  the  Supreme  Court  in 
Delaware,  Lackawanna  and  Western  Railroad  Co.  v.  Ptiblic 
Utilities  Board,  85  N,  J.  L.  28.  Hoagland  was  a  member  of 
the  New  Jersey  state  water-supply  commission,  the  members 
of  which  were  by  a  similar  amendment  to  the  General  Railroad 
law  required  to  be  carried  free  of  charge.  The  question  was 
the  constitutionalify  of  this  requirement.  The  Supreme  Court 
held  that  inasmuch  as  the  office  in  question  was  not  within 
the  charter  contract  of  the  railroad  company  the  requirement 
of  a  later  statute  for  the  free  carriage  of  the  official  in  ques- 
tion was  a  taking  of  the  property  of  the  stockholders  of  the 
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railroad  company  without  compensation  or  due  process  of  law, 
which  was  not  justified  as  a  valid  exercise  either  of  the  police 
power  or  of  the  reserved  rights  of  the  legislature. 

In  this  conclusion  we  concur  and  think  that  in  the  present 
case  upon  the  same  grounds  the  similar  statutory  -require- 
ment as  to  the  free  carriage  of  the  secretary  to  the  governor 
is  likewise  unconstitutional. 

The  court  below  reached  a  different  conclusion,  because  it 
thought  that  the  case  of  the  secretary  to  the  governor  was  dis- 
tinguishable from  that  of  a  member  of  the  state  water-supply 
commission,  in  that  "the  good- will  of  such  an  official  (secre- 
tary to  the  governor)  might  well  be  deemed  advantageous  to 
the  railroads  and  his  ill-will  something  to  be  deprecated,"  and 
this  was  deemed  to  bring  the  secretary  to  the  governor  within 
an  exercise  of  the  police  power  which  the  Supreme  Court  in 
the  case  cited  had  held  could  not  be  invoked  to  justify  similar 
legislation  as  to  a  member  of  the  state  water-supply  commis- 
sion. If  such  characteristics  of  the  office  of  secretary  to  the 
governor  do  not  serve  to  distinguish  that  office  from  that  of  a 
member  of  the  water-supply  commission  for  the  imposition 
of  the  police  power,  and  if  they  afford  no  basis  whatsoever 
for  the  exercise  of  that  power,  it  is  unnecessary  to  consider 
whether  there  might  be  other  characteristics,  not  possessed 
by  the  respondent,  that  would  justify  such  legislation  or  to 
decide  whether  under  any  circumstances  such  an  exercise  of 
the  police  power  could  be  supported.  In  either  event  it  would 
not  concern  the  respondent  how  the  questions  thus  mooted 
were  decided,  while,  on  the  contrary,  their  decision  in  the 
present  case  would  foreclose  either  the  railroads  or  the  large 
class  of  state  officials  affected  by  such  decision,  who  have  not 
had  their  day  in  court. 

The  first  question  therefore  that  we  are  called  upon  to  de- 
termine in  deciding  the  case  before  us  is  whether  the  charac- 
teristics of  the  office  of  the  secretary  to  the  governor  bring 
such  office  within  any  valid  exercise  of  the  police  power  in 
respect  to  free  transportation. 

We  think  that  this  question  must  be  answered  in  the  nega- 
tive, for  the  reason  that  the  good-will  or  the  ill-will  of  a  per- 
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son  is  a  matter  that  appertains  to  him  purely  as  an  individual 
and  cannot  in  any  sense  be  regarded  as  a  characteristic  of  his 
office.  It  goes,  therefore,  without  sajring  that  a  valid  exer- 
cise of  the  police  power  could  not  be  rested  upon  so  unsub- 
stantial a  basis  as  the  personal  good-will  or  ill-will  of  the  in- 
cumbent of  a  particular  public  office,  the  conduct  of  which 
must  be  presumed  to  be  dictated  by  its  incumbent^s  sense  of 
public  duty,  and  not  by  the  d^ree  of  success  with  which  his 
good-wiU  has  been  secured  or  his  ill-will  averted. 

This  determination  disposes  of  the  present  case  without 
reference  to  the  more  fundamental  question  upon  which  the 
court  below  based  its  judgment. 

It  may  be  well,  however,  to  point  out  that  the  language  of 
the  case  cited  upon  which  the  court  below  based  its  judgment, 
occurred  not  in  the  decision  of  that  case,  but  in  a  discussion 
of  the  early  history  of  the  legislation  under  review  for  the 
purpose  of  showing  that  the  legal  theory  advanced  to  sup- 
port it  had  no  application  to  the  case  then  svb  jitdice.  Views 
stated  in  this  connection  were  necessarily  dicta  as  to  the 
soundness  of  which,  for  the  reasons  already  stated,  we  ex- 
press no  opinion.  i 

Upon  the  question  whether  in  the  present  case  there  was 
an  implied  promise  on  the  part  of  the  respondent  to  pay  a 
fare,  if  the  certificate  he  tendered  had  not  the  validity  that 
he  supposed  it  had,  we  think  that  then  such  a  promise  was 
implied.  The  alternative  view,  viz.,  that  the  respondent  de- 
signed to  secure  the  service  he  demanded  without  making  any 
payment  therefor,  if  it  turned  out  that  he  was  wrong  in  sup- 
posing that  the  certificate  he  tendered  entitled  him  to  free 
carriage,  is  entirely  untenable.  Every  legitimate  presumption 
requires  such  an  implied  promise  and  no  legal  difficulty  stands 
in  its  way.  The  action  was  therefore  properly  brought  against 
the  respondent. 

Our  conclusion  on  the  main  question  is  that  the  amendment 
to  the  General  Railroad  law  requiring  the  secretary  to  the 
governor  to  be  carried  free  of  charge  is  unconstitutional,  and 
that  the  judgment  of  the  Supreme  Court  be  reversed,  to  the 
end  that  the  judgment  of  the  First  District  Court  of  Jersey 
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murder  of  Frank  Miserentino,  commonly  known  as  Frank 
Baker,  who,  on  the  night  of  April  2l8t,  1914,  was  shot  and 
killed  in  a  dance  hall  in  the  city  of  Newark. 

The  aflBrmative  defence  of  the  accused  was  an  alibi.  At 
the  trial,  witnesses  for  the  state  testified  that  a  few  moments 
before  his  death,  Baker,  in  answer  to  the  question,  *^ho  shot 
you?"  said,  "Jimmy  Bennett,'*  which  was  admitted  in  evi- 
dence as  a  dying  declaration. 

The  argument  of  counsel  in  support  of  the  contention  that 
it  was  error  to  admit  this  declaration  is  partly  addressed  to 
the  admissibility  of  the  testimony  and  partly  to  its  credibility 
or  force.  With  respect  to  the  admissibility  of  proof  as  to  a 
dying  declaration,  the  rule  stated  by  this  court  in  the  case 
of  State  V.  Monich,  114:  N.  J,  L.  522,  is  as  follows:  '"Where 
a  dying  declaration  is  offered  in  evidence,  the  preliminary 
question  of  fact  whether  the  declarant  was  under  a  sense  of 
impending  death  is  for  the  determination  of  the  trial  court, 
and  its  finding,  if  supported  by  any  legal  evidence,  is  not 
reviewable  by  ordinary  writ  of  error." 

State  V,  Monich  was  here  on  a  strict  writ  of  error,  the  pres- 
ent case  is  under  the  one  hundred  and  thirty-sixth  section  of 
the  Criminal  Procedure  act  as  well.  Whether  the  scope  of . 
review  is  thereby  broadened  need  not  be  decided  since  the 
judicial  action  in  the  present  case  was  correct  under  either 
method  of  review. 

It  is  true  that  the  statement  of  Baker,  "I  am  going  to  die," 
standing  alone  was  not  conclusive  proof  that  he  was  under 
a  sense  of  impending  death ;  it  might  mean  that  or  it  might 
be  the  statement  of  a  mere  truism.  The  statement,  however, 
did  not  stand  alone,  its  concomitant  circumstances  showed, 
or  so  a  court  might  find,  in  what  sense  the  words  were  used. 
These  circumstances  were  the  persistent  refusal  of  Baker,  as 
long  as  he  had  hopes  of  living,  to  say  who  shot  him;  the 
sending  at  midnight  for  the  oflBcer  at  Baker's  request;  the 
reception  of  the  last  rites  of  the  church;  the  fact  that  he 
was  vomiting  blood,  and  that  in  the  opinion  of  those  about 
him  he  was  dying;  and  the  fact  that  a  few  moments  after 
making  the  declaration  he  was  dead. 
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Not  only  was  there  legal  testimony  to  support  the  finding 
that  rendered  the  declaration  of  the  deceased  admissible,  but 
such  finding  was  amply  justified  by  the  weight  of  the  testi- 
mony if  this  latter  question  be  deemed  to  be  before  us. 
Having  admitted  the  testimony  as  to  what  Baker  said;  the 
court  properly  left  it  to  the  jury  to  determine  its  truth  and 
the  weight  to  be  accorded  to  it.  This  included  not  only  the 
accuracy  and  truthfulness  of  the  testimony  as  to  what  Baker 
said,  but  also  Baker's  bodily  and  mental  condition  at  the 
time.  This  covers  a  number  of  assignments  and  specifications 
that  were  separately  argued. 

Cotinsel  does  not  argue  that  the  court  left  to  the  jury  the 
question  upon  which  the  admissibility  of  the  dying  declara- 
tion depended,  and  for  such  an  argument  there  would  be  no 
foundation  in  fact,  hence  the  second  point  decided  by  State 
V.  Monich  is  not  involved.  There  was  no  error  in  the  man- 
ner in  which  the  offer  of  the  dying  declaration  was  dealt  with 
by  the  trial  court. 

Anna  Mae  Gilling,  a  witness  called  by  the  state,  having 
testified  that  she  was  in  the  dance  hall  at  the  time  of  the 
shooting,  was  asked  to  tell  what  happened.  After  answiering 
this  question  in  detail,  she  volunteered  the  statement,  ^'but 
I  did  not  see  Jim  Bennett  in  the  hall  at  the  time  of  the 
shooting.'^  To  enable  the  jury  to  determine  what  weight,  if 
any,  they  should  give  to  this  irresponsive  testimony,  the  clerk 
of  the  grand  jury  was  sworn  and  testified  that  Anna  Mae 
Gilling  had  testified  before  the  grand  jury  that  when  she 
heard  the  ^ot  she  looked  in  that  direction  and  saw  Bennett 
standing  at  the  saloon  door,  three  or  four  feet  away. 

Counsel  for  plaintiff  in  error  argues  that  upon  grounds  of 
public  policy  it  was  error  to  admit  proof  of  testimony  given 
before  the  grand  jury,  citing  as  an  authority  in  this  state 
Imlay  v.  Rogers,  7  N.  J,  L,  347.  Upon  a  comprehensive  ex- 
amination of  this  question,  Professor  Wigmore  reaches  the 
conclusion  that,  "It  is  now  universally  conceded  that  a  wit- 
ness may  be  impeached  in  any  subsequent  trial,  civil  or  crim- 
inal, by  self -contradictory  testimony  given  by  him  before  the 
grand  jury."    Wigm.  Ev.  2363. 
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In  this  conclusion  of  Professor  Wigmore  we  concur,  even 
as  to  the  prophetic  note  in  which  he  says,  "The  early  doubt  in 
New  Jersey  would  to-day  be  repudiated.    Imlay  v.  Eogers.'' 

Imlay  v.  Rogers  was  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted  in  a  trespass  case,  tried  in  1799,  before 
Mr.  Justice  Kirkpatrick,  who  refused  to  admit  a  member  of 
the  grand  jury  to  prove  that  a  witness  had  sworn  diflferently. 
On  the  question  whether  the  rule  should  be  made  absolute. 
Chief  Justice  Elinsey  and  Justice  Smith  voted  yes  and  Jus- 
tices Kirkpatrick  and  Boudinot  voted  no.  There  was  no 
opinion  (the  couri;  being  divided)  and  there  is  no  way  of 
knowing  whether  the  justices  who  voted  in  the  negative  did 
so  upon  the  proposition  as  to  the  grand  jury  or  upon  some 
other  ground  that  property  enters  into  the  question  of  grant- 
ing a  new  trial.  If  the  case  is  to  be  regarded  as  an  authority 
for  the  proposition  that  the  testimony  of  a  witness  before  the 
gTEind  jury  cannot  be  put  in  evidence  for  purposes  of  contra- 
diction and  impeachment,  it  is  against  sound  reasoning  and 
the  overwhelming  weight  of  authority  and  must  be  regarded 
as  definitely  overruled. 

The  other  ground  of  objection  is  that  it  was  error  "to  per- 
mit the  prosecutor  to  impeach  his  own  witness.^^  This  is  not 
an  accurate  statement  of  what  the  court  permitted  to  be  done, 
and  as  this  matter  was  dealt  with  in  the  charge  of  Judge 
Martin  with  admirable  clearness  and  precision,  his  language 
will  be  quoted  as  a  correct  statement  of  the  situation  and  of 
the  legal  rule  that  was  applied  to  it.  He  said,  "The  prose- 
cutor called  Mae  Gilling,  and  she  testified  that  she  did  not 
observe  the  defendant  in  the  dance  hall  at  the  moment  of  the 
shooting.  She  made  an  oral  statement  under  oath  before  the 
grand  jury  and  a  written  statement  that  she  saw  the  defend- 
ant at  that  time  in  the  dance  hall.  The  jury  in  this  class  of 
statements  is  permitted  to  consider  as  evidence  only  the  testi- 
mony given  here  before  it  under  oath.  The  statement  else- 
where was  not  subject  to  cross-examination  and  the  state  can- 
not impeach  its  own  witness.  The  statements  made  elsewhere 
were  permitted  to  go  in  evidence  merely  for  the  purpose  of 
tending  to  efface  and  neutralize  the  effect  of  the  failure  to 
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testify  of  the  witness  under  oath  here  that  defendant  was 
present  at  the  shooting^  The  statements  of  the  witness 
made  elsewhere  should  be  entirely  disregarded  as  in  any  way 
tending  to  prove  the  truth  of  the  fact  which  it  asserts,  which 
in  this  instance  is  that  the  defendant  was  present  at  the 
shooting.  The  jury  may,  however,  if  it  believes  the  state- 
ments made  elsewhere  are  worthy  of  that  effect,  conclude  that 
they  withdraw  from  the  case  the  evidence  of  that  witness 
which  it  tends  to  discredit  just  the  same  as  if  that  evidence 
had  never  been  introduced,  but  beyond  this  the  jury  cannot 
give  it  any  effect  whatsoever.  In  other  words,  the  jury  may 
permit  it  to  wipe  the  slate  clean  so  that  there  is  no  evidence 
'  of  that  witness  upon  that  subject  before  the  jury.*'  The 
action  of  the  trial  court  was  therefore  within  the  principle, 
although  not  within  the  precise  facts,  of  State  v.  D'Adame, 
84  N.  J.  L.  386. 

There  was  no  error  in  the  rulings  as  to  this  witness. 

The  same  is  true  as  to  the  witnesses,  Susan  Brown  Clark, 
Mary  Weber,  Anna  Gurlter  and  Dr.  Edward  Staehlin. 

We  have  examined  the  other  assignments  and  specifications 
without  finding  any  error  or  any  matter  justifying  special 
mention. 

Finding  no  trial  error  in  the  record  before  us,  the  jtadg- 
ment  of  the  Essex  Oyer  is  aflBrmed. 

For  affirmance — The  Chancellor,  Chiep  Justice,  Gar- 
rison, SwAYZB,  Trenchard,  Parkbr,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, Gardner,  JJ.    15. 

For  reversal — Ifone. 
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JACOB  BIRD,  BESPONDENT,  v.  J.  L.  PRESCOTT  COMPANY, 
A  CORPORATION,  AND  AMOS  L.  PRESCOTT  AND 
OTHERS,  SURVIVING  PARTNERS,  APPELLANTS. 

Submitted  March  27,  1916— Decided  November  20,  1916. 

1.  The  plaintiff  was  injured  while  in  the  employ  of  a  copartnership 
and  was  induced  to  forbear  bringing  suit  by  an  offer,  as  he  says, 
of  a  life  job.  At  his  demand  this  offer  was  put  in  writing. 
Nothing  was  said  as  to  the  wages  to  be  paid  or  any  other  term 
of  the  employment.  Held,  that  the  writing  was  not  sufficiently 
definite  to  make  an  enforceable  contract. 

2.  A  copartnership  by  which  plaintiff  was  employed  was  succeeded 

by  a  corporation  which  took  over  all  the  assets  and  assumed  cer- 
tain of  the  liabilities,  not  including  any  liability  to  the  plaintiff. 
The  plaintiff  continued  at  work,  his  pay  was  increased,  and  he 
was  paid  by  the  corporation.  In  1913  his  employment  by  the 
corporation  was  terminated;  whether  by  his  voluntary  act  or 
by  his  discharge  was  disputed ;  the  plaintiff  never  tendered  him- 
self ready  to  work  for  the  partnership  after  he  began  to  work 
for  the  corporation.  Held,  that  there  was  no  proof  of  breach 
of  contract  by  the  copartnership. 


On  appeal  from  the  Passaic  County  Circuit  Court. 
For  the  plaintiflE-respondent,  Ward  £  McOinnis. 
For  the  defendants-appellants,  Michael  Dunn. 

The  opinion  of  the  court  was  delivered  by 

SwAYZE,  J.  This  action  was  at  first  brought  against  the 
corporate  defendant  alone.  Subsequently  by  order  of  the 
court,  the  complaint  was  amended  by  joining  the  surviving 
partners.  Whether  the  surviving  partners  were  ever  in  fact 
brought  into  court  is  a  question  raised  in  the  case  and  pre- 
sented by  the  grounds  of  appeal.  We  pass  it,  since  our 
view  of  the  more  important  questions  make?  any  expres- 
sion of  opinion  on  this  subject  unnecessary. 

The  plaintiff  in  1905  was  injured  while  in  the  employ  of 
the  copartnership,  and  threatened  suit.     To  induce  him  to 
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forbear,  one  of  the  partners,  plaintiflE  testifies,  offered  to  give 
him  a  life  job.  The  plaintiff  was  not  satisfied  with  the  verbal 
assurance  and  demanded  "a  papcfr,  a  contract'^  as  he  says. 
A  written  paper  was  thereupon  given  him  by  which  the  co- 
partnership agreed  to  give  Bird  steady  and  permanent  work 
when  he  was  able  to  return  to  same.  Nothing  was  said  either 
in  the  conversation  or  the  written  document  as  to  the  wages 
to  be  paid  or  any  other  term  of  the  emplojmient.  In  this  re- 
spect the  case  is  subject  to  the  same  diflBculty  that  Chief 
Justice  Beasley  referred  to  in  Shaw  v.  Woodbury  Olass 
Works,  52  N.  J.  L,  7.  The  paper  as  well  as  the  conversation 
on  which  the  plaintiff  relies,  amount  to  no  more  than  a 
friendly  assurance  of  employment  and  are  not  sufficiently 
definite  to  make  an  enforceable  contract.  We  might  well  stop 
here  but  another  point  is  equally  conclusive  against  the  plaint- 
iff. The  copartnership  of  J.  L.  Prescott  &  Company  was 
succeeded  in  February,  1910,  by  the  corporation  of  J.  L. 
Prescott  Company,  which  took  over  all  the  assets  and  assumed 
certain  of  the  liabilities  mentioned  in  a  schedule,  which  did 
not  include  any  liability  to  the  plaintiff.  The  plaintiff  con- 
tinued his  work,  apparently  without  interruption  or  change 
except  that  his  pay  was  increased  and  he  was  paid  by  the 
corporation.  Whether  he  had  notice  of  the  change  does  not 
appear.  In  1911,  one  of  the  copartners  died.  In  1913  the 
employment  of  the  plaintiff  terminated;  whether  by  his  vol- 
untary act  or  by  his  discharge  was  a  disputed  question.  The 
trial  judge  did  not  put  this  question  to  the  jury  because  he 
said  there  was  no  evidence  that  the  plaintiff  left  any  work 
which  he  was  engaged  in  for  the  partnership,  and  the  work 
he  was  doing  for  the  corporation  must  be  considered  work 
which  he  was  doing  to  minimize  the  damages.  He  held  that 
there  was  no  proof  to  go  to  the  jury  as  to  the  liability  of  the 
corporation,  but  submitted  to  th^n  the  question  of  the  lia- 
bility of  the  partnership.  In  this  respect  he  fell  into  error. 
He  seems  to  have  thought  there  had  been  a  breach  of  the  con- 
tract by  the  copartnership  prior  to  the  time  when  the  rela- 
tions between  the  plaintiff  and  the  corporation  were  severed. 
There  is  no  proof  of  such  breach  by  the  partners.    The  breach 
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by  the  partners  is  averred  to  have  been  on  April  26th,  1913; 
this  averment  is  in  the  sanle  terms  as  the  averment  of  a 
breach  by  the  corporation  on  the  same  day.  It  is  therefore 
impossible  to  hold  that  the  work  done  for  the  corporation 
was  by  way  of  minimizing  damages,  since  there  had  thus  far 
been  no  damages  to  minimize.  The  partners  had  never  re- 
fused to  give  the  plaintiff  employment,  nor  is  there  any  proof 
that  they  refused  up  to  the  bringing  of  the  present  action. 
The  plaintiff  never  tendered  himself  ready  to  work  for  the 
partnership  after  he  began  to  work  for  the  corporation.  What 
in  fact  happened  was  that  he  continued  to  work  for  the  cor- 
poration as  he  had  for  the  partnership,  probably  without  any 
thought  on  either  side  of  the  change  in  the  legal  situation. 
The  case  is  not  one  of  novation  since  there  was  no  agreement 
■  to  substitute  the  liability  of  the  corporation  for  the  liability 
of  the  partnership.  It  seems  rather  a  case  of  abandonment 
of  the  former  contract  necessarily  implied  from  the  conduct 
of  both  parties.  If  the  plaintiff  had  a  binding  contract  of 
service  with  the  corporation,  he  had  incapacitated  himself 
from  performance  of  his  contract  with  the  copartnership 
and  the  case  would  resemble*  that  of  mutual  promises  to 
marry  where  one  party  to  the  contract  by  marrying  another 
commits  a  breach  which  discharges  the  other  party  from  fur- 
ther liability  (Short  v.  Stone,  8  Q,  B.  A.  &  E.  358;  Caines  v. 
Smith,  15  M.  &  W.  188) ,  or  the  case  of  a  contract  to  grant  an 
estate  where  the  proposed  grantor  disables  himself  by  convey- 
ing to  a  third  party  {Lovelock  v.  FranJclyn,  S  Q.  B,  A,  £  E, 
371),  or  the  case  of  a  vendor  of  goods  who  disables  himself 
from  completing  the  sale  by  selling  and  delivering  the  goods 
to  a  third  person.  Bowdell  v.  Parsons,  10  East  359.  In  such  a 
case  the  other  party  to  the  contract  may  treat  it  as  at  an  end. 
O'Neill  V.  Supreme  Council,  70  N.  J.  L.  410.  If,  however,  the 
plaintiff  did  not  have  a  binding  contract  with  the  corporation, 
and  was  free  to  carry  out  his  alleged  contract  with  the  copart- 
nership, he  was  bound  to  tender  himself  ready  to  work  for 
the  copartnership  before  he  could  put  them  in  the  wrong 
and  bring  mit  for  breach  of  contract.  This  he  did  not  do. 
If  he  failed  because  both  he  and  the  partners  assented  to  his 
Vol.  lxxxix.  38 
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working  for  the  corporation,  he  is  bound  by  this  substitution 
of  the  new  contract  and  the  abandonment  of  the  old.  W© 
are  not  now  called  upon  to  say  whether  the  liability  of  the  co- 
partnership is  consistent  with  the  attempt  of  the  plaintiff  to 
hold  the  corporation,  or  whether  the  bringing  of  an  action 
against  the  corporation  was  an  election  of  remedies  from 
which  the  plaintiff  could  not  recede.  In  some  of  its  aspects 
the  case  resembles  Coles  v.  McKenna,  80  Id,  48.  Nor  are  we 
called  upon  to  say  whether  the  proof  of  an  abandonment  of 
the  contract  with  the  copartnership  and  the  substitution 
therefor  of  a  contract  with  the  corporation  was  so  clear  that 
the  court  should  have  taken  the  case  from  the  jury.  In 
some  of  its  aspects  the  case  resembles  Hoihson  v.  Cowley,  27 
L.  J.  Exch,  205 ;  Scarf  v.  Jdrdine,  L,  R.,  7  App.  Cos,  345 ; 
51  L.  J,  Q.  B.  612;  Bond  v.  Walford,  L.  E.,  32  C.  D.  238; 
55  L.  J.  C.  667 ;  Rtishbrook  v.  Lawrence,  L.  R.,  5  Ch.S;  39 
L.  J.  C.  93 ;  and  the  cases  of  transfer  of  business  from  one 
insurance  company  to  another,  cited  in  Leake  Cont.  685. 
Nor  are  we  called  on  to  express  an  opinion  on  the  question 
whether  the  dissolution  of  a  partnership  by  the  death  of  a 
member  affects  the  obligations  of  the  partners  upon  continu- 
ing contracts  of  service.  All  that  we  decide  is  that  the 
plaintiff  has  failed  to  show  any  breach  by  the  copartners. 
The  judgment  is  reversed,  but  without  costs,  and  the  record 
remitted  to  the  end  that  there  may  be  a  venire  de  nov(K 

For  affirmance — Minturn,  Kaltsch,  White,  Williams, 
JJ.    4. 

For  reversal — The  Chancellor,  Chief  Justice,  Garri- 
son, SwATZE,  Trenchard,  Parker,  Bergen,  Black,  Hep- 
penheimer,  Taylor,  Gardner,  J  J.    11. 
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GEORGE  SIEGEL,  RESPONDENT,  v.  RIVERSIDE  BOX  AND 
LUMBER  COMPANY  AND  OTHERS,  APPELLANTS. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

1.  In  a  suit  for  damages  for  refusal  to  register  a  transfer  of  stock, 
the  rule  of  damages  depends  on  the  nature  of  the  action.  If  the 
plaintiff  claims  special  damages  only .  and  seeks  to  retain  the 
stock,  he  is  not  allowed  to  recover  the  value  and  also  to  retain 
the  title.  If,  how.ever,  he  claims  for  a  conversion  of  the  stock, 
he  may  recover  its  value. 

2.  In  an  action  to  recover  damages  for  refusal  to  register  a  trans- 
fer of  stock,  there  was  no  proof  of  the  value  of  the  stock,  and 
there  was  evidence  that  it  had  been  originally  issued  without 
being  in  fact  fully  paid,  that  the  corporation  had  not  been  pros- 
perous and  was  conducted  at  a  loss.  Held,  that  it  was  error  to 
direct  a  verdict  for  the  par  value  of  the  stock  with  interest. 


On  appeal  from  the  Essex  County  Circuit  Court. 

For  the  plaintiff-respondent,  Samuel  L  Kessler  and  Wil- 
liam  L.  Brunyate. 

For  the  defendants-appellants,  Charles  B.  Clancy. 

The  opinion  of  the  court  was  delivered  by 
"SwAYZE^  J.  The  plaintiff  sues  for  the  refusal  to  register  a 
transfer  of  stock.  On  the  face  of  the  certificate  he  was  en- 
titled to  have  the  transfer  registered.  The  questions  that  may 
arise  as  to  the  equitable  title  to  the  stock  or  as  to  the  right  to 
have  it  canceled,  are  not  important  in  the  present  action. 
Siegel  was  entitled  to  have  the  transfer  registered  on  the  com- 
pan/s  books.  It  is  settled  that  for  a  wrongful  refusal  to  reg- 
ister a  transfer,  the  transferee  may  maintain  an  action  for 
damages  against  the  corporation.  It  was  because  such  an  ac- 
tion, ordinarily,  at  least,  aftords  an  adequate  remedy,  that  a 
mandamtis  was  refused  in  Galhraith  v.  Building  Association, 
43  N,  J.  L.  389.  The  only  question  we  need  consider  is  the 
view  taken  by  the  trial  judge  of  the  measure  of  damages.    He 
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directed  a  verdict  for  the  par  value  of  the  stock  with  interest 
from  the  date  of  the  refusal  to  transfer,  without  evidence  as 
to  its  actual  value.  This  was  error.  There  was  evidence  in 
the  case  that  the  stock  had  been  originally  issued  without  being 
in  fact  fully  paid;  that  the  corporation  had  not  been  prosper- 
ous, and  was  conducted  at  a  loss.  The  rule  of  damages  in 
cases  of  this  kind  depends  on  the  nature  of  the  action.  If  the 
plaintiflf  claims  special  damages  only,  and  seeks  to  retain  the 
stock,  it  would  obviously  be  wrong  to  allow  him  to  recover 
the  value  of  the  stock  and  retain  the  title  too.  If,  however, 
the  plaintiff  claims  for  a  conversion  of  the  stock,  so  that  upon 
payment  of  a  judgment  in  the  action  the  title  would  pass  to 
thp  judgment  debtor  (2  Kent  Com,  {12ih  ed,,  note  1)  388; 
Sin-ger  Manufacturing  Co.  v.  Skillma/n,  52  iV^.  J.  L.  263; 
Bauer  v.  Hess,  76  Id,  257),  he  may  recover  its  value.  The 
rule  to  that  effect  is  settled ;  the  only  difference  between  the 
courts  of  different  jurisdictions  is  whether  the  value'  at  the 
time  of  the  alleged  conversion  should  be  taken,  or  the  value 
at  the  time  of  trial,  or  the  highest  intermediate  value.  Cases 
are  collected  in  2  Sedgw,  Dam.  (Sth  ed,),  §  519,  and  later 
cases  in  the  note  to  Dooley  v.  Oladiator  Consol.,  &c.,  Co,,  13 
Ann,  Cas.  297.  By  the  weight  of  authority,  recovery  of  the 
value  at  the  time  of  the  refusal  to  transfer  is  allowed.  This 
rule  has  the  high  authority  of  the  Supreme  Court  of  Massa- 
chusetts. It  was  adopted  by  that  court  contrary  to  the  indi- 
vidual view  of  Judge  Putnam,  who  wrote  the  opinion  in  Sar- 
gent V.  Franklin  Jnmirance  Co.,  8  Pick.  90,  100.  It  was  fol- 
lowed by  Chief  Justice  Shaw  in  Hussey  v.  Manufacturers  and 
Meclmnics  Bank,  10  Id.  415,  and  has  recently  been  fol- 
lowed in  England.  In  re  Otto  Kopje  Diamond  Mines  (1893), 
1  Gh,  618.  It  has  the  merit  of  being  in  harmony  with  the 
ordinary  rule  of  damages  in  the  case  of  conversion  of  goods. 
While  it  makes  it  popsible  for  the  wrong-doer  to  profit  by  a 
subsequent  rise  of  value,  it  prevents  both  parties  from  specu- 
lating thereon.  We  think  it  the  proper  rule.  The  difficulty 
in  this  case  is  that  there  was  no  proof  of  value.  It  may  be 
that  in  some  cases  there  would  be  a  presumption  in  the  ab- 
sence of  proof  that  the  stock  was  worth  par.     Hawkins  v. 
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Mellis  Pirie  i&'Co.  (Minn.),  149  N,  W,  Rep.  663.  There  can 
be  no  such  presumption  in  a  case  like  the  present,  where  it 
seems  probable  that  the  stock  has  never  been  in  fact  fully  paid 
and  may  still  be  liable  to  assessment — a  liability  to  the  holder 
rather  than  an  asset.  In.  the  absence  of  proof  of  value  the 
plaintiflE  was  entitled  to  nominal  damages  only,  and  the  judge 
was  in  error  in  directing  a  verdict  for  the  par  value  with  in- 
terest. For  this  error  the  judgment  must  be  reversed  and  the 
record  remitted,  to  the  end  that  a  venire  do  novo  be  awarded. 
No  costs  will  be  allowed  in  this  court  on  appeal. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Paricer,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, Gardner,  JJ.    15. 


ALEXANDER  WEIR,  RESPONDENT,  v.  EDWARD  S.  ALLEN, 
APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1^16. 

1.  Although  a  party  to  a  suit  cannot  be  deprived  of  his  statutory 
right  to  recoupment  by  the  mere  form  of  pleading  as  by  declar- 
ing on  the  common  counts,  where  the  contract  has  been  com- 
pletely performed  instead  of  declaring  upon  the  express  contract, 
yet  where  the  implied  contract  declared  on  is  in  fact  a  different 
contract  from  that  out  of  which  the  damages  sought  to  be  re- 
couped arose,  t)ie  claim  of  recoupment  is  excluded  by  the  terms 
of  the  statute  itself. 

2.  The  provision  of  section  64  of  the  District  Court  act  authorizing 
recoupment  not  only  of  damages  sustained  by  reason  of  any  cause 
of  action  arising  out  of  the  contract,  but  also  of  damages  sus- 
tained by  reason  of  any  cause  connected  with  the  subject  of 
the  action,  was  not  meant  to  apply  to  a  case  where  pre-existing 
causes  of  action  had  become  merged  in  the  one  on  which  the 
plaintiff  such. 
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3.  An  account  stated  may  be  surcharged  and  falsified  for  fraud  or 
mistake.     Vanderveer  v.  Statesir,  39  N,  J,  L,  593,  approved. 

4.  Where  suit  is  brought  on  an  account  stated,  and  both  parties 
concede  that  there  was  in  fact  an  account  stated,  and  the  con- 
troversy is  whether  it  resulted  from  a  compromise,  the  real  issue 
is  not  whether  there  were  mistakes  in  the  items,  but  whether  the 
compromise  was  one  enforceable  by  law.  The  necessary  elements 
are  the  reality  of  the  claim  made,  the  good  faith  of  the  compro- 
mise, and  the  extinguishment  of  the  pre-existing  claim  of  the 
promisee. 


On  appeal  from  the  Supreme  Court. 

For  the  plaintiflE-respondent,  Burnett,  G Ornish  &  Sorg. 

For  the  defendant-appellant,  Edward  S,  Allen,  pro  se 
(George  E.  Clymer  on  the  brief). 

The  opinion  of  the  court  was  delivered  by 

Swathe,  J.  The  plaintiff's  state  of  demand  consisted  of 
the  common  counts  in  assumpsit  with  a  bill  of  particulars 
stating  that  he  sought  to  recover  the  amount  due  on  an  account 
stated.  The  defendant,  upon  demand,  specified  as  his  defences 
that  the  sum  of  the  account  stated  was  not  correct  and  that 
he  did  not  owe  the  same;  that  the  plaintiff  did  not  fulfill  the 
contract  or  work  on  which  the  account  was  stated  on  his  part 
to  be  done  and  performed ;  that  the  work  was  not  done  in  a 
good  and  workmanlike  manner.  He  also  sought  to  recoup 
damages.  The  trial  judge  struck  out  the  recoupment  because 
the  damages  did  not  arise  out  of  the  contract  that  was  the 
subject  of  the  action.  In  this  he  was  right.  The  case,  we 
think,  is  within  the  rule  of  Bozarth  v.  Dudley,  4A  N.  J,  L. 
304,  and  Winter  v.  Schoenfeld,  78  Id.  92.  It  is  true 
that  a  party  cannot  be  deprived  of  his-  statutory  right 
to  recoupment  by  the  mere  form  of  pleading,  as  by  de- 
claring on  the  common  counts  where  the  contract  has  been 
completely  performed,  instead  of  declaring  upon  the  express 
contract;  but  where,  as  in  the  cases  cited,  the  implied  con- 
tract declared  on  is  in  fact  a  different  contract  from  that  out 
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of  which  the  damages  sought  to  be  recouped  arose,  the  claim 
of  recoupment  is  excluded  by  the  terms  of  the  statute  itself. 
In  the  higher  courts  the  question  has  become  unimportant 
since  the  enactment  of  section  12  of  the  supplement  of  1912 
to  the  Practice  act.  Pamph,  L.,  p,  379.  In  the  District 
Courts  the  right  of  recoupment  still  is  governed  by  section 
64 ;  the.  provision  of  section  68,  making  the  practice  of  the 
Circuit  Courts  applicable,  does  not  extend  to  the  case  since 
there  is  express  provision  of  law  providing  otherwise,  viz., 
the  provision  of  section  64.  The  language  of  section  64  dif- 
fers from  the  language  of  section  105  of  the  Practice  act  of 
1903  (Comp,  Stat.,  p.  4084)  and  authorizes  recoupment  not 
only  of  damages  sustained  by  reason  of  any  cause  of  action 
arising  out  of  the  contract,  but  also  of  damages  sustained  by 
reason  of  any  cause  "connected  with  the  subject  of  the  action.^' 
This  provision,  broad  as  it  is,  could  not,  however,  have  been 
meant  to  apply  to  a  case  where  pre-existing  causes  of  action 
had  become  merged  in  the  one  on  which  the  plaintiflf  sued. 
That  is  the  present  case.  Disregarding  the  technicalities  of 
pleading,  the  plaintiff's  case  is  that  all  existing  matters  in 
controversy  were  settled  and  the  balance  due  was  agreed 
upon ;  for  that  balance  he  sues.  It  is  a  new  contract  requir- 
ing a  new  consideration  to  support  it.  The  recoupment  was 
properly  stricken  out. 

The  defendant,  by  his  specifications  of  defences  set  up,  and 
at  the  trial,  sought  to  prove  that  there  were  errors  in  the 
account  stated.  The  trial  judge  conceived  the  notion  that  he 
could  not  be  allowed  to  make  this  proof  because  he  had  failed 
to  deny  in  his  specifications  of  defences  that  the  account  had 
been  stated,  and  that  he  was  thus  precluded  from  attempting 
to  deny  it  at  the  trial.  This  was  an  entire  misconception  of 
the  legal  situation.  The  defendant  admitted  the  account 
stated  but  sought  to  surcharge  and  falsify.  This  he  might  do 
if  he  could  show  fraud  or  mistake.  Vandervecr  v.  Statesir, 
39  N,  J.  L,  595.  He  sought  to  show  mistake.  The  trial 
judge  clearly  erred  in  the  reason  he  gave  for  his  ruling,  but 
we   think   the   error   was   harmless.     The   controversy   was 
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whether  there  had  been  an  account  stated  resulting  from  a 
compromise.  In  such  a  case^  where  both  parties  concede  that 
there  was  in  fact  an  account  stated,  the  real  issue  is  not 
whether  there  were  mistakes  in  the  items  going  to  make  up 
the  account.  The  very  object  of  the  compromise  is  to  adjust 
such  mistakes.  The  issue  is  whether  the  compromise  result- 
ing in  the  account  stated  was  a  compromise  enforceable  by 
law.  The  necessary  elements  are  the  reality  of  the  claim 
made,  the  good  faith  of  the  compromise,  and  the  extinguish- 
ment of  the  pre-existing  claim  of  the  promisee.  'Tlie  ex- 
tinguishment of  the  promisee^s  rights  in  the  premises  by  force 
of  the  compromise  is  in  such  cases  the  benefit  of  the  promisor 
which  gives  it  the  effect  of  a  consideration.'^  Orandin  v. 
Grandm,  49  Id.  508,  510,  approved  by  this  court  in 
Bowers  Dredging  Co.  v.  Hess,  71  Id.  327,  and  in  Trenton 
Street  Railway  Co.  v.  Lawlor,  74  N.  J.  Eq.  828.  In  the  pres- 
ent case  Weir's  claim  amounted  to  $460.80  after  deducting 
$334.10  due  to  Allen  for  board.  Allen  claimed  a  deduction 
of  $355.50,  and  this  was  assented  to  on  behalf  of  the  plaintiff 
and  the  balance  ascertained  as  $439.40,  for  which  judgment 
was  rendered.  The  evidence  to  this  effect  was  uncontra- 
dicted; the  judge  sitting  as  a  jury  to  try  the  facts  gave  cre- 
dence to  it,  as  indeed  he  could  not  do  otherwise  in  the  ab- 
sence of  contradiction.  The  legal  effect  was  that  Weir  lost  his 
right  to  claim  the  full  amount^of  $460.80  and  Allen  lost  his 
right  to  defend  as  to  the  balance.  Allen  did  not  offer  to 
prove  any  mutual  mistake  or  that  he  had  been  misled  in  any 
way. 

The  judgment  is  aflSrmed,  with  costs. 

For  affimiance — The  Chancellor,  Chief  Justice, 
SwAYZE,  Paeker,  Bergen,  Minturn,^  Kalisoh,  White, 
Heppbnheimer,  Williams,  Taylor,  Gardner,  JJ.    12. 

For  reversal — None. 
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LENA  DUNNEWALD,  ADMINISTRATRIX  OF  THEODORE 
DUNNEWALD,  DECEASED,  PETITIONER  AND  APPEL- 
LANT, V.  HENRY  STEERS,  INCORPORATED,  DBJS'END- 
ANT  AND  RESPONDENT. 

Argued  June  8,  1916— Decided  November  20,  1916. 

1.  To  warrant  a  recovery  under  section  2  of  the  Workmen's  Com- 
pensation act  (Pamph.  L,  1911,  p.  134,  as  amended  by  Pamph, 
L.  1913,  p.  302)  from  an  employer  for  the  death  of  an  employe, 
it  must  appear,  among  other  things,  that  the  employe's  death 
was  caused  by  (a)  an  accident,  (&)  arising  out  of,  and  (o)  in 
the  course  of,  his  employment,  and  all  these  essential  facts  must 
be  found  by  the  trial  judge,  and  must  be  contained  in  his  written 
determination. 

2.  Upon  the  review  of  a  judgment  against  the  employer  for  the 
death  of  an  employe  under  section  2  of  the  Workmen's  Compen- 
sation act  (Pamph,  L,  1911,  p.  134,  as  amended  by  Pamph,  L, 
1913,  p.  302),  when  it  appears  that  there  has  been  no  finding  by 
the  trial  judge  that  the  death  was  by  accident,  nor  that  it  arose 
out  of,  and  in  the  course  of,  his  employment,  the  Supreme  Court 
should  send  the  case  back  for  a  new  trial  and  proper  determina- 
tion of  facts,  either  upon  the  evidence  already  taken,  or  upon 
such  as  the  parties  see  fit  to  put  in. 


On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  85  N,  J.  L,  449. 

For  the  appellant,  Samuel  Besson. 

For  the  respondent,  Lmdabury,  Depue  &  Faullcs  {John  W. 
Bishop,  Jr.,  and  Kinsley  Twining  on  the  brief) . 

The  opinion  of  the  court  was  delivered  by 

Trenohard,  J.  This  is  a  proceeding  under  section  2  of 
the  Workmen's  Compensation  act  {Pamph.  L,  1911,  p.  134, 
as  amended  by  Pamph,  L,  1913,  p,  302)  brought  before  a 
judge  of  the  Hudson  Common  Pleas  Court  to  recover  com- 
pensation for  the  death  of  petitioner's  husband. 
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The  learned  trial  judge  rendered  judgment  for  the  peti- 
tioner and  against  the  decedent's  employer,  and  that  judg- 
ment was  reversed  in  the  Supreme  Court.    85  N.  J.  L.  449. 

We  are  of  the  opinion  that  the  judgment  of  the  Supreme 
Court  now  here  for  review  must  be  affirmed,  but  not  for  the 
reasons  given  in  that  court. 

To  warrant  a  judgment  for  the  petitioner  it  must  appear, 
among  other  things,  that  the  employe's  death  was  caused  by 
(a)  an  accident,  (h)  arising  out  of,  and  (c)  in  the  course  of, 
his  employment  (Bryant  v.  Fissel,  84  N,  J.  L.  72),  and  all 
these  essential  facts  must  be  found  by  the  trial  judge,  and 
must  be  contained  in  his  written  determination,  because  para- 
graph 20  of  section  2  (Pamph.  L,  1913,  p.  308)  requires  that 
the  determination  of  the  trial  judge  shall  be  filed  in  writing, 
and  shall  contain  a  statement  of  the  facts  as  determined  by 
the  judge.  The  proceeding  in  question  is  not  one  according 
to  the  course  of  the  common  law.  The  judge  acts,  or  pro- 
fesses to  act,  not  upon  common  law  principles,  but  rather,  as 
directed  by  the  statute  (section  2,  paragraph  20),  proceeds, 
at  the  time  fixed  for  hearing,  to  hear  such  witnesses  as  may 
be  presented  by  each  party,  and  in  a  summary  m/avner  decides 
the  merits  of  the  controversy. 

Now,  in  the  present  case,  there  was  no  finding  by  the  judge 
that  the  death  of  the  decedent  was  by  accident,  nor  that  it 
arose  out  of,  and  in  the  course  of,  his  employment.  This  the 
Supreipe  Court  recognized,  but,  nevertheless,  proceeded  to 
examine  the  evidence  returned  for  the  purpose  of  determining 
whether  it  would  have  been  possible  for  the  trial  judge  to  find 
therefrom  the  facts  necessary  to  support  the  judgment.  From 
such  examination  the  Supreme  Court  concluded  that  while 
the  trial  judge  might  properly  have  inferred  that  decedent 
came  to  his  death  by  accident,  and,  possibly,  that  it  arose  in 
the  course  of  his  employment,  yet  the  evidence  would  not 
have  justified  a  finding  that  the  accident  arose  out  of  tb© 
employment. 

With  the  soundness  of  that  conclusion  of  the  Supreme 
Court  we  are  not  now  concerned,  and  respecting  it  we  express 
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no  opinion.  We  think  the  Supreme  Court  should  not  have 
entered  upon  that  investigation.  When  it  appeared  that  there 
had  been  no  finding  respecting  these  essential  facts  by  the 
trial  judge,  the  Supreme  Court  should  have  sent  the  case 
back  for  a  new  trial  and  proper  determination  of  facts,  either 
upon  the  present  evidence  or  upon  such  as  the  parties  see  fit 
to  put  in.  The  reason  why  such  a  course  should  have  been 
adopted  appears  from  a  consideration  of  the  proper  function 
of  the  Supreme  Court  upon  review  of  such  a  proceeding.  The 
right  to  review  is  limited  to  questions  of  law.  Bannister 
Company  v.  Kriger,  84  N.  J,  L.  30.  The  evidence  in  the  trial 
court  which  was  sent  up  is  no  substitute  for  the  finding  of 
facts  as  required  by  the  statute.  Of  course,  such  evidence  is 
properly  sent  up  if  a  fimding  of  fact  is  challenged  as  without 
any  evidence  to  support  it.  But  the  evidence  alone,  without 
the  finding  of  facts,  is  not  sufficient  for  the  purpose  of  re- 
view, because  the  reviewing  court  cannot  know  what  credit 
the  trial  judge  gave  to  -the  several  witnesses,  and  which  of  two 
possible  but  conflicting  inferences  he  drew  from  the  testimony. 
Long  V.  Bergen  Coxmty  Common  Pleas,  Id.  117;  Neuf 
York  Shipbuilding  Co,  v.  BucJuman,  Id,  543.  Those  are 
functions  of  the  trial  judge,  and  his  findings  of  facts,  if  there 
be  legal  evidence  to  warrant  them,  are  accepted  by  the  review- 
ing court.    Bryant  v.  Fissel,  supra. 

The  judgment  of  the  Supreme  Court  reversing  the  judg- 
ment of  the  Common  Pleas  Court  will  be  affirmed,  to  the  end 
that  there  may  be  a  new  trial  and  proper  determination  of 
facts,  either  upon  the  present  evidence  or  upon  such  as  the 
parties  see  fit  to  put  in. 

No  costs  will  be  allowed  in  this  court. 

For  affirnumce — The  Chancellor,  Chief  Justice,  Gar- 
rison, Trenchard,  Parker,  Minturn,  Kalisch,  Black, 
White,  Heppenheimer,  Williams,  Taylor,  JJ.    12. 

For  reversal — None. 
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RACHEL  ANN  LANGE  ET  AL.,  EXECUTORS.  &c.,  OF  JURGEN 
P.  LANGE,  DECEASED,  PLAINTIFFS  AND  APPELLANTS, 
V.  NEW  YORK,  SUSQUEHANNA  AND  WESTERN  RAIL- 
ROAD COMPANY,  DEFENDANT  AND  RESPONDENT. 

Argued  June  22,  1916— Decided  November  20,  1916. 

1.  One  who,  while  riding  in  the  private  automobile  of  another,  is 
injured  by  the  negligence  of  a  third  party,  may  recover  against 
the  latter,  notwithstanding  that  the  negligence  of  the  driver  of 
the  automobile  contributes  to  the  ^jury,  where  the  person  injured 
is  without  fault  and  had  no  authority  over  the  driver. 

2.  If  one  injured  by  the  negligence  of  a  third  party  bad  no  authority 
over  the  driver  with  whom  he  was  riding,  and  was  not  negligent 
himself,  and  the  relation  of  master  and  servant,  or  principal  and 
agent,  or  mutual  responsibility  in  a  common  enterprise  did  not 
exist,  then  the  negligence  of  the  driver  cannot  be  imputed  to  him. 

3.  In  an  action  to  recover  for  the  death  of  a  person,  while  riding 
with  anoth^,  through  the  negligence  of  a  third  party,  it  is  not 
error  justifying  reversal  for  the  trial  judge  to  charge  incidentally 
that  'Hf  decedent  had  no  authority  over  the  driver,  and  was  not 
negligent  himself,  and  the  relation  of  master  and  servant,  for 
principal  and  agent,  or  mutual  responsibility  in  a  common  enter- 
prise did  not  exist,  then  the  negligence  of  the  driver  is  not  im- 
putable to  the  decedent,"  even  though  there  was  no  evidence  of 
such  relation,  it  appearing  that  the  judge  charged  in  effect  that 
there  was  no  such  relation,  and  limited  a  finding  of  contributory 
negligence,  if  any,  to  want  of  reasonable  care  upon  the  part  of 
the  decedent  himself. 

4.  If  counsel  conceives  that  a  pertinent  legal  principle  has  been 
omitted  by  the  judge  in  his  charge,  he  should  request  the  desired 
instruction. 


On  appeal  from  the  Supreme  Court. 

For  the  appellants,  Warren  Dixon  (James  F.  Donnelly,  of 
the  New  York  bar,  on  the  brief). 

For  the  respondent,  Collins  &  Corbin  (Gilbert  Collins  and 
Oeorge  S,  Hobart  on  the  brief). 

The  opinion  of  the  couri;  was  delivered  by 
Trench ARD,  J.    Jurgen  P.  Lange  was  killed  at  a  grade 
crossing  of  the  defendant's  railroad  as  a  result  of  a  collision 


Digitized  by  Google  -  •'^- 


^'TT^ 


JUNE  TERM,  1916.  605 

89  N.  J,  L.  I^nge  v.  N.  Y.,  S.  &  W.  R.  R.  Co. 

between  the  defendant's  train  and  the  automobile  in  which 
Lange  was  riding.  His  executors  brought  this  action  to  re- 
cover for  his  death.  The  evidence  at  the  trial  at  the  Passaic 
Circuit  showed  that  the  automobile  in  which  the  decedent 
was  riding  was  .owned  and  was  being  driven  by  the  decedent's 
son  who  had  invited  his  father  to  ride  with  him.  The  jury 
found  a  verdict  in  favor  of  the  defendant  company  and  the 
plaintiffs  appeal  from  the  consequent  judgment. 

The  only  ground  of  appeal  argued  is  that  the  trial  judge 
erred  in  his  charge. 

The  exception  to  the  charge  was  as  follows : 

"I  desire  to  except  to  your  honor's  charge  in  which  you 
stated  the  rule  of  the  relationship  existing  with  the  boy 
Joseph,  either  of  master  and  servant,  or  agent  or  engaged 
in  a  common  enterprise.  I  think  as  a  matter  of  law  none 
of  them  existed." 

We  have  not  stopped  to  consider  whether  this  exception 
presented  to  the  trial  judge  with  sufficient  clearness  the  point 
of  which  counsel  were  complaining.  We  have  examined  the 
charge  and  find  no  error  justifying  reversal. 

Incidentally  upon  the  topic  which  seems  to  be  in  question 
the  judge  charged : 

"One  who  while  riding  in  the  private  conveyance  of  an- 
other is  injured  by  the  negligence  of  a  third  party,  may  re- 
cover against  the  latter,  notwithstanding  that  the  negligence 
of  the  driver  of  the  conveyance  in  driving  his  auto  contributed 
to  the  injury,  where  the  person  injured  is  without  fault  knd 
has  no  authority  over  the  driver." 

He  further  charged : 

"So  you  see,  gentlemen,  if  the  deceased,  Mr.  Lange,  had  no 
authority  over  the  driver,  and  was  not  negligent  himself,  and 
the  relation  of  master  and  servant  or  principal  and  agent 
or  mutual  responsibility  in  a  common  enterprise  did  not 
exist,  then  it  does  not  make  any  difference  how  negligent 
the  boy  was,  and  that  negligence  could  not  be  imputed  to 
the  father." 

Both  of  these  instructions  were  correct  in  law.     MiUeh- 
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dorfer  v.  West  Jersey  and  Seashore  Railroad  Co.,  77  N.  /. 
L.  698. 

But  counsel  for  the  plaintijffs  argue  that  it  was  erroneous 
to  80  charge  because,  as  they  contend,  there  was  no  evidence 
that  the  relation  of  master  and  servant  or  principal  and 
agent  or  mutual  responsibility  in  a  common  enterprise  ex- 
isted between  the  driver  and  the  decedent.  We  should  hesi- 
tate before  saying  as  a  matter  of  law  that  there  was  no 
evidence  from  which  a  legitimate  inference  of  such  relation 
could  be  drawn.  But  we  think  a  sufficient  answer  is  that, 
if  such  charge  was  erroneous  at  all,  no  substantial  right 
of  the  plaintiffs  was  injuriously  affected  thereby.  It  seems 
that  the  judge  charged  in  elBfect  that  there  was  no  such  re- 
lation, and  refrained  from  submitting  that  question  to  the 
jury.  After  referring  to  the  evidence  that  the  son  owned 
the  car,  that  he  drove  it,  that  he  chose  the  route  they  took, 
the  judge  charged  that  ^Hhe  fact  that  the  deceased  was  a 
guest  did  not  relieve  him  from  exercising  ordinary  care." 
He  then  referred  to  the  evidence  tending  to  show  want  of 
reasonable  care  upon  the  part  of  the  decedent  himself  upon 
which  his  contributory  negligence  depended.  In  the  last 
analysis  (leaving  out  of  account  the  question  of  damages) 
the  trial  judge  left  to  the  jury  two  questions,  and  only  two — 
firfd,  whether  the  defendant  exercised  the  care  which  the  law 
cast  upon  it;  secondly,  whether  negligence  of  the  decedent 
himself  contributed  to  the  injury.  Manifestly  the  jury  was 
not  misled. 

The  plaintiffs  also  contend  that  the  trial  judge  should 
have  instructed  the  jury  as  to  when  in  law  the  relation  of 
master  and  servant,  principal  and  agent,,  and  mutual  re- 
sponsibility in  a  common  enterprise,  would  arise. 

But  if  counsel  conceived  that  a  pertinent  proposition  of 
law  had  been  omitted  they  should  have  requested  the  desired 
instruction  (Newark  Passenger  Railway  Co.  v.  Block,  55  N. 
J.  L.  605),  and  that  they  did  not  do.  They  submitted  no 
requests. 

The  judgment  below  will  be  affirmed,  with  costs. 
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For  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, Trenchard,  Parker,  Bergen,  Minturn,  Kalisch, 
Blacs,  White,  Williams,  Taylor,  Gardner,  JJ.    13. 

For  reversal — None. 


KATHERINE  SCHAUS,  PLAINTIFF  AND  APPELLANT,  v. 
HORATIO  0.  HENRY,  ADMINISTRATOR,  &c.,  DEFEND- 
ANT AND  RESPONDENT. 

Submitted  July  10,  191fr— Decided  November  20,  1916. 

1.  Where,  after  a  note  has  been  delivered  and  the  contract  thereby 
created  has  been  fully  consummated,  a  third  party  writes  on  the 
note  over  his  signature  the  following  irregular  endorsement: 
"This  note  to  be  paid  out  of  my  estate  after  my  death,"  that 
endorsement  constitutes  a  promise  to  pay  the  debt  of  another, 
and  requires  a  new  consideration  to  support  it. 

2.  The  defendant's  written  promise  to  pay  the  debt  of  another  has 
no  legal  validity,  if  there  be  no  evidence  of  consideration  outside 
of  the  promise  itself. 


On  appeal  from  the  Camden  Circuit  Court. 
For  the  appellant,  StacMouse  &  Kramer, 
For  the  respondent,  Willmm  P.  Walsh. 

The  opinion  of  the  court  was  delivered  by 

Trenchard,  J.  One  George  W.  Henry,  on  August  25th, 
1909,  gave  to  Katherine  Schaus,  the  plaintiff  below,  a  prom- 
issory note  dated  August  2oth,  1909,  for  $1,000,  payable  five 
years  after  date,  to  the  order  of  the  plaintiff. 

George  W.  Henry,  the  maker  of  the  note,  died  July  2d, 
1912,  intestate,  unmarried  and  without  issue. 

On  the  6th  day  of  July,  1912,  James  S.  Henry,  the  father 
of  George  W.  Henry,  made  the  following  endorsement  on 
the  note:  ^'July  6th,  1912.  This  note  to  be  paid  out  of  my 
estate  after  my  death  with  interest.    James  S.  Henry.'' 
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Before  the  maturity  of  the  note  James  S.  Henry  died  and 
suit  was  instituted  in  the  Camden  County  Circuit  Court  by 
the  plaintiflE  against  the  administrator  of  the  estate  of  James 
S.  Henry,  pursuant  to  a  notice  that  the  claim  was  disputed. 

At  the  trial  the  foregoing  facts  were  stipulated  and  the 
trial  judge,  sitting  without  a  jury,  rendered  a  judgment  of 
nonsuit  against  the  plaintiiBf,  and  this  appeal  is  to  determine 
the  propriety  of  that  judgment. 

We  are  of  the  opinion  that  the  judgment  of  nonsuit  must 
be  aflBrmed. 

The  note  itself,  before  the  endorsement  was  added,  was 
a  negotiable  instrument,  importing  consideration,  and  a  valid 
obligation  of  the  maker.  The  endorsement,  however,  stands 
on  a  diflEerent  footing.  It  was  an  irregular  endorsement.  It 
was  made  after  the  delivery  of  the  note — after  the  contract 
creating  the  debt  was  fully  consummated.  It  was,  in  fact,  a 
promise  to  pay  the  debt  of  another,  and  required  a  new  con- 
sideration to  support  it.    Hay  den  v.  Weldon,  43  N.  J,  L,  128. 

N"ow  there  was  no  evidence  before  the  trial  judge  of  a  new 
consideration.  The  engagement  of  the  defendant's  intestate 
was  entirely  gratuitous.  There  is  no  evidence  of  any  bene- 
fit to  him,  or  detriment  to  the  plaintiff,  or  to  any  other  ]>er- 
son.  The  argument  that  by  reason  of  his  engagement  the 
defendant^ B  intestate  was  permitted  to  benefit  from  the  es- 
tate of  his  son  (the  maker  of  the  note)  has  no  foundation 
of  fact  to  support  it.  There  was  no  evidence  that  the  maker 
of  the  note  left  any  estate.  In  short,  we  have  nothing  but 
the  vn-itten  promise  of  the  defendant's  intestate  to  pay  the 
debt  of  another,  and  that  has  no  legal  validity  since  there 
is  no  evidence  of  consideration  outside  of  the  promise  it- 
self.   Pike  V.  Van  Riper,  57  N,  J.  L,  290. 

The  judgment  below  will  be*afl5rmed,  with  costs. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, JJ.    14. 

For  reversal — None. 


Digitized  by  VjOOQIC 


JUNE  TEEM,  1916.  609 


>  N.  J,  L.  Steel  v.  Freeholders  of  Passaic. 


ALBERT  STEEL,  PLAINTIFF  AND  RESPONDENT,  v.  THE 
BOARD  OF  CHOSEN  FREEHOLDERS  OF  THE  COUNTY 
OF  PASSAIC  ET  AL.,  DEFENDANTS  AND  APPELLANTS. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

1.  The  Civil  Service  act  (Comp,  Stat,  p,  3795)  did  not  take  effect 
in  the  county  of  Passaic  until  after  the  expiration  of  forty-five 
days  from  November  5th,  1912,  the  day  on  which  the  election 
was  held  at  which  it  was  adopted  by  the  voters  of  the 
municipality. 

2.  The  cardinal  principle  for  the  construction  of  statutes  is  that 
they  are  to  be  so  construed  that,  if  possible,  full  effect  shall  be 
given  to  all  parts  of  the  statute. 

3.  A  statute  ought  upon  the  whole  to  be  so  construed  that,  if  it  can 
be  prevented,  no  clause,  sentence  or  word  shall  be  superfluous, 
void  or  insignificant. 


On  appeal  from  the  Supreme  Court. 

For  the  appellants,  Frederick  W.  Van  Blarcom, 

For  the  respondent,  Hunziker  &  RandalL  ■ 

The  opinion  of  the  court  was  delivered  by 

Trenchabd,  J.  The  plaintiff  below,  some  time  before  Jan- 
uary Ist,  1908,  was  employed  by  the  board  of  chosen  free- 
holders of  the  county  of  Passaic  as  keeper  in  the  county  jail. 
He  continued  in  that  employment  until  December  16th,  1912, 
when,  pursuant  to  an  order  of  the  sheriff  dismissing  him  from 
such  employment,  he  discontinued  the  same  until  he  was  re- 
instated by  the  sheriff  on  March  29th,  1913,  pursuant  to  an 
order  of  the  civil  service  commission. 

By  this  suit,  brought  against  the  board  of  chosen  free- 
holders and  the  sheriff,  the  plaintiff  sought  to  recover  his  sal- 
ary for  the  period  between  his  removal  and  reinstatement. 

The  trial  judge,  sitting  without  a  jury,  at  the  Passaic  Cir- 
cuit, rendered  judgment  of  nonsuit  as  to  the  sheriff,  and  a 
judgment  in  favor  of  the  plaintiff  and  against  the  board  of 

Vol.  lxxxix.  39 
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freeholders  for  the  amount  of  the  plaintiflE^s  claim.  The  board 
of  freeholders  appeals. 

We  are  of  the  opinion  that  the  appeal  is  well  taken. 

The  learned  trial  judge  considered  that  the  plaintiff  was 
protected  from  removal  by  the  Civil  Service  act.  Comp.  Siat., 
p.  3795. 

But  that  depends  upon  whether  or  not  that  act  had  taken 
effect  in  Passaic  county  at  the  time  the  plaintiff  was  removed. 

It  is  conceded  that,  leaving  out  of  account  the  Civil  Ser- 
vice act  and  kindred  legislation,  the  sheriff  had  been  invested 
by  the  legislature  with  the  absolute  power  of  removal  of  a 
keeper  of  the  county  jaiL  It  is  also  conceded  that  such 
power  subsisted  unless  the  sheriff  had  been  deprived  of  it  by 
the  taking  effect  in  Passaic  county  of  the  Civil  Service  act. 
Sullivan  v.  McOsJcer^  84  N.  J,  L.  380. 

Now,  although  the  Civil  Service  act  was  adopted  by  the 
legal  voters  of  the  county  of  Passaic  at  the  general  election 
held  on  November  5th,  1912,  yet  we  think  that  by  its  terms 
it  did  not  become  operative  in  the  county  until  fori;y-five  days 
thereafter,  that  is  until  December  20th,  1912,  and  that  was 
four  days  after  the  removal  of  the  plaintiff.  And  in  saying 
this  we  are  dealing  with  the  act  as  it  stood  in  December, 
1912,  and  without  reference  to  the  supplement  of  March  2d, 
1915.    Pcmph,  L.,  p.  49. 

The  act  provides:  "Section  1.  *  ♦  *  After  the  ex- 
piration of  forty-five  days  from  the  time  of  its  adoption  by 
any  municipality  of  this  state  as  hereinafter  provided,  ap- 
pointments to  and  promotions  in  the  civil  service  of  such  mu- 
nicipality shall  be  made  only  according  to  merit  and  fitness, 
to  be  ascertained  as  far  as  practicable  by  examinations,  which 
as  far  as  practicable  shall  be  competitive;  and  after  the  ex- 
piration of  said  *  *  *  forty-five  days  *  *  *  no 
person  shall  be  appointed,  transferred,  reinstated,  promoted, 
reduced  or  dismissed  as  an  oflcer,  cleric,  employe,  or  laborer 
in  the  civil  service  under  the  government  of  *  *  *  such 
municipality  thereof  as  shall  adopt  the  provisions  of  this  act 
as  hereinafter  provided,  in  any  manner  or  by  any  means  other 
than  those  prescribed  in  this  act."    Comp,  Stat,,  p.  3795,  \\  57. 
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^ , J. — 

The  effect  of  that  section  was  to  postpone  the  taking  effect 
of  the  act  until  forty-five  days  after  its  adoption  by  the  mu- 
nicipality. On  this  subject  the  Supreme  Court  in  Ziegler  v. 
Burk,  83  N,  J.  L.  207,  said :  "In  the  case  before  us,  it  ap- 
pears that  the  Civil  Service  act  was  adopted  by  the  city  of 
Trenton  at  iiie  general  election  held  November  7th,  1911; 
consequently  it  beca'me  operative  in  the  city  of  Trenton  forty- 
five  days  thereafter  (section  1)  ;  that  is,  on  the  22d  day  of 
December  of  that  year.'^ 

The  Civil  Service  act  not  becoming  operative  in  the  county 
of  Passaic  until  the  20th  day  of  December,  1912,  the 
sheriff  of  the  county  had  full  power  and  authority  to  discharge 
the  plaintiff  at  any  time  before  that  date  with  or  without 
cause;  and  having  such  authority,  such  discharge  wa^  not 
unlawful. 

The  court  below,  following  the  contention  of  the  plaintiff, 
we  think  erroneously  held  that  section  2  of  the  Civil  Service 
act  (Comp.  Stat.,  p,  3795,  ^  58)  controlled  the  time  of  the 
taking  effect  of  the  act  to  the  exclusion  of  the  specific  pro- 
visions of  section  1. 

Section  2  of  the  act  provides  that  ^'AU  oflScers,  clerks  and 
employes  now  in  the  employment  of  *  *  *  any  munici- 
pality adopting  this  act  *  *  '•^  shall  continue  to  hold 
their  oflBces  or  employments,  and  shall  not  be  removed  there- 
from except  in  accordance  with  the '  provisions  of  section 
twenty-four  hereof." 

If  the  contention  that  the  word  "now'^  in  section  2  refers 
to  the  time  of  the  adoption  of  the  act  by  any  municipality  is 
correct,  then  the  provision  of  section  1  that  "After  the  expi- 
ration of  *  *  *  forty-five  days  *  *  ♦  no  person 
shall  be  *  *  *  reduced  or  dismissed  as  an  officer,  clerk, 
employe  or  laborer  *  *  *  in  any  manner  or  by  any 
means  other  than  those  prescribed  in  this  act,"  is  rendered 
valueless  and  without  meaning. 

To  adopt  that  contention  would  be  clearly  in  violation  of 
the  well-settled  rule  for  the  construction  of  statutes. 

The  cardinal  principle  for  the  construction  of  statutes  is 
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that  they  are  to  be  so  construed  that  if  possible  full  effect 
lall  be  given  to  all  parts  of  the  statute.  Statej  Morris  and 
8sex  Railroad  Co,  v.  Commissioners  of  Railroad  Taxation,  37 
.  J.  L,  228. 

The  statute  ought,  upon  the  whole,  to  be  so  construed 
at,  if  it  can  be  prevented,  no  clause,  sentence  or  word  shall 
f  superfluous,  void  or  insignificant.  James  v.  DuBois,  16 
.  J,  L,  286.  ' 

To  give  the  word  "now^^  in  section  2  its  generally  accepted 
.eaning,  which  is  "immediately  or  "at  the  time  of  the  ap- 
•oval  of  the  act  by  the  governor,^'  would  be  repugnant  to  the 
hole  intent  of  the  act,  which  is  to  make  the  act  applicable  only 
ter  its  adoption  by  a  municipality ;  so  that  the  word  "now^' 
nnot  be  used  in  its  generally  accepted  sense,  and  we  must 
ok  for  some  other  meaning  to  be  given  to  the  word  which 
ill,  if  possible,  give  full  force  and  effect  to  every  other  pro- 
sion  of  the  act. 

Now  section  31  of  the  act  (Comp.  Stat,  p.  3807,  If  87) 
•ovides  that  after  the  act  has  been  submitted  to  the  voters 

any  municipality  and  the  vote  had  thereon,  "a  canvass  and 
turn  of  the  votes  upon  the  question  of  the  acceptance  of 
is  act  shall  be  made  by  the  election  officers  in  the  same  way 
id  manner  as  for  officers  voted  at  such  election,  and  if  a 
ajoriiy  of  the  votes  cast  for  and  against  the  acceptance  of 
lis  act  shall  be  found  to  be  in  favor  of  its  acceptance,  it  shall 
en,  bnt  not  otherwise,  becowrC  operative  in  such  munici- 
ility." 

This  provision  brings  us  to  the  operation  of  the  election 
achinery  of  this  state.    The  law  provides  that  at  the  close 

the  election  the  members  of  the  district  boards  of  registry 
id  election  shall  count  the  votes  (Comp,  Stat,,  p.  2107,  § 
))  and  shall  make  a  statement  of  the  result  (Pamph.  L. 
H2,  p,  637),  and  shall  file  such  statement  with  the  county 
erk  within  two  datjs  after  the  election  {Pamph,  L.  1911,  p, 
53) ;  that  the  county  board  of  elections,  as  the  county  board 

canvassers,  shall  meet  on  Monday  following  the  election, 

twelve  o'clock  noon  {Comp,  Stat,  p,  2111,  §  103),  but 
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that  it  may  adjovxm;  to  the  following  day,  and  may  then 
adjourn  for  a  period  not  exceedmg  three  days  {Comp.  Stat.', 
p.  2111,  §  105) ;  that  from  the  statements  filed  by  the  district 
boards  of  registry  and  election  with  the  county  clerk,  the 
county  board  of  canvassers  shall  proceed  to  make  a  state- 
ment of  the  votes  cast  at  the  election  {Comp.  Stat.,  p.  2112, 
§  108) ;  and  shall  certify  to  the  election  and  file  a  certificate 
of  election  together  with  the  statement  with  the  county  clerk 
(Comp.  Stat.,  p.  2113,  §  111) ;  that  the  county  clerk  shall 
then  make  out  a  certificate  of  election  and  send  the  same 
without  delay  to  each  person  elected.  Comp.  Stat.,  p.  2114, 
§114. 

From  this  it  appears  that  an  oflScial  determination  of  the 
result  of  the  election  in  a  county  could  not  be  had  until  six 
(and  it  might  be  ten)  days  after  the  day  on  which  the  elec- 
tion is  held,  and  it  is  upon  this  oflBcial  determination  that  the 
operation  of  the  Civil  Service  act,  in  a  municipality  adopt- 
ing it,  depends;  section  31  of  the  act  {Comp.  Stat.,  p.  3807, 
§  87)  providing  that  if  upon  such  canvass  a  majority  of  the 
votes  cast  ''shall  be  found  to  be  in  favor  of  its  acceptance 
it  shall  then,  but  not  otherwise,  become  operative  in  such 
municipality/' 

Briefly  put,  the  word  "now"  in  section  2  of  the  act  cannot 
mean  the  day  the  act  was  approved,  because  by  its  own  pro- 
visions the  act  must  first  be  adopted  by  a  municipality  before 
it  becomes  effective  therein.  Neither  can  the  word  ''now*^ 
be  construed  to  mean  the  day  the  election  at  which  the  act 
was  adopted  by  a  municipality  was  held,  because  of  the  pro- 
visions of  section  31  of  the  act;  it  therefore  necessarily  fol- 
lows that  the  word  ''now''  refers  to  the  time  fixed  by  section 
1  of  the  act,  which  is  forty-five  days  after  the  day  on  which 
the  election  was  held. 

This  being  so,  and  the  Civil  Service  act  not  being  in  force 
in  Passaic  county  at  the  time  of  the  dismissal  of  the  plaintiff, 
his  dismissal  was  legal  and  the  defendant  is  not  liable. 

The  judgment  of  the  court  below  will  be  reversed  and  a 
new  trial  awarded. 
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LI8CH,  J.     1. 

Chancelloh,  Chief  Justice,  Gak- 
rcHARD,  Parker,  Berqeit,  Minturk, 
^NHEiHER,  Williams,  Gardner,  JJ. 


MARKET,  a  corporation,  PROSB- 
T,  V.  SAMUEL  BAUM,  DEFENDANT- 


,  191^— Decided  November  20,  1916. 

[>istrict  Court  judgment  after  trial  where 

to  what  occurred  in  reference  to  the  trial 

idictory  certificates  of  the  trial  judge,  his 

iponse  to  a  rule  of  court  is  taken  as  truly 

3  no  power  to  adjourn  indefinitely  a  trial 
fterward  to  award  judgment  without  notice 
whom  it  is  to  be  rendered  or  opportunity 


Supreme  Court. 

oseph  E,  Strieker, 

Thomas  Brown. 

jourt  was  delivered  by 
preme  Court  on  certiorari  aflBrmed  the 
ct  Court  of  Perth  Amboy,  and  this  ad- 
lere  for  review.    The  ground  of  attack 
I  District  Court  is  that  said  court  Ic 
e  by  an  illegal  and  irregular  adgou 
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There  is  some  difBculty  in  ascertainmg  from  the  record 
just  what  took  place  in  the  District  Court.  The  defendant, 
who  is  the  present  appellant  and  the  prosecutor  in  the  Su- 
preme Court,  was  regularly  served  with  process,  appeared, 
and  the  case  went  to  trial  without  a  jury,  .on  July  2d,  1915. 
The  docket  shows  that  certain  witnesses  were  sworn  for 
plaintiff;  and  then  follow  these  entries: 

*'( Adjourned  to  allow  defendant  to  locate  Mr.  Shostak.) 

"September  7th,  1915,  judgment  was  rendered  for  plaintiff 
for  the  sum  of  $46.43  damages  and  $5.92  costs  of  suit.^' 

Defendant  having  taken  its  certiorari  and  assigned  as  rea- 
sons the  indefinite  adjournment  and  rendition  of  judgment 
without  notice  to  defendant,  plaintiff  traversed  the  return, 
alleging  that  the  "adjoumm^it^*  was  really  a  reservation  of 
decision  by  the  District  Court  with  permission  to  defendant 
to  produce  the  witness  if  this  should  be  done  before  judgment 
rendered.  The  Supreme  Court  ruled  the  judge  of  the  District 
Court  to  certify  whether  or  not  at  the  conclusion  of  the  trial 
of  said  cause  *  *  *  on  the  2d  day  of  July,  1915,  the  de- 
cision of  the  judge  of  said  court  was  reserved,  and  if  so  to 
certify  to  the  Supreme  Court  the  conditions  upon  wTiich  said 
decision  was  reserved,  if  any,  and  the  manner  in  which  judg- 
ment was  entered  thereon. 

The  judge  in  response  to  this  certified,  in  effect,  that  there 
had  been  no  adjournment,  that  the  trial  had  been  concluded 
and  decision  simply  reserved  with  the  privilege  to  defendant 
of  producing  Mr.  Shostak  at  any  time  before  entry  of  judg- 
ment, and  in  that  case  t^e  trial  would  be  opened  to  let  in  his 
testimony. 

A  few  days  after  this  certificate,  at  the  instance  of  defend- 
ant prosecutor,  the  judge  made  an  affidavit  stating  that  his 
memory  was  at  fault  when  he  made  the  certificate  and  that 
he  had  relied  largely  on  statements  of  the  plaintiff's  attorney ; 
that  on  further  investigation  he  found  that  he  did  not  hear 
all  the  testimony  or  reserve  decision,  but  postponed  the  trial 
to  enable  the  plaintiff  (and  not  the  defendant)  to  produce 
Shostak ;  that  defendant's  side  was  not  heard  or  to  be  heard 
until  Shostak  was  produced  by  the  plaintiff. 
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Upon  this  affidavit  being  presented  to  a  justice  of  the  Su- 
preme Court,  there  was  a  rule  on  the  original  plaintiff  to 
show  cause  why  the  amended  return  should  not  be  struck 
from  the  files,  with  leave  to  take  depositions.  These  were 
taken  and  the  judge  was  then  ruled  to  make  a  ^'positive  and 
certain  return."  His  final  return,  so  far  as  concerns  the 
present  inquiry,  is  as  follows: 

July  2d,  1915.  This  cause  was  called  at  ten  o'clock  in  the 
forenoon.  Plaintiff  appeared  by  Thomas  Brown  (who  moved 
to  amend  title  of' case).  Defendant  appeared  by  John  A. 
Delaney  for  Joseph  E.  Strieker.  Original  books  of  entry 
produced.  Samuel  Baum,  Dominick  Terrola,  Dora  Baum  and 
Ida  Sacamy  sworn  for  plaintiff. 

(Adjourned  to  allow  defendant  to  locate  a  Mr.  Shostak.) 

September  7th,  1915.  Judgment  was  rendered  for  plaint- 
iff for  the  sum  of  forty-six  dollars  and  forty-three  cents  dam- 
ages ($46.43)  and  five  dollars  and  ninety-two  cents  ($5.92) 
costs  of  suit 

(Here  follows  a  certificate  of  the  clerk  that  the  foregoing 
is  a  true  copy  of  the  records,  &c;) 

AMENDED  RETURN. 

On  the  7th  day  of  September,  1915,  Thomas  Brown,  at- 
torney for  the  plaintiff,  appeared  in  the  District  Court,  in 
the  city  of  Perth  Amboy,  and  moved  for  judgment  for  the 
plaintiff,  which  was  granted. 

(Signature  of  the  judge.) 

The  net  result  of  all  this  is,  that  the  Supreme  Court  had 
the  final  certificate  of  the  judge  in  response  to  rule  of  court 
which  must  be  taken  as  truly  stating  what  occurred  with  re- 
gard to  the  trial.  Searing  v.  Lum,  5  N,  J.  L,  683 ;  Drake  v. 
Camp,  45  Id.  293.  Prom  this  certificate  it  appears  that  there 
was  an  indefinite  adjournment  of  the  trial,  and  afterwards, 
without  notice  to  the  defendant,  who  had  taken  no  testimony, 
a  judgment  for  plaintiff  on  the  testimony  of  plaintiff's  wit- 
nesses alone. 
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The  well-established  rule  in  justices'  courts  is  that  there 
must  be  a  definite  adjournment  or  the  court  loses  jurisdiction 
of  the  cause.  Allen  v.  Summit  Board  of  Health,  46  N.  J.  L. 
99,  and  cases  cited,  overruling  Darlings  v.  Corey,  1  Id,  200. 
The  same  rule  applies  to  District  Courts,  except  that  after 
the  hearing  is  terminated,  the  court  may  reserve  decision  for 
a  reasonable  time.  Prudential  Insurance  Co,  v.  Taylor,  59 
Id,  352,  356.  The  authority  in  the  statute  is  to  adjourn  the 
trial  to  such  time  as  may  be  fixed  by  the  court  {Comp,  Stat,, 
p.  1998,  §  148),  a  provision  which  relates  *^to  the  trial  of  the 
cause  and  to  such  other  proceedings  therein  as  require  the  at- 
tendance of  parties  in  order  that  their  interests  may  be  prop- 
erly conserved."  Prudential  Insurance  Co,  v.  Taylor,  vbi 
supra.  The  provision  of  section  148  permitting  the  judge  to 
mark  a  case  ^'not  moved,''  is  not  applicable  on  the  facts  of  this 
case.  It  may  be  that  inasmuch  as  the  adjournment  appears 
to  have  been  on  defendant's  application,  the  cause  could  have 
been  reinstated  on  due  notice  to  defendant  to  proceed  with 
the  trial.  This  it  is  not  necessary  to  decide,  for  no  notice  was 
given  and  judgment  was  ordered  on  the  ex  parte  application 
of  plaintiff.  The  District  Court  was  without  jurisdiction  to 
award  such  judgment. 

It  follows  that  the  judgment  of  the  Supreme  Court  and 
that  of  the  District  Court  are  reversed,  with  costs. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Chief  Justice,  Swayze, 
Parker,  Bergen,  Minturn^  Kalisch,  White,  Heppen- 
HEiMER,  Williams,  Taylor,  JJ.    11. 
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IZZOLO,  TRADING,  Ac,  PLAINTIFF-APPELLANT, 
BLES  W.  POYSHER,  BUILDER,  AND  ALFRED 
OWNER,  RESPONDENTS^DEFENDANTS. 

led  July  6,  1916— Decided  November  20,  1916. 

ihanics*  Hen  suit  the  whole  claim  is  not  vitiated  because 
'  more  items  improperly  set  out  in  the  bill  of  particulars, 
od  and  bad  items  are  not  inseparably  blended. 
1  statement  in  the  bill  of  particulars  of  a  mechanics'  lien 
it  the  work  was  done  by  ciHitract  at  a  price  mentioned 
mt. 

D  architect  wrongfully  refuses  to  issue  certificates  of  com- 
f  work,  it  is  not  necessary  to  show  that  the  owner  par- 
in  the  wrongful  refusal,  in  order  to  sustain  an  allegation 
,  based  upon  such  refusal 


a  mechanics'  lien  suit  by  the  principal  contrac- 
after  a  trial  in  the  Circuit  Court  resulted  in  a 
Igment  against  the  *T)uilder''  and  special  jndg- 
5t  the  "owner."    On  appeal  to  the  Supreme  Court 

judgment  was  sustained,  and  this  phase  of  the 
appealed.  The  special  judgment  against  Stahl  as 
IS  reversed  for  reasons  set  forth  in  the  following 
opinion  of  the  Supreme  Court : 
I  no  error  which  warrants  reversal  of  the  judg- 
ist  the  builder.  The  case  is  different  with  the 
against  the  owner.  The  lien  claim  container" 
iculars  as  follows: 

payment    under    contract    dated 

;.  29th,  1912 $1,500.00 

I   work   performed   and   materials 
nished  at  the  request  of  the  owner 
1  architect  as  follows: 
^e  from  wood  beams  to  reinforced 

Crete  ceiling   80.00 

:ete  between  beams  and  booth  floor 

place  of  wood 50.00 
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**One  extra  door  covered  with  metal  in 

booth  completed * . . .        $15.00 

"One  double  iron  trap  door  above  iron 

ladder    8.00 

"Six  brass  shore  electric  chandelier  sets . .         72 .  00 

"One  14  shell  with  brass  frame  chande- 
lier            10.00 

"Extra  work  cellar  drain  from  rear  yard 

to  cellar  : 68.00 

"To  lower  the  two  rear  exits  excavating, 
retaining  wall  as  per  submitted  esti- 
mate         253.00 

"Total  amount  claimed $2,056.00 

"At  the  close  of  the  plaintiff's  case  a  motion  was  made  to 
nonsuit  as  against  the  owner  because  of  the  insufficiency  of 
the  bill  of  particulars.  Thereupon  on  application  of  the 
plaintiff,  the  circuit  judge  allowed  amendments  specifying 
that  the  items  of  $80,  $50,  $15,  $8,  $68  and  $253  were  fur- 
nished by  agreement  in  the  months  of  February  or  March, 
1913.  No  amendment  was  made  as  to  the  items  of  $1,500, 
$72  or  $10.  Clearly  the  item  of  $1,500  is  not  set  forth  as  the 
statute  requires.  Section  16,  IV.  (Comp,  Stat,,  p,  3304),  re- 
quires : 

"  ^A  bill  of  particulars  exhibiting  the  amount  and  kind  of 
labor  performed  and  of  materials  furnished,  and  the  price  at 
which  and  times  when  the  same  was  performed  and  furnished, 
and  giving  credit  for  all  the  pa3nnents  made  thereupon  and 
deductions  that  ought  to  be  made' therefrom,  and  exhibiting 
the  balance*  justly  due  to  such  claimant.' 

'TVlien  the  work  and  materials  are  furnished  by  contract, 
the  particulars  need  not  be  stated  ^further  than  by  stating, 
generally,  that  certain  work  therein  stated  was  done  by  con- 
tract at  a  price  mentioned.' 

"The  present  bill  of  particulars  does  not  set  forth  the 
amount  and  kind  of  labor  performed  and  materials  furnished ; 
it  does  not  state  prices  and  times,  as  to  the  $1,500,  even  after 
amendment;   it  does  not  give  credit  for  all  payments  made; 
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and  if  it  can  be  held  to  state  that  the  work  was  done  by  con- 
tract, it  does  not  mention  the  price.  The  plaintiff  does  not 
defend  this  method  of  setting  forth  the  particulars,  but 
argues  that  the  question  was  not  properly  raised  by  motion  to 
nonsuit,  since  the  lien  might  be  good  as  to  the  other  items  as 
to  which  amendments  were  allowed.  The  difBculty  with  this 
argument  is  that  the  bill  of  particulars  is  a  single  bill,  and  if 
it  fails  to  comply  with  the  statute,  it  cannot  support  a  lien  as 
to  a  portion  only.  The  owner  was  entitled  to  a  nonsuit,  and  as 
far  as  the  judgment  is  special  against  the  property,  it  must 
be  reversed.  Whether  or  not  an  amendment  is  still  permis- 
sible is  a  question  not  presented  by  this  record.  The  reversal, 
is  without  costs." 

For  the  appellant,  Samuel  F.  Leber, 

For  the  respondent,  Hugo  Woemer, 

The  opinion  of  the  court  was  delivered  by 

Parker,  J.  It  is  not  quite  clear  whether  the  Supreme 
Court  held  that  all  the  items  in  the  bill  of  particulars  were 
defective  after  amendment,  or,  conceding  that  some  of  these 
items  were  good,  held  that  the  whole  bill  was  vitiated  by  one 
bad  item.  We  conclude  on  our  examination  of  the  case  that 
some  of  the  items  are  suflBciently  stated,  and  that  so  far  as 
they  are  so  stated  the  lien  can  be  supported. 

Four  things  are  required  to  be  contained  in  a  valid  lien 
claim,  under  section  16  of  the  Mechanics'  Lien  act — 

1.  A  description  of  the  building  and  curtilage. 

2.  The  name  of  the  owner  (at  the  time  of  filing  the  lien). 
Edwards  v.  DerricTcson,  28  N.  J.  L,  39 ;  29  Id.  468. 

3.  The  name  of  the  person  that  contracted  the  debt 
(^T)uilder").  These  requirements  were  all  met  in  the  lien 
claim  under  consideration  as  amended. 

4.  A  bill  of  particulars  exhibiting  (a)  the  amount  and 
kind  of  labor  performed  and  materials  furnished;  (6)  the 
price  at  which,  and  (c)  the  times  when  the  same  were  per- 
formed and  furnished;   (d)  giving  credit  for  all  the  payments 
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made  thereupon;  (e)  exhibiting  the  balance  justly  due  to  the 
claimant. 

But  where  the  work  or  materials,  or  both,  are  furnished  by 
contract,  the  statute  provides  that  the  statement  need  not 
state  the  particulars  of  such  labor  or  materials  further  than 
by  stating,  generally,  that  certain  work  therein  stated  was 
done  by  contract  at  a  price  mentioned. 

The  claim  is  to  be  verified  by  oath  of  the  claimant  in  a 
form  specified  in  the  statute ;  and  if  the  claim  be  not  filed  in 
the  manner  or  within  the  time  prescribed,  or  if  the  bill  of  par- 
ticulars shall  contain  any  willful  or  fraudulent  misstatement 
of  the  matters  directed  to  be  inserted  therein,  the  lien  fails. 

There  is  evidence  to  show  that  this  lien  claim  was  filed 
within  the  legal  time.  It  was  also  filed  in  the  manner  pre- 
scribed, viz.,  in  the  county  clerk's  oflBce,  made  up  in  the  form 
and  with  the  verification  required  by  the  statute.  The  clause 
"in  the  manner  ♦  ♦  ♦  aforesaid^'  cannot  refer  to  the  ac- 
curacy of  the  bill  of  particulars,  item  by  item,  because  that  is 
covered  by  a  special  clause,  whereby  the  claim  is  invalidated 
for  willful  or  fraudulent  misstatement.  No  other  defect  in 
the  bill  of  particulars  is  mentioned  in  the  act.  Our  cases  have 
held,  at  a  time  when  the  act  was  strictly  construed  as  an  in- 
novation on  the  common  law  (Ayres  v.  Revere,  25  N.  J.  L. 
474;  Associates  v.  Davison,  29  Id.  415),  that  if  the  bill  of 
particulars  as  a  whole  failed  to  measure  up  to  the  require- 
ments the  lien  failed.  Associates  v.  Davison,  snpra.  But 
even  at  that  period  it  was  not  said  that  an  illegal  item  would 
vitiate  the  whole  bill.  On  the  contrary,  the  stress  was  laid 
on  the  fact  that  not  a  single  item  was  supportable.  Page 
422.  In  Edwards  v.  Derrichson,  supra,  the  claim  contained 
an  item  for  construction  of  a  flume,  and  it  was  argued  that 
this  was  not  lienable  and  made  the  claim  incompetent  as  evi- 
dence on  the  trial.  Mr.  Justice  Van  Dyke,  writing  for  the 
Supreme  Court,  said  (on  p,  42) :  "If  the  charge  for  the 
flume  were  in  the  claim  wrongly,  it  could  not  impair  it  as 
legal  evidence  to  prove  the  other  matters  contained  in  it,  and 
it  was  therefore  properly  received."  The  language  of  the  act 
at  that  time  was  identical  with  that  of  the  present  act  in  this 
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1853,  p.  437;  Nia^.  Dig.  (1861)  525; 
wards  v.  Derrickson  was  affirmed  in  this 
t68),  the  argument  there  being  that  the 

holding,  as  it  did,  that  the  flume  item 
L73.  Nothing  was  said  in  the  discussion 
e  whole  claim  thereby,  though  the  point 
I. 

md  we  can  find  none,  holding  that  the 
}d  because  of  one  or  more  items  improp- 
1  of  particulars.  And  whereas  the  earlier 
a  strict  construction  of  the  act,  recent 
mewhat  to  the  contrary.  BucJumcm  & 
.  Einstein,  8'J'  N.  J.  L,  307 ;  Charhter  & 
>  76  Id.  524.  Great  liberality  has  been 
rts  in  permitting  amendments,  both  of 

even  after  expiration  of  the  time  for 
\ric(m  Brick  Co.  v.  Drinkhotise,  59  Id. 

by  adding  the  names  of  parties  to  be 
ime.  Vredand  Building  Co.  v.  KnicJcer- 
f5  Id.  551.  Such  cases  illustrate  the 
s  to  give  full  effect  to  the  law  within  its 
without  working  injustice.  The  rule  pro- 
t  to  the  bill  of  particulars  by  a  careful 
B,  is  that  *^a  claim  is  not  necessarily  bad, 
mate,  as  well  as  legitimate,  items;  for 
the  good  items ;  but  if  the  good  and  the 
irably  blended,  the  claim  will  be  bad." 
len  L.  {2d  ed.)  96.    We  think  this  is  a 

statement  of  the  law;  so,  that  if  the 
bar  contained  items  set  forth  in  accord- 
ite,  either  in  its  original  form  or  as 
bave  been  improper  to  nonsuit  because 
e  been  insufficiently  stated,  there  being 
1  or  fraudulent  misstatement, 
m  examination  of  the  claim  as  amended 
m  to  nonsuit, 
as  not  amended. 
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The  $80  item  was  amended  by  stating  that  the  work  was 
done  in  February  or  March,  1913,  by  agreement  between  the 
builder  and  the  contractor. 

The  same  amendment  was  made  to  the  items  of  $50,  $15 
and  $8,  also  to  the  items  of  $68  and  $253. 
.  A  reading  of  the  whole  bill  pt  particulars  will  make  it 
fairly  plain  that  the  plaintiff  claimed  to  have  executed  a  build- 
ing contract  dated  October  29th,  1912,  and  extras  to  that 
contract  specially  agreed  upon ;  that  he  had  received  all  pay- 
ments imder  the  main  contract,  except  the  last,  and  claimed 
for  that,  and  also  for  the  price  of  the  extra  work  as  agreed ; 
and  that  he  had  completed  the  building  described  in  the  lien 
on  April  29th,  1913.  This  we  consider  a  sufficient  specifica- 
tion, at  least,  as  to  some  of  the  extra  items.  The  statute 
makes  a  special  provision,  touching  work  done  under  contract, 
as  already  noted.  A  general  statement  that  the  work  was 
done  by  contract  at  a  price  mentioned  is  sufficient;  and  the 
amended  items  in  this  respect  complied  with  the  statutory 
requiremient.  The  dates  assigned  (February  or  March,  1913) 
are  somewhat  indefinite,  especially  as  the  claim  was  not  filed 
until  June  26th,  and  suit  was  not  begun  until  July  1st;  but 
the  original  contract  and  extras  incidental  to  the  construction 
of  a  satisfactory  building  constituted  one  complete  work,  and 
the  claim  was  filed  well  within  four  months  from  the  date  of 
the  last  work  done  or  materials  furnished  as  set  out  in  the 
claim.  This  time  limit  is  the  underlying  reason  for  a  par- 
ticular statement  of  dates.  Associates  v.  Davison,  29  N.  J. 
L.  421,  422.  In  that  case  tliere  was  no  claim  for  contract 
work.  The  present  case  is  more  like  Williamson  v.  New  Jer- 
sey Southern  Railway  Co,,  28  i\\  J.  Eg,  277,  296 ;  affirmed, 
29  Id,  311,  315,  where  there  was  a  general  statement  of  con- 
tract work. 

We  conclude,  then,  that  there  was  after  amendment  a  suffi- 
cient claim  for  certain  contracted  extras  to  a  main  contract, 
for  an  entire  work  completed  April  29th,  1913,  and,  conse- 
quently, that  at  least  as  to  part  of  the  claim  there  was  a  ease 
for  the  jury.  This  being  so,  the  question  whether  plaintiff 
was  entitled  to  recover  on  other  items  is  immaterial  here. 
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because  those  items  were  not  legally  challenged  except  on 
motion  to  nonsuit. 

There  remain,  however,  a  number  of  points  made  by  de- 
fendant on  the  trial,  which,  if  well  taken  either  in  whole  or 
part,  would  require  an  afl&rmance  of  the  judgment  of  the  Su- 
preme Court,  notwithstanding  our  dissent  from  the  view  ex- 
pressed by  that  court  on  the  questions  just  discussed. 

First,  that  plaintiff  failed  to  reply  to  the  answer,  which 
set  up  among  other  things  plaintiff's  failure  to  procure  the 
architecf  s  certificate  required  by  the  contract  as  a  condition 
precedent  to  the  last  payment.  There  was  a  preliminary 
motion  to  nonsuit  on  this  ground,  which  the  court  denied, 
some  two  weeks  before  the  trial.  No  exception  was  taken  to 
this  ruling.  At  the  opening  of  the  trial,  plaintiff  moved  to 
^^add  to  his  reply  all^ations  of  fraud  on  the  part  of  the 
architect  and  waiver  as  to  written  authority  on  the  part  of 
the  owner. '^  Defendant  objected  on  the  ground  of  laches. 
The  motion  was  granted,  and  no  exception  was  prayed.  There 
was  no  reply  then  to  amend,  it  is  true,  but  the  purport  of 
the  motion  was  plain,  viz.,  to  put  the  record  into  shape  to 
try  out  the  issue  that  was  in  fact  tried,  of  fraud  by  the  archi- 
tect in  refusing  the  certificate,  on  the  theory  of  Chisni  v. 
Schipper,  51  N.  J.  L.  1,  and  Bradner  v.  Roffsell,  57  Id.  412. 
Defendant  no  doubt  was  entitled  to  have  the  record  perfected  • 
before  going  on  with  the  trial,  but  did  not  make  this  point. 
We  find  no  injurious  error  properly  before  us  in  this  phase 
of  the  case.  The  Supreme  Court  afterwards  allowed  the 
reply  to  be  filed. 

Next,  the  apparent  confusion  of  builder  and  owner  in  the 
claim  was  clarified  by  an  amendment  made  during  the  trial 
by  the  trial  judge,  under  the  act  of  1911,  page  47.  Both 
were  originally  charged  both  as  builders  and  owners,  and  the 
amendment  limited  the  claim  so  as  to  charge  Poysher  only 
as  builder  and  Stahl  solely  as  owner.  Whether  their  liability 
could  have  been  enlarged  by  an  amendment  after  the  time 
for  filing  the  claim  had  expired,  is  not  now  in  question.  In 
the  case  of  each  it  was  diminished,  and  they  were  not  legally 
harmed  thereby,  nor  were  outside  parties  injuriously  affected. 
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The  point  that  the  order  for  amendment  of  the  lien  claim 
was  entitled  in  the  cause,  is  as  we  think  without  substance. 
If  improperly  so  entitled,  it  is  not  thereby  yitiated,  as  the 
error  is  of  form  only.  Moreover,  it  is  open  only  to  collateral 
attack  in  this  cause,  on  the  ground  that  the  judge  had  no 
jurisdiction  to  make  it.  Americofi  Brick  Co.  v.  Drinhhouse, 
59  N.  J.  L.  462,  466. 

With  respect  to  the  refusal  of  the  architect  to  issue  a  cer- 
tificate, the  question  whether  that  refusal  was  fraudulent  was 
left  to  the  jury  under  instructions  to  which  no  exception  was 
taken.  Defendants^  position  is  that  there  was  no  question 
of  fraud  raised  on  the  evidence.  It  is  inferable  from  the 
architect's  own  testimony  that  he  was  ready  to  issue  the  cer- 
tificate, but  that  the  defendants  wished  to  cut  down  the  final 
payment  by  several  hundred  dollars  on  account  of  a  counter- 
claim which  the  architect  refused  to  recognize  or  support  ex- 
cept for  a  much  smaller  sum ;  that  he  advised  the  plaintiff 
to  "get  after  them  and  get  his  money;''  and  that  when 
plaintiff  asked  for  the  certificate,  it  was  on  the  day  before 
suit  was  begun,  after  plaintiff  had  retained  counsel,  and  that 
he  then  refused  it  because  he  ^^did  not  want  it  to  appear  that 
he  was  issuing  a  certificate  for  a  case."  Such  a  reason  was, 
of  course,  no  reason  at  all,  and  led  the  judge  very  naturally 
to  inquire  of  the  witness  whether  he  did  not  think  that  he 
had  assumed  responsibilities  not  belonging  to  his  duties  as 
architect.  If  the  witness'  statement  was  true,  and  there  was 
no  reason  to  believe  the  contrary,  his  refusal  under  such  cir- 
cumstances was  fraudulent  in  the  sensS  in  which  the  court 
understood  it  in  Chism  v.  Schipper  and  Bradner  v.  RoffseU, 
uH  stipra.  It  is  claimed  that,  to  constitute  such  fraud,  the 
owner  must  be  a  participant.  If  this  were  the  rule,  a  corrupt 
architect  would  be  greatly  aided  in  extorting  money  from 
the  contractor  as  a  condition  of  awarding  a  certificate  that 
was  fully  earned.    The  injustice  of  such  a  situation  is  obvious. 

The  next  point  is  that  the  extra  work  claimed  was  done,  if 
at  all,  without  a  written  order  and  agreement  in  writing  as 
to  the  cost,  as  required  by  the  main  contract.     The  answer 
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is  that  the  evidence  brings  the  ease  within  the  rale  of 
Headley  v.  CwvUeer,  82  N.  J.  L.  635. 

The  next  two  points,  as  to  charges  for  work  required  by 
building  regulations  of  the  city,  and  the  date  when  the  work 
was  completed,  do  not  call  in  question  any  ruling  of  the 
trial  court. 

The  next  point  is  that  suit  was  not  begun  until  July  Ist, 
1913,  and  that  this  was  over  four  months  after  completion. 
This  also  is  a  question  of  fact  arising  on  the  evidence,  some 
of  which  was  to  the  effect  that  the  work  was  not  completed 
until  April  26th. 

A  number  of  rulings  on  evidence  are  attacked  which  we 
deem  it  unnecessary  to  discuss  in  detail.  It  should  be  suffi- 
cient to  say  that  we  have  examined  them  all  .and  find  no 
injurious  error  in  any  of  them.  The  point  that  the.  verdict 
was  contrary  to  the  charge  of  the  court  is  not  one  that  we 
can  review  on  this  appeal. 

The  last  point  is  that  time  was  of  the  essence  of  the  con- 
tract. It  does  not  seem  to  have  been  made  at  the  trial,  un- 
less included  in  the  broad  ground  taken  on  the  motion  to 
direct  a  verdict  for  defendant,  that  there  was  no  evidence 
to  show  a  completion  of  the  contract  according  to  its  terms. 
This  we  think  did  not  point  out  the  time  element  so  as  to 
require  the  trial  judge  to  rule  on  it;  but  conceding  that  it 
did,  defendant,  who  had  accepted  the  building,  could  claim 
no  more  than  damages  for  the  delay,  for  which  there  seems 
to  have  been  no  claim  in  the  answer. 

The  judgment  of  the  Supreme  Court  will  be  reversed  and 
that  of  the  Circuit  Court  affirmed. 

For  dffirmance — None. 

For  reversal — The   Chancellor,   Trenchard,   Parker, 

MiNTURN,  KaLISCH,  BlACK,  WhITE,  HEPPENtiiEIMER,  WIL- 
LIAMS, Taylor,  Gardner,  J  J.    11. 
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THE  STATE,  DEFENDANT  IN  ERROR,  v.  JAMES  P.  REILLY, 
Jb.,    plaintiff    IN    ERROR. 

Submitted  Jaly  10,  1916— Decided  November  20,  1916. 

When  a  party  asks  for  an  instruction  to  the  jury  which  is  partly  good 
and  partly  bad,  it  is  proper  to  refuse  it  altogether. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  88  N,  J.  L.  104. 

For  the  plaintiff  in  error,  William  R.  Wilson, 

For  the  defendant  in  error,  Alfred  A.  Stein. 

The  opinion  of  the  court  was  delivered  by 

Pabker,  J.  We  conclude  that  the  judgment  of  the  Su- 
preme Court,  affirming  the  conviction  in  the  Union  Quarter 
Sessions,  should  be  itself  aflSrmed,  and  concur  in  the  opinion 
delivered  for  the  Supreme  Court  by  Mr.  Justice  Bergen,  ex- 
cept in  the  particular  now  to  be  specified. 

At  the  trial  the  defendant  requested  the  court  to  charge 
"that  the  burden  of  proof  that  a  person  charged  with  bigamy 
has  not  been  actually  absent' from  his  wife  for  five  years,  and 
that  she  was  known  to  him  to  be  living  within  that  time,  is 
on  the  state  and  not  on  the  defendant." 

The  Supreme  Court  held  that  the  request  was  sufBciently 
complied  with  by  charging  the  burden  of  proving  that  the 
first  wife  was  alive,  "in  connection  with  what  the  court 
said  on  the  same  subject  immediately  following,"  which,  as 
the  Supreme  Court  held,  "put  the  burden  on  the  state  of 
proving  aflBrmatively  and  beyond  a  reasonable  doubt  that  the 
defendant  had  not  been  continually  absent  from  his  wife  for 
five  years,  and  that  she  was  known  to  him  to  be  living  within 
that  time." 
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Our  examination  of  the  charge  leads  us  to  the  view  that 
the  request  was  not  sufficiently  complied  with.  The  matter 
"immediately  following^'  is  undoubtedly  the  portion  of  the 
charge  where  the  judge  said  that  the  defendant  would  be 
innocent  of  bigamy  if  he  did  not  know  that  his  wife  was  alive, 
and  if  it  appears  that  he  had  not  heard  from  her  during  a 
period  of  five  years  prior  to  his  second  marriage.  This  is  a 
very  different  thing  from  saying  that  the  state  must  prove 
that  he  did  know.  We  think  that  this  part  of  the  opinion  is 
not  justified  by  the  record. 

Bi^t  this  does  not  lead  to  a  reversal,  for  we  consider  that 
defendant  was  not  entitled  to  the  request  in  the  form  in 
which  it  was  made,  because  it  called  for  the  imposition  of 
the  burden  on  the  state  of  showing,  both  that  defendant  had 
not  been  continually  absent  from  his  wife  for  five  years,  and 
that  she  was  known  to  him  to  be  living  within  that  time.  If 
defendant  was  entitled  to  the  second  branch  of  this  request, 
as  to  which  we  express  no  opinion,  still  he  was  not  entitled 
to  the  first. 

Our  statute,  section  52  of  the  Crimes  act  {Comp.  Stat.,  p. 
1762),  is  substantially  similar  to  the  English  act  (see  Bish, 
Stat.  Crimes,  §  581)  and  dissimilar  to  the  New  York  act, 
which  puts  the  exception  in  the  enacting  clause.  Fleming  v. 
People,  27  N.  Y.  330.  The  Supreme  Court  properly  held,  that 
under  our  act  the  indictment  need  not  negative  tlie  exception. 
There  is  of  course  ample  authority  for  this  rule  with  regard  to 
exceptions  and  provisos  not  contained  in  the  enacting  clause. 
As  a  corollary,  the  burden  of  proof  is  generally  on  the  de- 
fendant to  bring  himself  within  the  exception.  5  Cyc.  700; 
Plainfield  v.  Watson,  57  iV^.  J.  L.  525.  The  rule  as  laid  down 
by  Mr.  Bishop  (Stat  Crimes,  §  607)  is  that  when  the  state 
has  shown  the  two  marriages  and  that  the  first  wife  was 
alive  at  the  time  of  the  second,  "the  defendant  may  rebut 
this  prima  facie  case  by  proof  of  her  seven  years'  absence. 
Then,  if  the  state  contends  that  nevertheless  he  knew  her  to 
be  alive  within  this  period,  it  must  prove  his  knowledge ;  he 
is  not  required  negatively  to  establish  his  want  thereof.    And 
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the  jury  are  to  determine,  under 
real  fact  as  to  his  knowledge  was/^ 

As  already  stated,  we  are  not  re( 
tion  whether  the  burden  is  on  the 
anf  8  knowledge  that  the  first  w: 
statutory  period.  It  is  sufiBcient  t 
vitiated  by  the  inclusion  of  the  < 
the  burden  was  on  the  state  to  pre 
been  continually  absent  from  his  ^ 
a  party  asks  for  an  instruction 
partly  bad,  it  is  proper  to  refuse 
.  State,  55  N,  J.  L.  17;  Consolidai 
with,  58  Id,  416;  affirmed,  61  Id. 
Railroad  Co.,  74  Id.  424.  There 
failing  to  charge  in  the  language  c 

Let  the  judgment  be  affirmed. 

For  affirmance — The  Chancei 
ARD,  Parker,  Minturn,  Kalisch, 
HEiMER,  Williams,  Taylor,  Gar] 

For  reversal — None.  . 


FRANK  J.  HIGGINS,  ADMINISTRi 
DECEASED,  APPELLANT,  v.  E 
AND  WELLS-FARGO  6p  COMP 

Argued  June  23,  1916— Decide 

1.  Ad  express  company  engaged  in 
hire  is  not  a  "common  carrier  by 
with  a  railroad  company  for  trans 
and  therefore  is  not  subject  to  th 
congress  of  the  United  States  rel 
mon  carriers  to  their  employes  in 
22d,  1908. 
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The  plaintiflTs  intestate  was  the  serrant  of  an  express  company, 
and  in  the  performance  of  his  service  was  drawing  a  truck  along 
the  platform  of  a  railroad  company  so  near  its  edge  that  the 
rear  of  the  truck  was  struck  by  a  passing  engine  and  the  col- 
lision caused  him  to  be  thrown  under  it,  which  ran  over  and  killed 
him.  He  had  been  in  the  service  long  enough  to  know  that  en- 
gines were  constantly  passing  along  the  rails  next  to  the  platform, 
which  was  of  sufficient  width  to  allow  him  to  keep  the  truck  beyond 
the  danger  of  being  struck  by  that  part  of  the  engine  which  ordi- 
narily overlaps  the  edge  of  the  platform,  and  the  accident  hap- 
pened because  the  deceased  was  pulling  the  truck  within  the 
range  of  that  part  of  the  engine  which  usually  overlaps  a  properly 
constructed  platform.  Heldj  that  the  negligence  of  the  deceased 
contributed  to  the  accident  and  the  railroad  company  was  not 
liable. 


On  error  to  the  Supreme  Court. 

For  the  appellant,  Alexander  Simpson, 

For  the  respondents.  Collins  &  Corhin, 

The  opinion  of  the  court  was  delivered  by 

Bebgen,  J.  This  action  was  instituted  against  the  Erie 
Railroad  Company  and  the  Wells-Fargo  &  Company  to  re- 
cover damages  for  the  death  of  the  plaint iff^s  intestate.  The 
liability  of  the  Wells-Fargo  &  Company  is  rested  on  the  fed- 
eral statute  entitled  "An  act  relating  to  the  liability  of  com- 
mon carriers  to  their  employes  in  certain  cases/'  approved 
April  22d,  1908,  and  that  of  the  railroad  company  on  the  neg- 
ligent operation  of  one  of  its  engines.  The  trial  court  di-» 
rected  a  nonsuit  as  to  each  defendant  from  which  the  plaintiff 
appeals.  At  the  close  of  the  plaintiff's  case  the  following 
facts  were  established:  The  Wells-Fargo  &  Company  was 
engaged  in  what  is  usually  called  an  express  business,  receiv- 
ing, transporting  and  delivering  articles  of  merchandise  for 
hire,  and  in  conducting  this  business  used,  among  others,  the 
railway  facilities  of  the  defendant  company,  and  employed  a 
number  of  persons,  of  whom  the  deceased  was  one,  to  load 
and  unload  the  merchaudise  at  the  railroad  company's  termi- 
nal in  Jersey  City,  and  in  doing  this  it  was  necessary  to  use 
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trucks,  moving  them  along  platforms  provided  by  the  railroad 
company.  The  deceased  was  in  the  service  of  the  Wells-Fargo 
&  Company,  and  not  of  the  railroad  company,  and  on  the  day 
of  the  accident  was  pulling  an  empty  track,  which  had  only 
a  single  handle,  along  a  platform  to  meet  an  incoming  car, 
and  while  he  was  doing  this  drew  the  truck  so  near  the  edge 
of  the  platform  that  it  was  struck  by  a  part  of  one  of  the  en- 
gines of  the  railroad  company,  which  overlapped  the  platform, 
the  force  of  which  threw  the  handle  of  the  truck  against  the 
deceased  causing  him  to  fall  on  the  track  so  near  the  engine 
that  three  wheels  of  the  tender  ran  over  his  body  and  killed 
him.  It  is  not  claimed  that  the  platform  was  a  faulty  con- 
struction or  that  the  overlap  was  unusual.  It  further  ap- 
peared that  the  deceased  had  worked  there  for  two  weeks; 
that  trains  and  engines  were  constantly  running  along  the 
platform,  some  going  in,  and  others  backing  out  with  the 
tender  first  in  order  to  reach  a  switch,  all  of  which  was  within 
the  observation  of  the  deceased.  PlaintiflE  produced  but  two 
witnesses  who  saw  the  accident,  one  a  passenger  who  had  just 
alighted  from  a  train  who  testified  that  the  deceased  was 
pulling  the  truck  with  his  back  towards  the  approaching  en- 
gine, which  was  backing  out  with  tender  ahead,  and  that  the 
truck  was  so  near  the  edge  of  the  platform  that  the  tender 
struck  about  an  inch  of  the  truck,  the  collision  throwing  the 
deceased  under  the  tender.  The  other  witness  was  the  fire- 
man nmning  the  engine,  who  said  that  he  saw  the  man  and 
the  truck  as  he  was  approaching,  both  being  far  enough  away 
to  clear  the  engine,  but  that  just  as  the  tender  reached  the 
truck  the  deceased  turned  as  if  to  cross  the  platform  which 
threw  the  truck  against  the  overlapping  beam  of  the  tender, 
and,  although  he  put  on  the  brake  and  reversed  his  engine  at 
once,  some  of  the  wlioels  of  the  tender  ran  over  tlie  deceased. 
So,  we  have  this  situation,  either  the  deceased  was  drawing 
the  truck  so  near  the  edge  of  the  platform  that  it  was  in 
danger  of  being  struck  by  the  overlap  cf  the  tender,  or  that 
the  deceased  by  turning  the  truck  brought  it  against  the 
tender. 

In  either  case  the  truck  must  have  been  very  near  the  edge 
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of  the  platform,  which  was  of  sufficient  width  to  allow  the 
deceased  to  keep  beyond  the  danger  of  being  hit  by  passing 
engines.  The  case  of  the  defendant  Wells-Fargo  &  Company 
manifestly  does  not  fall  within  the  purview  of  the  act  of  con- 
gress relied  upon  by  the  plaintiff,  for  it  is  not  a  common  car- 
rier 'T)y  railroad/'  to  which  class  of  carriers  alone  the  statute 
applies,  and,  therefore,  as  to  this  defendant,  the  nonsuit  was 
correct.  As  to  the  other  defendant;,  the  Erie  Railroad  Com- 
pany, we  think  the  undisputed  evidence  shows  that  the  de- 
ceased contributed  to  the  accident,  even  if  the  defendant  was 
guilty  of  negligence  in  operation  of  its  engine,  a  question  we 
are  not  called  upon  to  determine  in  this  case. 

The  law  is  well  settled  in  this,  state  that  where  a  person 
places  himself  so  near  the  edge  of  a  railroad  platform  as  to 
be  within,  the  line  of  the  ordinary  overhang  of  a  properly- 
constructed  platform  and  engine  he  contributes  to  the  injury, 
and  the  company  is  not  liable  for  the  injuries  he  may  suffer 
from  such  negligent  exposure  to  danger.  Dotson  v.  Erie  Rail- 
road Co,,  68  N.  J.  L,  679.  In  this  case  we  have  this  condi- 
tion: The  deceased  was  employed  in  a  terminal  station, 
where  he  must  have  known  from  ordinary  observation  that 
engines  were  passing  constantly  along  the  station  platform; 
that  they  were  being  run  both  forward  and  backward, '  and 
that  they  overlapped  the  platform  in  an  ordinary  oianner, 
still,  with  this  knowledge,  he  drew  the  truck  so  near  the  edge 
of  the  platform  as  to  be  within  the  range  of  the  overlap.  If 
he  had  been  walking  along  the  platform  with  his  back  to  the 
engine,  so  near  the  edge  as  to  have  been  struck  by  the  overlap, 
the  case  would  be  precisely  that  shown  in  Dotson  v.  Erie  Rail' 
road  Co,,  supra,  in  which  this  court  held  that  plaintiff  could 
not  recover,  and  clearly,  the  rule  is  not  afifected  because  th<* 
deceased,  instead  of  standing  in  a  place  which  common  knowl- 
edge teaches  is  dangerous,  places  a  truck  which  he  is  drawing 
in  a  like  position,  and  which  if  struck  by  a  passing  train  will 
probably  injure  him.  The  negligence  of  the  defendant's  ser- 
vant does  not  excuse  the  contributory  negligence  of  the 
plaintiff. 

The  judgment  appealed  from  is  affirmed,  with  costs. 
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89  N.  J,  L.  Penna.  Co.  for  Ins.,  &c.,  v.  Marcus. 

For  affirmance — The  Chancellor^  Chief  Justice 
RisoN,  Trenchard^  Parker,  Bergen^  Black,  White^ 
penheimer,  Williams,  Taylor,  JJ.    11. 

For  reversal — Minturn,  Kalisch^  Gardner,  JJ. 


THE  PENNSYLVANIA  COMPANY  FOR  INSURANC 
LIVES  ET  AL.,  RESPONDENTS,  v.  ANDREW  Mi 
APPELLANT. 

Argued  June  30,  1916— Decided  November  20,  1916. 

A  statute  prohibited  the  entry  of  a  judgment  on  any  bond  t 
mortgage  has  or  may  be  given  for  the  same  debt,  unless,^] 
the  entry,  there  shall  be  filed  with  the  clerk  or  register 
county  in  which  the  mortgaged  premises  are  located,  a 
notice  of  the  proposed  judgment  setting  forth  the  court  ii 
it  is  proposed  to  enter  the  judgment,  with  the  place  of  n 
the  mortgage  and  a  description  of  the  mortgaged  premises, 
that  the  statute  is  not  unconstitutional  when  applied  Xa 
existing  before  its  approval,  for  it  does  not  impair  the 
tions  of  contracts  or  deprive  the  holder  of  any  remedy 
existed  when  the  contract  was  made,  in  violation  of  the 
tution  of  this  state,  for  it  relates  to  a  method  of  procedv 
does  not  curtail  or  restrict  a  remedy  in  derogation  of  th 
of  the  contract 


On  appeal  from  the  Supreme  Court,  whose  opinion 
ported  in  88  N,  J.  L.  37. 

For  the  respondent,  Lems  Starr. 

For  the  appellant,  Clarence  L.  Cole. 

The  opinion  of  the  court  was  delivered  by 
Bergex,  J.    The  plaintiff  entered  a  judgment  by  con 
against  the  defendant  as  authorized  by  the  terms  of 
rant  of  attorney  annexed  to  a  bond,  the  payment  of 
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was  secured  by  a  mortgage  on  lands.  When  the  defendant 
discovered  this  he  applied  for,  and  was  allowed,  a  rule  to 
show  cause  why  the  judgment  should  not  be  opened  and  set 
aside,  because  the  notice  required  to  be  filed,  by  an  act  en- 
titled ^^Supplement  to  an  act  entitled  ^An  act  concerning  pro- 
ceedings on  bonds  and  mortgages  given  for  the  same  indebt- 
edness and  the  forclosure  and  sale  of  mortgaged  premises 
thereunder,'  approved  March  twelfth,  one  thousand  eight  hun- 
dred and  eighty"  {Pamph.  L.  1907,  p.  563),  did  not  state  in 
what  court  it  was  intended  to  enter  judgment. 

The  Supreme  Court  discharged  the  rule  and  the  defendant 
appeals,  as  he  is  entitled  to  in  a  proceeding  of  this  character. 
Knight  v.  (^ape  May  Sand  Co.,  83  N,  J,  L,  597.  It  is  ad- 
mitted that  while  a  notice  was  filed,  it  did  not  comply  with 
the  act  of  1907  above  mentioned,  in  that  it  did  not  state  the 
name  of  the  court  in  which  it  was  intended  to  enter  judg- 
ment. The  Supreme  Court  decided  that  tjie  notice  was  fatally 
defective,  but  being  of  opinion  that  the  act  did  not  apply  to 
bonds  given  prior  to  its  approval,  discharged  the  rule,  and  the 
only  question  argued  here  was  the  legal  correctness  of  this 
result. 

The  view  of  the  Supreme  Court  was  that  the  statute  of 
1907  imposed  upon  the  plaintiff  an  additional  burden  in  the 
enforcement  of  his  bond,  and  to  that  extent  deprived  him  of 
a  less  burdensome  remedy  existing  at  the  time  the  contract 
was  made. 

In  support  of  this  result,  the  Supreme  Court  cited  a  num- 
ber of  cases,  viz.,  Bradley  v.  Lightcap,  195  U.  S.  1,  where 
the   subsequent  statute   affected   the   right   of  redemption; 
Walker   v.    Whitehead,   83    Id,    314,    in    which   the    su 
quent  statute  made  it  unlawful  for  the  plaintiff  to  ha\ 
judgment,  unless  ^^e  has  made  it  clearly  to  appear  be: 
the  tribunal  trying  the  same  that  all  legal  taxes  chargei 
by  law  upon  the  same  have  been  duly  paid  for  each  year  si 
the  making  or  implying  of  said  debt  or  contract    In 
case  the  court  said,  "The  states  may  change  the  remedy  ] 
viding  that  no  substantial  right  secured  by  the  contrac 
impaired     ♦     ♦     ♦     it  must  be  left  with  the  same  force 
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effect,  including  the  substantial  means  of  enforcement  which 
existed  when  it  was  made,'^  and  it  was  decided  that  the  pur- 
pose of  the  act  was  not  to  collect  back  taxes  as  a  means  of 
purgation,  but  to  bar  the  debt  and  discharge  the  debtor.  The 
Supreme  Court  also  relies  upon  Wilkinson  v.  Rutherford,  49 
N.  J,  L.  241,  which  simply  applies  the  rule  laid  down  in 
Baldwin  v.  Flagg,  43  Id,  495,  and  Morris  v.  Carter,  46  Id, 
260,  where  it  was.  held  that  the  rule  adopted  in  Baldwin  v. 
Flagg  was  applicable  to  a  suit  on  a  bond  secured  by  a  mort- 
gage given  before  the  act  was  passed. 

Neither  of  these  cases  is  applicable  to  the  present  question. 

The  case  of  Baldwin  v.  Flagg,  supra,  is  perhaps  the  one 
upon  which  the  Supreme  Court,  and  the  respondent  on  the 
argument,  most  rely,  but  we  think  it  is  clearly  distinguishable 
from  the  ease  under  review,  and  in  order  to  show  this  it  will 
be  necessary  to  refer  briefly  to  the  legislation  relating  to  this 
question.  In  1880  (Pamph.  L.,  p.  255)  the  legislature  pro- 
vided— first,  that  there  should  be  no  decree  in  foreclosure 
proceedings  for  any  balance  of  money  above  the  proceeds  of 
the  sale  of  the  mortgaged  property,  t.  e,,  there  should  be  no 
decree  for  a  deficiency  in  proceedings  to  foreclose  a  mortgage, 
as  theretofore  had  been  the  practice ;  second,  that  in  all  cases 
where  a  bond  and  mortgage  had  been,  or  might  thereafter  be, 
given  for  the  same  debt,  it  should  be  lawful  to  first  foreclose 
the  mortgage  and  in  case  of  a  deficiency  to  proceed  on  the 
bond;  third,  that  if,  after  the  foreclosure,  the  person  who 
was  entitled  to  the  debt  should  recover  a  judgment  on  the 
bond  for  any  balance,  such  recovery  should  open  the  fore- 
closure sale,  and  give  the  owner  of  the  property  the  right 
to  redeem  by  paying  the  full  amount  of  the  decree ;  provided 
the  suit  for  redemption  be  brought  within  six  months  after 
the  entry  of  such  judgment. 

In  1881,  sections  2  and  3  of  this  statute  were  amended, 
section  2  by  requiring  the  first  proceeding  to  collect  such  a 
debt  to  be  commenced  by  a  foreclosure  of  the  mortgage,  in- 
stead of  making  it  lawful  as  in  the  act  of  1880,  and  adding 
that  all  suits  on  such  bonds  for  deficiency  should  be  brought 
within  six  months  of  the  foreclosure  sale;    the  amendment 
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of  section  3,  giving  to  the  person  against  whom  the  judgment 
was  recovered  the  right  to  redeem,  instead  of  limiting  it  to 
the  owner  as  theretofore. 

The  supposed  evil  which  this  statute  was  intended  to  cure, 
arose  out  of  the  fact  that  many  persons  after  giving  a  bond 
and  mortgage  would  sell  the  property,  subject  to  the  mort- 
gage, and  on  its  foreclosure  have  no  notice  thereof,  and  thus 
no  opportunity  to  protect  himself  by  redemption  of  the  prop- 
erty, by  purchase  or  otherwise,  and  would  be  compelled  to 
pay  a  deficiency,  although  the  mortgaged  premises  might  in 
fact  have  a  market  value  greater  than  the  debt,  or  at  least 
the  obligor  in  the  bond  might  be  willing  to  take  the  property 
for  the  debt.  The  remedy  given  was  that  if  the  holder  of 
the  bond  undertook  to  enforce  it  for  a  deficiency,  he  must  do 
so  within  six  months  after  the  sale,  and  if  he  recovered  a 
judgment  thereon  the  effect  was  to  open  the  sale  and  to  per- 
mit the  person  against  whom  the  judgment  was  entered  to 
redeem.  He  might,  perhaps,  have  no  notice  of  the  fore- 
closure proceedings,  but  he  would  have  notice  of  the  suit 
against  him  \y^ith  an  opportunity  to  redeem  if  he  desired. 

In  1907  (Pamph,  L,,  p.  563)  the  legislature  passed  a  sup- 
plement to  the  act  of  1880,  as  amended  in  1881,  and  in  it 
provided  that,  "No  judgment  shall  be  entered  by  confession 
on  any  bond  where  a  mortgage  has,  or  may  hereafter  be,  given 
for  the  same  debt,  or  in  any  action  on  said  bond,  unless  prior 
to  the  entry  of  such  judgment,  if  the  same  shall  be  by  con- 
fession, or  prior  to  the  beginning  of  such  action,  if  the  pro- 
ceedings be  by  action,  there  shall  be  filed  in  the  office  of  the 
clerk  of  Common  Pleas,  except  in  counties  where  there  is  a 
register  of  deeds  and  mortgages,  then  in  the  office  of  the  regis- 
ter of  deeds  and  mortgages,  of  the  county  in  which  the  lands 
described  in  the  mortgage  given  with  such  bonds  are  situate, 
a  written  notice  of  the  proposed  judgment  or  action  setting 
forth  the  court  in  which  it  is  proposed  to  enter  such  judg- 
ment, or  begin  such  action,  the  names  of  the  parties  to  such 
bond  and  to  such  judgment  or  action,  the  book  and  page  of 
the  record  of  the  said  mortgage,  together  with  a  description 
of  the  lands  or  real  estate  described  therein.^'    The  purpose 


^: 


Digitized  by  VjOOQIC 


JUNE  TERM,  1916. 


89  N,  J,  L.  Penna.  CJo.  for  Ins.,  &c.,  v.  Marcus. 

of  this  act  is  manifestly  to  give  notice  to  parti 
of  the  intention  to  enter  a  judgment,  or  of  the  br 
action  which,  if  pursued  to  judgment,  would  of 
closure  sale,  of  which  the  purchaser  at  the  fore 
or  the  obligor,  if  the  judgment  was  entered  b] 
would  have  no  other  notice.  As  the  bond  and 
the  present  case  were  given  long  after  the  act 
holder  is  subject  to  all  the  provisions  of  that  act 
must  first  foreclose  his  mortgage,  and  if  he  en 
ment  on  the  bond  for  any  deficiency,  the  foreclos 
be  opened  and  the  obligor  permitted  to  redeem 
additional  burden  imposed  by  the  act  of  1907  if 
entering  judgment  on  the  bond  and  warrant,  or 
an  action  thereon,  the  plaintiff,  prior  to  thd  ei 
judgment  or  commencing  his  action,  shall  file  w 
of  Common  Pleas  or  register  of  deeds  of  the  cou: 
the  land  is  located,  the  written  notice  above  set  o 

In  the  case  of  Baldwin  v.  Flagg,  supra,  it  w 
because  the  act  of  1881  "enlarges  the  time  for 
of  the  money  secured  by  the  bond  beyond  the  p 
in  it  for  payment,  and  postpones  the  default  oi 
until  the  remedy  of  the  collateral  security  of  the 
exhausted,'^  it  did  nbt  apply  to  a  bond  executed 
approval  of  the  act,  for  it  not  only  postponed  '' 
remedy  on  his  bond  until  the  foreclosure  proceed 
minated,  but  has  also  impaired  the  value  of  th 
security  by  subjecting  the  purchaser's  title  to  ( 
redemption  after  sale,  which  must  diminish  the  v( 
of  the  mortgaged  premises." 

Thus  it  appears  that  the  act  of  1881  is  not  one 
but  one  that  related  to  the  obligee's  remedy, 
act  he  was  not  bound  to  first  foreclose  his  m 
the  legislation  necessarily  postponed  the  date  w 
be  enforced  according  to  its  terms.  No  such 
created  by  the  act  of  1907. 

The  obligee  in  the  present  case  is  subject  fo  all 
ments  of  the  act  of  1881,  afe  his  bond  was  execu 
and  the  only  question  here  is  whether  his  remed 
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altered  because  he  is  required  by  the  act  of  1907  to  file  a 
notice  before  entering  a  judgment  on  his  bond. 

We  are  of  opinion  that  the  required  notice  is  a  matter  of 
procedure,  imposing  no  new  burdens  or  restrictions  which 
materially  impair  ^e  value  and  benefit  of  the  bond,  for  it 
does  not  modify  the  nature  or  extent  of  the  remedy  any  more 
than  would  a  statute  requiring  suit  to  be  commenced  by 
serving  a  complaint  containing  a  copy  of  the  bond,  instead 
of  by  summons  without  such  a  copy,  or  the  filing  of  a  lis 
pendens  before  commencing  an  action. 

The  right  to  enter  a  judgment  is  not  taken  away  or  post- 
poned, and  the  due  day  of  the  bond  is  not  extended  nor  the 
value  of  any  security  given  by  the  contract  affected,  as  was 
the  situation  in  Baldwin  v,  Flagg.  The  obligee  has  all  the 
remedies  he  was  entitled  to  when  the  bond  wa8  executed,  and 
there  is  no  new  limitation  or  curtailment  of  his  remedy;  all 
the  act  of  1907  does  is  to  introduce  a  new  method  of  pro- 
cedure requiring  the  filing  of  what  is  said  in  Neu  v.  Rogge, 
88  N.  J.  L.  335,  to  be  a  lis  pendens.  lycgislation  which  merely 
requires  the  filing  of  a  preliminary  notice  of  this  character 
in  a  remedial  proceeding  for  the  enforcement  of  a  contract  ex- 
isting when  the  statute  was  passed,  does  not  impose  a  burden 
or  restriction  impairing  the  value  or  benefit  of  such  a  contract. 

We  are  entirely  satisfied  that  the  statute  of  1907  above 
mentioned,  which  only  requires  the  filing  of  a  prescribed 
notice  as  a  prerequisite  to  the  entry  of  a  judgment  by  con- 
fession, does  not  impair  the  obligation  of  contracts  or  deprive 
^^a  party  of  any  remedy  for  enforcing  a  contract  which 
when  the  contract  was  made,"  as  prohibited  by  article 
tion  7  of  the  constitution  of  this  state,  and  is  there! 
plicable  to  contracts  existing  when  it  was  adopted. 

The  judgment  appealed  from  will  be  reversed. 

For  affirmance — The  Chief  Justice,  Parker, 
JJ.    3. 

For  reversal — The  Chancellor,  Swayze,  Bergej 

TURN,  HePPENHEIMER,  GARDNER,  J  J.      6. 
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EDWIN  D.  ROGERS,  APPELLANT,  v.  CHARLES  S.  THOMP- 
SON, RESPONDENT. 

Argued  June  28,  1916— Decided  November  20,  1916. 

1.  The  meeting  of  the  creditors  of  a  bankrupt  for  the  election  of  a 
trustee  held  by  a  referee  in  bankruptcy  to  whom  the  matter  had 
been  referred  by  the  bankruptcy  court,  is  a  judicial  proceeding, 
and  a  slanderous  communication  made  by  counsel  for  some  of  the 
creditors  to  the  referee  at  such  a  meeting,  concerning  one  of  the 
candidates  for  election  as  trustee,  if  relevant  and  pertinent  to  the 
subject-matter  under  consideration,  is  privileged,  and  counsel  is 
not  liable  in  an  action  for  slander  although  what  was  said  was 
uttered  maliciously. 

2.  At  such  a  meeting  creditors  are  entitled  to  be  represented  by  an 
agent,  attorney  or  proxy,  and  one  employed  ^s  attorney  for  a 
creditor  is  entitled  to  the  privilege  accorded  to  counsel  in  any 
judicial  proceeding. 


On  appeal  from  the  Supreme  Court,  Burlington  Circuit. 
For  the  appellant,  7.  Claude  Palmer, 
For  the  respondent,  James  Mercer  Davis, 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  At  a  meeting  of  the  creditors  of  a  bankrupt 
held  for  the  election  of  a  trustee  by  a  referee  in  bankruptcy 
duly  appointed  by  a  federal  court  having  jurisdiction  of  bank- 
ruptcy cases,  the  plaibtiff  was  a  candidate  for  election  as  trus- 
tee, and  the  defendant,  appearing  for  some  of  the  creditors 
opposing  such  election,  said  to  the  referee,  "He  is  not  a  ftt 
man,  he  is  not  straight  and  upright;  I  do  not  think  our 
claim  will  be  properly  taken  care  of."  Because  of  this  state- 
ment the  referee  refused  to  approve  the  election  of  the  plaint- 
iff and  another  was  selected,  whereupon  plaintiff  brought  his 
action  against  the  defendant  for  slander  based  upon  the  words 
above  quoted  from  the  plaintiff^s  complaint.  The  trial  court 
directed  a  verdict  for  the  defendant  upon  two  grounds — (a) 
that  the  communication  being  uttered  in  the  course  of  a  legal 
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proceeding  was  privileged;  (6)  that  if  the  proceedings  were 
not  judicial  the  utterance  was  made  under  a  qualified  privi- 
lege requiring  plaintiff  to  prove  malice,  in  which  respect  the 
court  held  that  the  plaintiff  had  failed.  The  pertinent  part 
of  the  case  bearing  upon  the  question  whether  the  statement 
was  made  during  the  course  of  a  judicial  proceeding  or  not 
consists  of  an  admission  by  defendant  that  the  referee  "was 
conducting  a  creditors'  meeting  for  the  election  of  a  trustee 
in  the  bankruptcy  estate  of  Samuel  N.  Ijamb,  in  Mount 
Holly ;  that  at  that  time  the  creditors  were  assembled  and 
nominations  made  for  the  oflBce  of  trustee ;  that  in  that  pro- 
ceeding Mr.  Charles  S.  Thompson  appeared  as  attorney  for 
one  of  the  creditors,  and  that  he  made  the  statement  attrib- 
uted to  him  in  the  complaint  on  that  occasion,"  and  also  of 
the  record  of  the  proceedings  before  the  referee  in  which  it 
appeared,  among  the  list  of  "appearances,"  that  the  defendant 
was  present  representing  two  creditors,  and  that  when  plaint- 
iff was  nominated  a  majority  of  the  creditors  voted  for  him, 
whereupon  the  defendant  objected  to  his  appointment,  and 
after  taking  testimony  the  referee  sustained  the  objection,  and 
called  for  other  nominations,  which  was  complied  with  and 
another  person  elected. 

It  also  appears  that  defendant  was  a  member  of  the  bar  of 
the  State  of  Pennsylvania,  and  duly  admitted  to  practice  in 
the  United  States  District  Court,  for  the  district  of  the  State 
of  New  Jersey,  that  court  having  jurisdiction  of  the  bank- 
ruptcy matter  which  it  had  referred  to  the  referee  before 
whom  proceedings  were  being  held,  and  that  the  defendant 
was  present  as  an  attorney  representing  two  creditors  entitled 
to  participate  in  the  election. 

It  is  necessary  to  determine  at  the  outset  whether  the  utter- 
ance complained  of,  assuming  it  to  be  slanderous,  was  used  in 
a  legal  proceeding  by  one  authorized  to  speak  for  any  of  the 
parties  interested  in  the  investigation,  and  whether  it  was 
relevant  and  pertinent  to  the  matter  under  consideration,  for, 
if  so,  it  was  privileged  even  if  malicious  and  intended  to  de-  \ 
fame.  In  La  Porta  v.  Leonard,  88  N,  J.  L.  663,  Mr.  Justice  ' 
Minturn,  speaking  for  this  court,  said :    "Counsel  is  not  liable 
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to  a  civil  action,  nor  to  a  criminal  proceeding  for  anything 
he  may  have  said  in  the  course  of  a  trial  or  investigation, 
although  malicious  and  intended  to  defame,  provided  it  was 
relevant  and  pertinent  to  the  subject-matter  of  the  contro- 
versy." That  the  communication  to  the  referee  in  the  present 
case  was  relevant  and  pertinent  to  the  subject-tnatter  cannot 
be  doubted,  for  the  qualifications  of  the  trustee  as  to  ability 
and  character  was  material  to  the  creditors  and  they  were  en- 
titled to  know  whether  the  person  to  be  entrusted  with  \he 
assets  to  be  administered  for  their  benefit  possessed  the  proper 
qualifications.  Having  determined  that  the  communication 
was  relevant  and  pertinent,  the  next  question  to  be  considered 
is  whether  such  proceedings  before  a  referee  in  bankruptcy  is 
a  legal  or  judicial  investigation  or  proceeding. 

The  act  of  the  congress  of  the  United  States  relating  to 
bankruptcy  (Comp,  Stat,,  §  9622)  invests  referees  in  bank- 
ruptcy, subject  to  review  by  bankruptcy  courts,  with  jurisdic- 
tion to  consider  all  petitions  referred  to  them  and  to  make 
the  adjudications  or  dismiss  the  petitions;  to  perform  such 
part  of  the  duties  except  applications  for  compositions  or  dis- 
charge, "as  are  by  this  act  conferred  on  courts  of  bankruptcy, 
and  as  shall  be  prescribed  by  rules  or  orders  by  the  court  of 
bankruptcy  of  their  respective  districts,  except  as  herein  other- 
wise provided.^^  Section  9639,  subdivision  (6)  provides  that 
at  the  first  meeting  of  the  creditors,  when  the  trustee  is  to  be 
elected,  "the  judge  or  referee  shall  preside,  and  before  pro- 
ceeding with  the  other  business  may  allow  or  disallow  the 
claims  of  creditors." 

We  have  no  doubt  that  the  first  meeting  of  the  creditors 
held  in  this  case  was  a  legal  proceeding,  during  which  relevant 
remarks  of  counsel  are  privileged,  for  either  the  judge  of  the- 
District  Court,  or  the  referee  to  whom  jurisdiction  is  given 
to  perform  all  the  duties  of  judge,  may  preside. 

If  the  judge  were  present  it  would  hardly  be  questioned 
that  he  was  presiding  at  a  judicial  proceeding  at  which  a  legal 
matter  was  being  investigated  and  the  federal  statute  confers 
upon  the  referee  when  he  presides  the  same  jurisdiction. 

^The  referee,  in  fact,  becomes  to  all  intents  and  purposes 
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the  court  of  bankrupt<;y  as  soon  as  the  case  is  referred  to 
him."    1  Rem,  Bank.,  §  523,  and  cases  cited. 

The  meeting  was  held  as  part  of  the  proceedings  of  the 
court  of  bankruptcy  and  was  clearly  a  legal  proceeding,  and, 
therefore,  if  the  words  charged  as  slanderous  were  spoken  by 
one  authorized  to  act  as  attorney  or  counsel  for  one  of  the 
parties  to  the  proceeding,  they  were  privileged. 

The  words  alleged  to  be  slanderous,  being  relevant  and  per- 
tinent to  the  issue,  and  having  been  uttered  during  the  course 
of  a  judicial  or  legal  proceeding,  the  lai»t  question  to  be  de- 
cided is  whether  the  defendant  was  acting  as  counsel  for  some 
of  the  creditors.  He  testifies  that  he  represented  two  credi- 
tors as  counsel,  and  the  record  of  the  referee's  proceedings 
show  that  he  appeared  as  counsel  for  them.  He  is  a  member 
of  the  bar  of  the  State  of  Pennsylvania,  and  duly  admitted 
to  practice  law  in  the  United  States  District  Court  for  the 
district  of  New  Jersey,  and  he  appeared  for  clients  in  a  judi- 
cial proceeding  in  which  parties  are  allowed  to  be  represented 
by  counsel.  The  first  section  of  the  Federal  Bankruptcy  act, 
in  defining  certain  terms,  declares  that  the  term  ^'creditor" 
may  include  ^Tiis  duly-authorized  agent,  attorney  or  proxy." 
In  the  present  case,  defendant  appeared  as  the  duly-author- 
ized attomey-at-law  of  two  interested  parties  in  a  legal  pro- 
ceeding in  which  his  clients  were  entitled  to  appear  by  agent, 
attorney  or  proxy.  We  are  of  opinion  that  defendant  was 
acting  as  counsel  for  interested  parties  in  a  judicial  proceed- 
ing when  the  communication  complained  of  was  made  to  the 
referee,  and  that  what  was  said  was  relevant  and -pertinent  to 
the  matter  under  investigation  and  therefore  privileged 

This  makes  it  unnecessary  to  consider  the  otlier  que 
raised  by  the  appellant. 

The  judgment  is  affirmed,  with  costs. 

For   affirmance — The   Chief    Justice,    Swayze,   T 
CHARD,  Parker,  Bergen,  Mintcrn,  Black,  White, 

PENHEIMER,  J  J.      9. 

For    reversal — The    Chaxcellor,    Garrison,    Kal: 
Williams,  JJ.    4. 
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JAMES  H.  SMITH,  PLAINTIFF-RESPONPBNT,  ▼.  DELA- 
WARE, LACKAWANNA  AND  WESTERN  RAILROAD 
COMPANY,  DEFENDANT-APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

Where  a  railroad  company  lands  a  passenji^er  not  at  its  regular  sta- 
tion platform,  but  in  a  place  where  the  surface  of  the  ground  Is 
uneven,  and  the  spaces  between  the  rails  of  the  tracks  the  pas- 
senger must  cross  to  reach  the  station  and  street  are  at  least  five 
inches  in  depth,  and  in  so  crossing,  without  aid  from  the  com- 
pany's servants,  or  warning  of  the  unusual  conditions,  the  pas- 
senger is  thrown  and  injured  because  of  the  condition,  a  motion 
for  nonsuit,  upon  the  ground  that  plaintiff  had  not  shown  that 
the  construction  of  the  platform  and  tracks  was  different  from 
that  in  general  use  under  like  conditions,  was  properly  refused. 
It  is  not  a  question  of  construction,  but  whether  by  acts  of  omis- 
sion or  commission  the  defendant  neglected  to  perform  its  duty 
to  provide  a  reasonably  safe  way  for  its  passengers. 


On  appeal  from  the  Supreme  Court. 
For  the  appellant,  Frederic  B.  Scott, 
For  the  respondent,  Arthur  A.  Palmer, 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  plaintiff  was  a  passenger  of  the  defend- 
ant, and  his  destination  Bemardsville,  New  Jersey.  On  the 
arrival  of  the  train  passengers  were  not  delivered  at  the  sta- 
tion platform,  but  the  train  was  stopped  on  a  side  track  be- 
tween which  and  the  station  was  located  the  main  line  of 
tracks  over  which  passengers  were  required  to  pass  to  reach 
the  station.  The  ground  on  which  the  plaintiff  was  landed 
was  about  three  inches  lower  than  the  top  of  the  first  rail  of 
the  main  line,  and  the  surface  between  the  rails  five  inches 
below  the  top  of  the  rail.  In  crossing  the  space  between  liis 
landing  and  the  station,  plaintiff  had  to  pass  in  front  of  a 
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train  standing  on  the  main  line,  and  striking  his  toe  against 
the  first  rail  he  was  thrown  forward  so  that  his  foot  struck 
the  ground  between  the  rails  of  the  main  line,  which  was  so 
much  lower  than  the  adjacent  surface  as  to  cause  him  to  lose 
his  balance,  and  he  fell  across  the  tracks  and  against  the  plat- 
form, resulting  in  injuries  for  which  he  brought  his  suit  and 
recovered  the  judgment  from  which  defendant  appeals. 

The  first  point  which  defendant  argues  is  that  it  was  error 
to  refuse  his  motion  for  a  nonsuit  and  direction  because  there 
was  no  proof  that  the  construction  of  its  roadbed  and  station 
platform  was  not  the  type  of  construction  usual  in  such  cases, 
and  that  the  sole  question  remaining  was  whether  the  opera- 
tion of  the  standing  train  was  such  as  to  create  in  the  mind 
of  the  plaintiff  a  fear  of  imminent  danger.  This  proposition 
is  based  upon  a  false  premise,  for  the  question  was  not  one 
of  construction  of  railroad  or  platform,  but  whether  by  the  op- 
eration of  its  trains  the  defendant  had  provided  the  plaintiff 
with  a  proper  landing  place  when  he  was  left  with  his  family 
between  two  lines  of  tracks  with  an  lineven  surface  to  cross, 
with  a  reasonable  apprehension  that  the  standing  train  might 
start,  and  was  compelled  to  pass  over  uneven  ground  in  order 
to  leave  the  company's  property. 

It  was  a  jury  question  whether  under  all  these  circum- 
stances it  was  not  defendant's  duty  to  warn  or  assist  the 
plaintiff  in  proceeding  in  the  only  direction  the  defendant 
had  provided  for  egress  to  the  street.     As  was  said  by  Mr. 
Justice  Garrison,  speaking  for  this  court  in  Gore  v.  Delatmre, 
Lackawanna  and  Western  Bailroad  Co,,  ante  p.  224:     "T'Vio 
stopping  of  the  train  at  one  place  rather  than  at  b 
the  providing  of  proper  light,  the  presence  of  train 
assist  passengers  in  alighting  undier  certain  circumstai 
to   warn  them   of  certain   conditions,  are  pure  mat 
operation." 

Therefore,  the  motions  rested  upon  the  ground  of 
construction  of  platform  and  tracks  were  properly  ref 

The  n^ligence  was  not  one  of  construction  but  of  '. 
a  passenger  in  a  place  adopted  by  defendant  for  the  < 
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lent  operation  of  its  trains,  and  whether  this  course  raised 
a  duty  which  defendant  n^lected  to  fulfill  was  to  be  deter- 
mined from  hll  the  circumstances,  which  is  the  province  of  a 
jury. 

The  next  point  is,  that  it  was  error  to  leave  the  question 
of  construction  to  the  jury,  the  court  having  charged,  as  re- 
quested by  the  defendant,  that  there  was  no  proof  of  improper 
construction.  We  think  counsel  misconceives  the  action  of 
the  court.  The  court  in  charging  the  jury  instructed  them 
that  it  was  the  duty  of  the  defendant  to  provide  a  reason- 
ably safe  place  for  passengers  to  leave  the  train  and  get  to  the 
public  street;  he  then  said  that  defendant  contended  that  this 
was  a  reasonably  safe  place;  that  the  station  and  tracks  were 
of  the  ordinary  sort,  "and  that  I  think  is  not  disputed  in  the 
evidence,  and  it  may  be  that  you  may  find  that  so  far  as  the 
construction  is  concerned,  there  was  nothing  for  which  you 
could  find  negligence."  We  see  no  error  in  this;  what  the 
defendant  contended  was  that  the  station  and  track  were  so 
constructed  that  no  negligence  could  be  inferred  from  that, 
and  that  the  construction  included  the  way  the  defendant 
had  furnished.  In  this  part  of  the  charge  the  court  was  deal- 
ing with  the  defendant's  contention  and  was  more  liberal  to 
defendant  than  it  was  entitled. 

The  court,  subsequently,  in  charging  as  defendant  re- 
quested, took  from  the  jury  any  question  of  the  faulty  con- 
struction of  the  station  and  tracks. 

There  is  no  error  in  this  record  harmful  to  defendant  and 
the  judgment  will  be  aflBrmed,  with  costs. 

For  affirmance — ^The  Chancellor,  Chief  Justice^  Gar- 
rison, Trenchard,  Bergen,  Minturn,  Kalisch,  Black, 
White,  Heppenheimer,  Taylor,  Gardner,  JJ.    12. 

For  reversal — Swayze,  Parker,  JJ.    2, 
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WALTER  WOOD,  APPELLANT,  v.  CITY  OF  '  MILLVILLE, 
RESPONDENT. 


SIR  JOHN  FRANKLIN,  APPELLANT,  v.  CITY  OF  MILLVILLE 
AND  MILLVILLE  WATER  COMPANY,  RESPONDENTS. 


SIR  JOHN  FRANKLIN,  APPELLANT,  v.  CITY  OF  MILLVILLE 
AND  PEOPLES  WATER  COMPANY,  RESPONDENTS. 

f 

Argued  June  27,  1916— Decided  July  6,  1916. 

t 

1.  That  a  city  is  beiug  furnished  with  a  needful  supply  of  water 
by  a  private  corporation  is  not  alone  sufficient  to  estop  it  from 
taking  the  water  plant  for  public  use  under  its  power  of  eminent 
domain,  even  if  it  be  doubtful  that  the  income  to  be  derived  will 
be  sufficient  to  cover  the  cost  of  operation,  and  taxation  may  be 
necessary  to  supply  any  deficiency,  nor  is  judicial  interference 
justified  upon  the  ground  that  such  action  is,  under  the  circum- 
stances, an  unreasonable  exercise  of  the  power  of  condemnation. 

2.  A  contract  between  a  water-supply  company  and  a  city  to  supply 
water  to  it  is  property,  and  may  be  condemned  as  an  incident  to 
the  taking  of  the  property  for  a  public  use,  and  the  right  of 
eminent  domain  may  be  exercised,  if  the  power  has  been  dele- 
gated by  the  contracting  city,  for  such  a  proceeding  does  m)t  im- 
pair the  contract  but  appropriates  it  as  property. 


On  appeal  from  the  Supreme  Court. 

For  the  appellants,  Herbert  C.  Bartlett  and  Joseph  F 
Oaskill. 

For  the  respondents,  Louis  H,  Miller. 

The  opinion  of  the  court  was  delivered  by 

Bergen,  J.  The  writs  of  certiorari  allowed  in  each  of  tl 
above-entitled  cases  seek  the  review  of  certain  proceeding 
taken  by  the  city  of  Millville  to  acquire,  by  purchase  or  coi 
demnation  for  the  use  of  the  city,  the  water  works,  properl 
and  franchises  of  the  Millville  Water  Company  of  New  Jerse 
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and  the  Peoples  Water  Company  of 
two  rival  water  companies  operating 
ceedings  are  rested  on  the  provisions 
act  to  enable  cities  to  supply  the  in 
pure  and  wholesome  water"  {Pam\ 
Comp.  Stat. J  p.  823),  and  the  supple 
amendments  thereof.  This  statute  ii 
city  until  assented  to  by  a  majority  of 
at  an  election  held  for  the  purpose  of 
or  its  rejection,  as  the  majority  ma, 
shows  that  such  an  election  was  held  J 
statute  assented  to  by  a  majority  of  i 
the  election.  One  of  the  writs  was 
legality  of  this  election,  and  the  oth 
nances  providing  for  the  acquisition  c 
two  water  companies  and  the  issue  of 
thereof.  The  three  cases  were  argued 
which  embraces  all  the  proofs  taken  in 

As  the  power  to  acquire  the  water  p 
assent  of  the  voters  to  adoption  of  t 
ordinances  rest,  that  question  will  t 
determined.  II  is  first  urged  that  the 
election  was  not  in  proper  form  beca 
the  voter  were  made  a  part  of  the  ball 
the  proposition  submitted  as  to  misleac 
The  ballots  were  prepared  by  a  publi 
duty  was  assigned,  and  if  the  instructi* 
on  the  ballot,  the  voter  cannot  be  d 
mistake,  if  it  be  a  mistake,  for  he  m 
ballot  provided.  In  the  present  case 
statement  that  if  the  word  "for"  be  m 
would  be  counted  as  a  vote  against  ad 
"against"  was  erased,  it  would  be  cou 
of  the  proposition,  in  substantially  tt 
as  to  the  manner  of  voting  to  express 

Following  this  there  was  printed 
"against"  the  adoption  of  the  act  W< 
or  misleading  in  this,  and  the  fact  1 
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word  "f or^*  in  the  instruction  rather  than  in  the  proper  place, 
simply  indicates  that  the  voter  did  not  read  with  required 
care  his  ballot  before  he  prepared  it  for  voting;  if  he  had 
done  so  he  would  not  have  been  misled. 

The  next  point  made  is  that  there  was  no  revision  or  cor- 
rection of  the  election  list  used  in  the  election. 

The  prosecutor  offered  no  proof  on  this  question,  but  in- 
sists that  the  burden  is  on  the  defendant  to  show  that  a  public 
officer  did  comply  with  his  duty.  The  performance  of  that 
duty  was  not  within  the  power  of  the  voter,  and  if  it  could 
avail  the  prosecutor  in  this  proceeding  he  must  show  that 
the  irregularity  existed  and  was  injurious;  the  presumption 
is  that  the  public  officer  performed  his  duty  in  affording  the 
voters  an  opportunity  to  express  their  wishes  on  the  proposi- 
tion submitted  to  them.  What  effect  such  a  neglect,  if  it  ex- 
isted, would  have  in  a  direct  contest  against  the  result  of 
the  election,  it  is  not  necessary  to  now  determine. 

The  next  objection  is  that  while  the  proposition  received  a 
majority  of  the  votes  cast,  it  did  not  receive  a  majority  of 
the  voters  registered.  This  claim  is  so  clearly  against  the 
words  of  the  statute  as  to  raise  a  doubt  whether  counsel  has 
read  it  with  reasonable  care,  for  it  only  requires  "a  majority 
of  those  of  the  legal  voters  of  such  city  who  shall  vote  either 
for  or  against"  the  proposition.  The  Supreme  Court  ad- 
judged that  the  proceedings  of  the  city  of  Millville,  declaring 
that  the  act  of  1876  had  been  adopted,  should  be  affirmed  and 
that  result  we  approve  and  affirm. 

The  respective  writs  in  the  other  cases  assail  two  ordinances, 
one  providing  for  the  acquisition  by  purchase  or  condemna- 
tion of  the  water  plant  of  the  Millville  Water  Company,  and 
the  issue  of  bonds  to  raise  the  amount  of  purchase  price,  or 
the  award  of  commissioners  if  condemnation  is  had,  and 
the  other  for  a  like  purpose  concerning  the  Peoples  Water 
Company. 

The  objections  to  these  ordinances  are  similar  and  num< 
ous,  but  capable  of  segregation.  One  is  that  they  are  so  u 
reasonable,  inequitable  and  unfair  as  to  amount  to  an  abi 
of  authority  on  the  part  of  the  city.    The  principal  basis  i 
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this  claim  is  that  the  city  now  has  a  contract  with  the  Mill- 
ville  Water  Company  sufficient  for  its  needs,  while  the  net 
revenue  from  both  plants  is  not  sufficient  to  pay  expenses, 
and  that  the  ordinances  propose  to  meet  the  deficiency  by 
taxation. 

This,  if  true,  does  not  amount  to  an  abuse  of  authority  nor 
render  the  proposed  action  of  the  city  so  unreasonable,  in- 
equitable and  unfair  as  to  justify  a  court  of  law  in  setting 
aside  these  proceedings.  Every  city  which  undertakes  to 
acquire  an  existing  water-supply  plant,  operating  within  its 
limits,  is  supposed  to  be  supplied  thereby,  and  the  insufficient 
revenue  may  result  from  causes  which  the  city  can  remedy. 

In  the  present  case  it  may  result  from  ruinous  competition 
between  the  two  plants  the  city  intends  to  acquire,  and  when 
properly  operated  at  reasonable  rates  may  become  profitable, 
while  on  the  other  hand  neither  company  is  likely  to  long 
exist  with  an  income  not  sufficient  to  maintain  their  operation 
and  the  city  may  find  itself  without  any  supply. 

But  whatever  the  situation  of  the  property  proposed  to  be 
taken  may  be  in  these  particulars,  the  city  is  not  estopped 
to  acquire  the  plants,  because  it  is  now  being  supplied  by 
them,  or  that  the  present  cost  of  operation  exceeds  the  income, 
and  if  it  has  the  power  to  acquire,  it  also  has  power  to  raise 
by  taxation  the  necessary  cost  of  operation  beyond  revenue 
if  such  deficiency  should  exist,  of  which  there  is  not  and  can- 
not be  satisfactory  proof  in  advance  of  operation  by  the  city. 

It  is  also  urged  that  the  bond  issue  provided  for  by  these 
ordinances  is  illegal  because  not  limited  to  a  fixed  sum. 

As  the  city  expected  to  acquire  the  properties  by  agreement, 
one  for  $130,000  and  the  other  for  $126,000,  it  was  provided 
by  these  ordinances  that  bonds  be  issued  not  to  exceed  in  each 
case  the  amounts  above  stated,  and  the  prosecutor  concedes 
that  if  the  ordinances  ended  at  this  point  the  provision  for 
the  issue  of  bonds  would  be  valid,  but  he  claims  that  what 
follows  renders  the  amount  uncertain,  and  therefore  the  ordi- 
nances are  not  valid.  We  are  of  opinion  that  the  prosecutor 
does  not  properly  construe  the  ordinances.  After  providing 
for  the  issue  of  bonds  as  above  set  out,  the  ordinances  read. 
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that  the  ui^ue  of  additional  bond^  in  any  further 
le  authorized  by  a  t$appleniental  or  other  ordinance 
1  for  liaid  purpotses/'  that  is,  in  caae  the  agreed 
e  award  in  condemnation  proceedings  shall  exceed 
ive  amounts  so  provided  for.  This  proviso  prevents 
4  bonds  to  the  amounts  fixed  by  the  ordinances 
mi  to  provide  for  the  cost  of  acquisition^  unless 
ional  sum  be  authorized  by  ordinance  as  shall  be 

meet  the  total  cost  Additional  bonds  may  never 
I,  but  if  they  are  then  they  must  be  provided  for 
ee,  but  so  far  as  the  present  ordinances  are  con- 
amount  is  fixed,  and  the  objection  has  no  merit. 

reason  worthy  of  consideration  is  that  the  city, 
*red  into  a  contract  for  a  supply  of  water  with  the 
7siteT  Company,  it  cannot  abrogate  that  contract 
cise  of  the  right  of  eminent  domain  and  the  taking 
•erty.  Thi«  contract  is  largely  devoted  to  an  ex- 
)f  the  manner  in  which  the  plant  should  be  in- 

rates  to  be  charged,  and  that  the  city  advance  to 
ompany  $39,000,  to  be  secured  by  a  mortgage  con- 
»r  the  performance  of  the  terms  of  the  contract, 
68  for  an  annual  rent  of  $50  for  certain  hydrants 
rl  lines,  and  also  that  the  water  company  should 
xclusive  right  in  perpetuity  to  lay  and  maintain 

the  streets  of  the  city.  Such  a  contiract  does  not 
he  property  from  the  power  of  the  state  to  exer- 
ht  of  eminent  domain. 

jcise  question  arose  in  the  case  of  Long  Isla/nd 
r>hj  Co.  V.  Brooklyn,  166  U.  8.  685;   17  Sup.  Ct. 
where  the  town  of  New  Lots  entered  into  a  c^ — 
the  water  company  by  which  the  latter  agreed 
le  plant  and  supply  the  town  with  water,  the  to 

pay  for  the  use  of  fire  hydrants.  The  town,  w 
Dns,  was  annexed  to  the  city  of  Brooklyn,  and 
ipted  to  condemn  the  plant.  One  of  the  objecti 
eedings  was  that  it  was  an  impairment  of  the  c 
)lation  of  the  federal  constitution.  In  overrul 
ion,  Mr.  Justice  Brewer  said,  "The  true  view 
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that  the  condemnation  proceedings  do  not  impair  the  contract, 
do  not  break  its  obligations,  but  appropriate  it,  as  they  do 
the  tangible  property  of  the  company,  to  public  uses/' 

A  contract  between  a  water-supply  company  and  a  city  to 
supply  water  to  it  is  property,  and  may  be  condemned  as  an 
incident  to  the  taking  of  the  property  for  a  public  use,  and 
the  right  of  eminent  domain  may  be  exercised,'  if  the  power 
has  been  delegated  by  the  contracting  city,  for  such  a  proceed- 
ing does  not  impair  the  contract  but  appropriates  it  as 
property. 

The  judgments  in  each  of  the  cases,  to  which  the  views 
above  expressed  relate,  axe  affirmed,  with  costs. 

For  affirmance — The  Chancellor,  Swayze,  Parker,  Ber- 
gen, Kalisch,  White,  Hbppenheimbr,  Williams,  Gard- 
ner, JJ.    9. 

For  reversal — None. 


FRANK  DONEY,  APPELLANT,  v.  MORRIS  COUNTY  TRAC- 
TION COMPANY,  RESPONDENT. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

Where  the  plaintiffs  case  presents  the  fact  that  he  was  riding  as  a 
passenger  upon  the  wagon  of  another,  who  performed  the  part 
of  driver  of  a  team  of  horses,  attached  to  the  wagon;  that  the 
wagon  was  struck  at  a  road  crossing  in  the  evening  by  defend- 
ant's trolley  car,  propeUed  at  a  speed  of  from  twenty  to  twenty- 
five  miles  an  hour  on  a  down  grade;  that  the  plaintiff  knew 
nothing  of  the  danger,  because  he  was  so  seated  upon  the  back 
of  the  wagon  as  to  be  ignorant  of  the  situation ;  that  the  trolley 
car  at  the  time  the  wagon  approached  within  view  of  the  cross- 
ing was  several  hundred  feet  distant,  and  gave  no  signal  of  its 
approach  until  it  was  within  seventy-five  feet  of  the  crossing 
— Beldy  a  nonsuit  directed  under  the  circumstances  was  error. 


On  appeal  from  the  Supreme  Court. 
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For  the  appellant,  William  C,  Oebhardt. 
For  the  respondent,  King  &  Vogt, 

The  opinion  of  the  court  was  delivered  by 

MiNTUBN,  J.  A  nonsuit  was  grantetl  at  the  Circuit  upon 
the  following  facts  presented  by  the  plaintiflE's  case:  On  a 
dark  evening,  while  riding  upon  the  wagon  of  another,  who 
was  driving  a  team  of  horses  attached  to  the  wagon  along  a 
public  road,  in  the  county  of  Morris,  the  wagon  was  struck  at 
a  cross-road  by  one  of  defendant's  cars,  proceeding  down 
grade  at  a  rapid  rate  of  speed ;  and  without  giving  any  signal 
of  its  approach,  the  plaintiflE,  a  boy  nineteen  years  of  age,  re- 
ceived injuries  from  the  collision  which  present  the  basis  of 
his  claim  for  damages  in  this  suit. 

At  the  time  of  the  collision  the  plaiutifif  was  seated  upon 
the  rear  part  of  the  wagon,  and  was  so  situated  as  to  hide  to 
some  extent,  at  least,  the  view  of  the  approaching  car.  The 
only  intimation  he  received  of  the  approach  of  the  car  was 
the  glimmer  of  the  headlight,  which  he  was  unable  to  distin- 
guish in  intensity  or  character  from  th^  light  which  might  be 
emitted  by  an  automobile  coming  from  the  opposite  direction. 
To  him  personally  the  situation  presented  no  indication  of 
probable  danger,  and  he  trusted  to  the  driver  of  the  team  to 
exercise  the  necessary  care  and  caution  required  for  the 
situation. 

A  witness,  who  was  seated  with  the  driver  and  therefore 
was  in  a  position  to  observe  and  depict  the  situation,  thus 
presents  it:  "The  first  that  I  heard  of  it  (the  car)  was  when 
it  was  very  close  on  to  us  and  we  were  on  the  track.''  He  saw 
the  car  when  tjje  wagon  was  approaching  the  crossing,  and 
at  that  time  the  car  was  several  hundred  feet  away,  and 
coming  down  grade  at  from  twenty  to  twenty-five  miles  an 
hour.  He  thought  they  had  suflBcient  time  to  cross  or  he 
would  have  left  the  wagon  to  avoid  damage.  That  the  car 
gave  no  signal  of  its  approach  until  about  seventy-five  feet 
from  the  crossing,  and  at  that  time  the  wagon  was  on  the 
track  and  the  collision  was  inevitable. 
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In  the  situation  thus  depicted,  the  legal  status  of  the  plaint- 
iflE  was  that  of  a  passenger,  and  the  rule  of  law  applicable 
thereto  required  him  to  use  due  care  for  his  safety  under  the 
circumstances.  New  York,  Lake  Erie  and  Western  Railroad 
V.  Steinbrermer,  47  N.  J,  L.  161 ;  Consolidated  Traction  Co. 
V.  Behr,  59  Id.  477. 

Assuming  the  negligence  of  the  driver,  it  was  not  im- 
putable to  the  plaintiflf,  and  the  extent  of  his  legal  responsi- 
bility is  the  exercise  of  due  care  under  the  circumstances ;  or, 
as  was  said  by  Mr.  Justice  Depue  in  the  Steinbrenner  case, 
"some  co-operating  negligence"  on  his  part  which  resulted  in 
his  injury. 

The  driver  of  the  wagon  had  reached  the  crossing  first, 
when  the  trolley  car  was  several  hundred  feet  distant,  and  he 
therefore  had  a  legal  right  to  assume  that  having  the  right  of 
way  the  defendant  would  so  control  the  speed  of  its  car  as  to 
avoid  injury  to  the  wagon  and  its  occupants.  Rdbinomtz  v. 
Hawthorne,  ante  p.  308. 

We  find  nothing  of  a  character  so  clearly  culpable  in  the 
plaintiff's  conduct  in  this  case  as  to  charge  him  as  a  court 
question  with  contributory  negligence. 

The  books  are  replete  with  road  crossing  cases,  wherein 
this  court  has  determined  the  rule  to  be,  that  where  the  case 
upon  the  entire  evidence  presents  a  debatable  question  of  fact, 
as  to  the  existence  of  contributory  negligence,  the  issue  is  one 
for  the  jury.  Zindler  v.  Public  Service  Railway  Co,,  7SN.  J, 
L,  536 ;  Quinn  v.  West  Jersey  Railway  Co.,  Id.  539 ;  Brad- 
ley V.  Central  Railroad  of  New  Jersey,  84  Id.  357 ;  Peterpolo 
V.  Public  Service  Railway  Co.,  81  Id.  390;  Napodensky  v. 
West  Jersey  Railroad  Co.,  85  Id.  336 ;  Snackenberg  v.  Dela- 
ware, Lackawantia  and  Western  Railroad,  ante  p.  311;  Raii- 
nowitz  v.  Hawthorne,  supra. 

A  fortiori  must  this  well-settled  rule  be  applied,  where,  as 
in  tlie  case  sub  judice,  the  facts  upon  the  ex  parte  proof  of  the 
plaintiff  stand  uncontroverted,  and  any  deduction  to  be  drawn 
therefrom  must  necessarily  present  a  question  of  fact  re- 
solvable only  by  the  jury. 
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tnent  will  be  reversed  and  a  venire  de  novo  will  be 


nance — N"one. 

rsal — The  Chancellor,  Chief  Justice,  Gab- 
YZB,  Tren-chard,  Parker,  Bergen,  Minturn, 
Black,    White,    Heppenheimer,    Williams, 


SMITH,  RESPONDENT,  v.  THE  DELAWARE, 
^ANNA  AND  WESTERN  RAILROAD  COMPANY, 
lANT. 


ORT,  RESPONDENT,  v.  THE  DELAWARE, 
VANNA  AND  WESTERN  RAILROAD  COMPANY, 
lANT. 

itted  July  10, 1916--Decided  November  20,  1916. 

itimony  of  the  plaintiffs  presented  a  case  from  which  the 
It  reasonably  infer  that  the  destruction  of  the  plaintiffs* 
nd  was  due  to  a  fire  which  originated  in  an  accumula- 
)mbustible  matter  upon  defendant's  right  of  way,  ignited 
lant's  locomotive,  and  the  defendant  presented  proof  to 
t  its  engine  was  provided  with  the  latest  and  most  ap- 
ethods  of  arresting  sparks  and  preventing  fires,  it  was 

for  the  court  to  refuse  to  charge  in  effect  that  the  care 
cised  by  defendant  relieved  it  of  liability,  or  that  the 
fcercised  in  the  supervision  of  its  roadbed  and  right  of 
effect  exempted  it  from  liability,  since  those  questions 

the  issue  in  the  case  and  were  for  the  determination 
ry. 


[>peals  from  the  Morris  County  Circuit  Court., 
ispondents,  William  C.  Gehhardi. 
ipellant,  Frederic  B.  Scott. 
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The  opinion  of  the  court  was  delivered  by 

MiNTURN,  J.  The  two  cases  were  tried  together,  and  in- 
volved the  liability  of  the  railroad  company,  for  the  damage 
resulting  from  a  fire,  which  consumed  and  destroyed  the 
plaintiffs'  timber  lands,  in  the  township  of  Mount  Olive,  in 
the  county  of  Morris. 

Having  introduced  testimony  from  which  the  jury  might 
infer  that  the  damage  was  caused  by  fire  emitted  from  the 
defendant's  locomotive,  which  settled  upon  the  defendant's 
right  of  way,  and  then  ignited  leaves,  grass  or  other  com- 
bustible matter,  and  eventually  spread  to  the  property  of 
these  plaintiffs,  causing  the  damage  complained  of,  the  plaint- 
iffs, after  submitting  proof  of  the  damage,  rested  their  cases. 

The  defendant  met  the  case  thus  presented  with  proof  tend- 
ing to  fihow  that  the  right  of  way  was  clear  of  combustible 
material,  and  that  the  screen  in  use  upon  the  engine  was  of 
a  standard  type  in  common  use  among  lailroads  at  the  time, 
and  was  the  product  of  the  most  recent  experience  in  that 
line  of  human  endeavor ;  that  the  screen  and  ash  pans  were 
in  good  condition,  and  that  even  the  most  approved  type  of 
screen  could  not  be  made  absolutely  spark  proof  while  an 
engine  was  in  course  of  successful  and  practical  operation. 

The  defendant  then  moved  for  the  direction  of  a  verdict  in 
its  favor  upon  two  grounds,  the  refusal  of  which  by  the  trial 
court  presents  the  basis  of  this  appeal.    ' 

The  court  was  requested  to  direct  the  jury  in  the  lan- 
^age  of  the  request  as  follows:  'That  the  defendant,  in 
the  words  of  the  statute,  having  adopted  all  practical  means 
to  prevent  the  communication  of  fire  from  its  engine,  such 
evidence  rebuts  the  prima  facie  case  of  the  plaintiffs,  that  the 
injury  was  communicated  from  an  engine,  in  violation  of  the 
statute;  and  this,  irrespective  of  the  credibility  of  its  wit- 
nesses on  said  subject,  or  the  matter  of  the  preponderance  of 
the  evidence.  In  view  of  which  facts  the  prima  facie  case  of 
the  plaintiffs  had  been  rebutted." 

The  second  request  was  as  follows:  "That  the  uncontra- 
dicted evidence  in  the  case  showed  that  the  defendant  took 
all  practicable  means  to  prevent  tlie  communication  of  injury 
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to  the  plaintiffs'  property,  by  the  escape  of  fire  from  its  en- 
gine, which  is  evidenced  by  having  installed  in  said  engine 
a  screen  or  spark  arrester  of  common  design,  in  general  use 
and  approved  by  experience,  and  having  taken  reasonable  care 
to  keep  its  lands  free  from  combustible  material." 

The  inherent  defect  of  the  defendant's  contention,  con- 
tained in  the  first  request,  is,  that  it,  in  effect,  assumes  the 
right  of  the  court  to  usurp  the  function  of  the  jury  in  de- 
termining the  very  fact  in  issue,  f.  e,,  whether  the  defendant 
used  due  care  to  keep  its  right  of  way  free  from  combustible 
material.  The  inquiry  presented  the  gravamen  of  the  case. 
The  request  also  assumed  as  a  legal  proposition  that  because 
the  proof  upon  the  part  of  the  defendant  tended  to  show  a 
ne  pins  ultra  condition  of  its  locomotive  and  appliances,  dam- 
age resulting  to  the  plaintiffs  from  a  fire  originating  upon  the 
defendant's  right  of  way,  was  damnum  absque  injuria  and 
placed  the  defendant  beyond  the  zone  of  culpability  and 
responsibility. 

The  question  thus  presented  is  not  de  novo  in  this  court. 
It  was  exhaustively  and  learnedly  considered  by  Mr.  Justice 
Depue  in  the  case  of  Delaware,  Lackawanna  and  Western 
Railroad  Co.  v.  Salmon,  39  N.  J,  L,  299,  where  it  was  de-» 
clared  that  a  railroad  company  is  bound  to  keep  its  tracks 
free  from  combustible  matter,  whereby  fire  may  be  commu- 
nicated from  its  locomotives  to  adjoining  property,  even 
though  there  was  no  allegation  that  the  engine  from  which 
the  coals  were  dropped  or  thrown  was  improperly  constructed 
or  driven. 

The  second  request  was  not  dealt  with  in  the  briefs,  and 
may  therefore  be  considered  as  abandoned.  It  presents  no 
concrete  legal  proposition  for  the  consideration  of  the  court, 
but  contains  a  congerie  of  facts  which  the  defendant  would 
have  the  trial  court  assume  as  proved  or  admitted.  It  as- 
sumes, as  its  major  premise,  that  "the  uncontradicted  evi- 
dence in  the  case,"  inter  alia,  demonstrated  that  the  defend- 
ant had  "taken  reasonable  care  to  keep  its  lands  free  from 
combustible  material." 
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It  will  be  observed  that  the  request  was  tantamount  to  de- 
claring that  the  plaintiflF  has  failed  to  make  a  prima  faciei 
case;  and  that  the  issue  of  fact  presented  by  the  pleadings 
and  the  testimony  must  be  accepted  by  the  jury,  from  the 
viewpoint  of  the  defendant,  so  as  to  acquit  it  of  the  charge  of 
tort-fea^nce  in  the  care  and  management  of  its  right  of  way. 
Manifestly,  the  consideration  of  that  fact  was  for  the  jury, 
and  the  trial  court  was  correct  in  so  dealing  with  it. 

The  argument  of  counsel  for  the  defendant  makes,  it  ap- 
parent that  what  he  desired  the  trial  court  to  charge  Was 
that  if  the  jury  should  find  that  the  spark  which  was  emitted 
by  the  locomotive  passed  direct  to  the  plaintiffs'  land  and 
caused  the  fire,  their  verdict,  in  view  of  the  testimony  of  the 
witnesses  for  defendant  (that  under  the  most  perfect  condi- 
tions a  spark  could  escape  through  the  screen  and  inflict 
damage  if  it  should  light  direct  upon  the  plaintiffs'  land), 
must  be  for  the  defendant. 

This,  however,  the  court  was  not  requested  to  charge.  The 
request  that  was  made  did  not  eliminate  the  intermediate 
contributing  factor  of  the  defendant's  right  of  way,  and  the 
possibility  that  the  fire  might  have  originated  thereon,  which, 
as  we  have  pointed  out,  was  clearly  a  jury  question.  We  ex- 
press no  opinion  as  to  the  soundness  of  the  abstract  proposi- 
tion which  counsel  has  thus  presented  which,  as  we  have 
shown,  forms  no  part  of  the  concrete  case  before  us. 

The  judgment  will  be  affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, JJ.    14. 

For  reversal — None. 

Vol.  lxxxix.  42 
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THE  STATE  OF  NEW  JERSEY,  PLAINTIFF  IN  ERROR,  ▼. 
GEORGE  M.   BREWSTER,   DEFENDANT  IN  ERROR. 

Argued  June  20,  21,  1916— Decided  December  4,  1916. 

1.  Process  to  appear  before  a  legislative  committee,  regular  on  its 
face,  issued  by  the  chairman  of  such  committee  under  a  general 
authority  conferred  upon  him  by  the  committee,  either  expressly 
or  by  parliamentary  usage,  and  either  with  or  without  specific 
authority  in  the  particular  case,  is  a  summons  to  appear  before 
such  committee,  the  willful  disregard  of  which  is  made  a  misde- 
meanor by  Pamph.  L.  1805,  p.  162.  Comp.  Stat.,  p.  2241,  §§ 
67,  68. 

2.  The  failure  of  the  defendants  to  appear  at  the  place  named  in 
the  subpcena  was  the  culminating  factor  in  the  completion  of 
their  offence,  and  the  defendants  were  then  subject  to  indictment 
in  that  county,  though  they  resided  elsewhere.  Qucere:  Whether 
such  process  is  subject  to  collateral  attack? 


On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J.  L,  651. 

For  the  state,  Martin  P,  Devlin  and  Charles  H,  English, 

For  the  defendant  in  error,  William  B,  MacJcay,  Jr.,  and 
Gilbert  Collins. 

The  opinion  of  the  court  was  delivered  by 
MiNTURN,  J.  In  the  session  of  the  year  1914  the  1 
ture  passed  a  resolution  empowering  and  authorizing  th 
appropriations  committee  to  investigate  the  expendit 
state  moneys,  with  reference  particularly  to  the  depari 
of  education,  public  roads  and  cliarities  and  correctioD 
to  report  at  the  following  session  of  the  legislature. 

The  resolution  empowered  the  committee  to  issue  sub 
for  the  attendance  of  witnesses,  and  to  sit  after  the  ad 
ment  of  the  legislature  at  any  place  in  the  state  whie 
might  designate. 
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Pursuant  to  the  mandate  of  this  resolution,  the  committee 
sat  on  the  5th  day  of  December,  1914,  in  the  senate  chamber, 
in  Trenton,  for  the  purpose,  mter  alia,  of  taking  the  testi- 
mony of  George  M.  Brewster  and  Walter  Scott,  tlje  defend- 
ants, to  whom  had  been  previously  issued  subpoenas  in  due 
form,  commanding  them,  respectively,  to  appear  before  that 
body,  upon  that  day,  at  eleven  o'clock  in  the  forenoon.  In- 
stead of  appearing  in  person,  the  defendants  appeared  by 
counsel,  who  informed  the  committee  that  he  had  advised 
the  witnesses  not  to  appear,  because,  as  he  conceived,  the  com- 
mittee lacked  the  power  to  require  the  witnesses  to  appear. 

The  failure  of  the  defendants  to  appear  resulted  in  their 
indictment  by  the  Mercer  county  grand  jury,  and  their  trial 
and  conviction  by  the  Mercer  Sessions,  from  which  judgment 
a  writ  of  error  was  taken  to  the  Supreme  Court,  where  the 
judgment  of  conviction  was  reversed.  The  legal  correctness 
of  this  reversal  is  before  us  upon  this  writ  of  error. 

Prior  to  the  trial,  a  motion  to  quash  the  indictment  was 
made  and  refused  by  the  Supreme  Court.  State  v.  Brewster, 
87  N,  J.  L.  75;   93  Atl  Rep,  189. 

The  indictment  is  based  upon  the  violation  of  the  pro- 
visions of  the  act  entitled  "An  act  respecting  the  examina- 
tion of  witnesses  before  legislative  committees,  and  providing 
for  the  punishment  of  witnesses  refusing  or  neglecting  to 
appear  or  give  evidence  before  such  committees."  2  Comp, 
Stat,  p.  2241,  §§  67,  68;  Pamph.  L.  1895,  p.  162. 

The  first  section  of  the  act  deals  generally  with  the  obliga- 
tions of  witnesses,  testifying  before  either  house  of  the  legis- 
lature, or  any  authorized  committee  of  either  house.  The 
second  section  concerns  the  situation  presented  by  this  in- 
quiry, viz. :  "That  if  any  witness  summoned  to  appear  before 
any  such  committee  shall  willfully  neglect  or  refuse  to  appear 
in  obedience  to  the  summons,  or  shall  refuse  to  be  sworn  or 
aflBrmed,  he  shall  be  deemed  guilty  of  a  misdemeanor." 

The  case  came  before  the  Supreme  Court  under  the  one 
hundred  and  thirty-sixth  section  of  the  Criminal  Procedure 
act,  and  was  there  argued  on  the  exceptions  taken  at  the  trial. 


Digitized  by  VjOOQIC 


660    COURT  OP  EKROES  AND  APPEALS. 

State  V.  Brewster.  89  N.  J.  L. 

and  the  specifications  of  causes  filed  and  served  upon  the  state,* 
in  accordance  with  the  provisions  of  the  one  hundred  and 
thirty-seventh  section  of  the  act.  ' 

It  is  insisted  here  by  the  state  that  in  dealing  with  the  case, 
the  Supreme  Court  supported  its  judgment  upon  a  question 
not  raised  by  the  bill  of  exceptions,  or  by  the  specifications, 
and  therefore  upon  a  point  not  argued  by  either  side  in  that 
court. 

It  must  suffice  to  say,  in  answer  to  this  contention,  that' in 
view  of  the  public  importance  of  the  questions  in  controversy, 
and  in  view  of  the  generality  of  the  assignments  and  reasons 
presented  by  the  defendants  for  reversal,  we  are  not  inclined 
to  base  our  determination  upon  a  severely  rigorous  adherence 
to  any  rule  of  judicial  procedure. 

The  Supreme  Court  based  its  determination  upon  two 
grounds — first,  that  no  place  of  meeting  was  designated  by 
the  committee,  and  secondly,  that  the  committee  never  au- 
thorized the  issuing  of  a  summons  to  the  defendants. 

The  questions  argued  by  the  defendants  we  shall  consider 
in  their  order  of  presentation. 

It  is  insisted,  primarily,  that  there  was  no  joint  appropria- 
tions committee  of  the  legislature  for  the  year  1914,  as  al- 
leged in  the  indictment.  The  Supreme  Court  quite  aptly  dis- 
posed of  this  contention  by  deciding  that  the  facts  showed 
that  there  was  a  committee  on  appropriations,  appointed  for 
each  house,  and  that  together  they  acted  as  and  constituted  a 
joint  appropriations  committee. 

We  might  go  further  and  declare  that  the  courts  will  take 
judicial  notice  of  the  fact  that  the  joint  appropriations  com- 
mittee constitutes  the  modus  operandi,  under  legislative  prac- 
tice, for  the  consideration  and  determination  of  both  the 
propriety  and  quantum  of  the  appropriations  annually  made 
by  the  legislature  to  each  department  of  the  state  govern- 
ment; and  that  if  such  a  committee  did  not  in  fact  exist  in 
the  year  1914,  the  onus  of  showing  that  fact  was  upon  the 
defendants  and  not  upon  the  state  of  proving  it  affirmatively. 
1  Greenh  Ev.  8;  2  Rice  Ev.  35;  16  Cyc.  907,  and  cases. 
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It  is  further  contended  that  no  place  of  meeting  was  desig- 
nated by  the  conunittee.  The  joint  resolution  conferred 
power  upon  the  committee  "to 'sit  at  any  place  in  this  state 
which  they  may  designate/^ 

In  pursuance  of  that  power  they  sat  at  Trenton,  and  the 
process  sensed  upon  the  defendants  required  them  to  appear 
there. 

The  record  shows  that  the  committee  met  at  Trenton,  upon 
the  return  day  of  the  subpoena,  and  that  the  defendants  failed 
to  appear.  It  may  be  that  the  minutes  do  not  show  any 
record  of  adjourned  meetings  from  place  to  place,  or  even 
any  resolution  to  convene  at  Trenton.  The  committee  were 
acting  under  parliamentary  rules  and  usages,  and  it  was 
within  tlie  power  of  the  chairman  to  convene  them  at  Trenton, 
or  elsewhere  within  the  state,  in  the  absence  of  a  continuing 
resolution  fixing  the  place  of  meeting.  Cush,  Prac,  Leg. 
Assem.  739. 

It  is  contended,  also,  that  no  offence  was  committed  in 
Mercer  county,  since  the  defendants  were  served  with  process 
in  Bergen  county.  Upon  that  subject  we  desire  to  add 
nothing  to  what  has  been  stated  by  the  Supreme  Court,  in  the 
opinion  of  Mr.  Justice  Bergen,  on  the  motion  to  quash  the 
indictment.    State  v.  Brewster,  supra. 

The  ratio  decidendi  was  "that  the  place  of  service  is  not 
material,  for  the  offence  was  not  complete  until  refusal  to 
appear  and  be  sworn  at  the  place  named  in  the  summons.'^ 
Noyes  v.  State,  41  N.  J.  L.  418. 

The  final  and  most  serious  contention  of  the  defendants  is 
that  upon  which  the  Supreme  Court  based  its  reversal  of  the 
judgment,  i,  e.,  "the  committee  never  authorized  the  issue  of 
summons  to  the  plaintiffs  in  error." 

In  this  the  court  below  fell  into  error.  The  summons  was 
admittedly  issued  by  the  chairman  of  the  committee,  and  if 
it  were  necessary  to  rest  our  decision  of  the  case  upon  the 
power  of  the  chairman  to  issue  the  process,  it  might  be  in- 
sisted, as  a  matter  of  judicial  knowledge,  that  the  practice 
has  been  quite  general  in  the  conduct  of  legislative  investiga- 
tions, for  the  chairman  of  the  committee,  in  conjunction  with 
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its  counsel,  to  select  the  names  and  the  number  of  witnesses, 
for  attendance  at  each  session,  and  for  the  chairman  to  sign 
the  summons  for  each  witness  when  presented  to  him  by  coun- 
sel for  the  committee. 

It  is  laid  down  by  Gushing  that  where  the  power  exists  in 
the  committee  "any  witness  may  be  summoned  by  the  chair- 
man to  appear  before  the  committee  and  to  bring  with  him 
all  such  documents  as  he  may  be  directed  to  bring  for  the  use 
of  the  committee."    Prac,  Leg,  Assem,  739. 

The  federal  congress,  acting  upon  this  principle  in  1837, 
sustained  the  service  of  a  subpoena  signed  by  the  chairman  of 
the  committee,  in  the  case  of  Reuben  P.  Whitney,  which  was 
thus  challenged.  A  similar  exercise  of  power  by  the  chairman 
was  sustained  by  congress,  in  the  case  of  the  investigation  of 
the  Bank  of  the  United  States,  at  Philadelphia,  during  the 
administration  of  President  Jackson.    2  Hurd  Prec.  4540. 

But  we  find  that  the  record  in  the  case  furnishes  ample 
siipport  for  the  claim  that  the  action  of  the  chairman,  in  this 
particular,  had  not  only  the  cognizance  of  the  committee  but 
also  its  assent. 

At  page  48  of  the  case.  Senator  Hennessy,  the  chairman  of 
the  committee,  testified:  "My  recollection  is  that  the  com- 
mittee discussed  at  more  than  one  session,  informally,  they 
discussed  the  question  of  issuing  subpoenas  for  these  wit- 
nesses. I  have  no  recollection  of  a  specific  meeting.  I  can- 
not, specifically,  recall  a  meeting  at  which  specific  authority 
was  issued  for  this  purpose.  The  understanding  was  that  the 
chairman  of  the  committee  issue  the  subpoenas." 

At  page  49  of  the  record  he  reiterates :  "These  matters  were 
discussed,  informally,  and  my  recollection  is  that  an  agree- 
ment was  in  each  case  arrived  at  as  to  what  witnesses  were  to 
be  subpoenaed." 

This  authority  was  subsequently  recognized,  supplemented 
and  ratified  by  the  resolution  of  the  committee,  requiring  the 
arrest  of  the  defendants,  the  preamble  of  which  recites: 
^^Whereas,  by  order  of  this  committee,  George  M.  Brewster 
and  Walter  Scott  have  been  summoned  to  appear,  &c.,  by 
summons  in  writing,"  &c. 
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The  authority  of  the  committee  to  sit  and  investigate  was 
derived  from  the  joint  resolution  which,  for  its  purposes, 
voiced  the  will  of  the  law-making  body,  and  not  from  any 
prior  legislation,  bearing  generally  upon  the  powers  of  legis- 
lative committees.  Sections  63  and  64  of  "An  act  concerning 
evidence"  (Pamph.  L.  1875,  p.  26 ;  2  Comp.  Stat,,  pp.  2217, 
2239),  may  well  be  considered  as  a  standing  enactment,  in 
aid  of  l^slative  committees  appointed,  as  is  sometimes  the 
case,  without  specified  powers  contained  in  the  appointing 
resolution. 

Auxiliary  legislation  of  that  character,  in  such  a  situation, 
is  then  necessary  for  the  purpose  of  executing  the  legislative 
will.  Twenty  years  after  the  passage  of  that  act,  it  was  found 
necessary  to  enact  the  statute  of  1895,  manifestly  in  further- 
ance of  a  legislative  policy  of  facilitating  investigations,  and 
of  expeditiously  pursuing  contumacious  witnesses;  and  of 
obviating  the  delay  incident  to  a  prosecution  at  the  legislative 
bar,  as  well  as  to  empower  the  courts  to  deal  with  the  offence 
in  a  manner  practically  as  summary  as  it  might  be  dealt  with 
under  parliamentary  rules,  and  upon  evi'dence  substantially 
similar  to  that  which,  under  established  parliamentary  pre- 
cedents, and  the  rules  of  evidence,  would  result  in  invoking 
the  legislative  judgment. 

From  these  considerations  we  conclude  that  the  process 
which  was  served  upon  the  defendants  was  the  summons  of 
the  legislative  committee,  the  willful  disregard  of  which  con- 
stitutes the  misdemeanor  created  by  the  statute,  to  which  ref- 
erence has  been  made. 

We  have  not  overlooked  the  fact  that  there  is  a  more  fun- 
damental inquiry  presented  by  the  case,  which  may  be  broadly 
stated  to  be,  whether  the  process  of  a  legislative  committee 
can  be  attacked  or  inquired  into  collaterally  by  one  who  has 
disobeyed  its  mandate. 

It  has  been  held  that  a  witness  who  appears  in  obedience  to 
a  subpcena  from  such  a  body  cannot  question  the  committee's 
power  to  issue  it,  and  a  fortiori  cannot  aliunde  show  that 
the  process  was  not  in  fact  issued  by  the  committee.  WUchens 
V.  Willet,  1  Keyes  (N.  F.)  521;   Lowe  v.  Smnm-ers,  69  Mo. 
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A  pp.  637;   Ez  parte  McCarthy,  29  Cal.  395;   40  Cyc.  2196, 
and  ca«eg  cited. 

Tpon  ground*  of  public  policy,  based  fundamentally  upon 
argumentum  ah  inconvenienU,  courte  hare  not  tolerated  the 
petting  up  of  the  judgment  of  the  witness,  as  to  the  neces- 
Hitj'for  his  attendance^  or  as  to  the  l^ality  of  th^  committee, 
for  the  purpose  of  excusing  his  non-attendance. 

So,  a  witness  c^annot  excuse  his  failure  to  attend  on  the 
ground  that  the  pleadings  in  the  case  are  insufficient.  Fair- 
fu^ld  V.  United  States,  146  Fed,  Rep.  508;   76  C,  C,  A.  590. 

Or  tliat  the  testimony  is  immaterial  or  irrelevant.  Rohh 
V.  McDonald,  29  Iowa  330;  Deadman  v.  Emn,  27  U.  C.  Q.  B, 
176;  MitchelVs  Case,  12  Ahl.  Pr.  (X.  F.)  249;  40  Cyc.  2176, 
and  ca.oes. 

Tlic  rationale  of  the  doctrine  was  emphatically  expressed 
an  follows  by  Tjord  Erskine  in  Burdett  v.  Caiman,  14  East 
1 63 ;  also  5  Dow  Pari  Rep.  165,  202.  The  case  presented  the 
parliamentary  proceedings  against  Sir  Francis  Burdett,  who 
was  charged  with  uttering  a  libel  against  the  house  of  com- 
mons. "The  House  of  Commons,  wliether  a  Court  or  not, 
must,  like  every  other  tribunal,  have  the  power  to  protect  itself 
from  obptruction  and  insult,  and  to- maintain  its  dignity  and 
character.  If  the  dignity  of  the  law  is  not  sustained,  it's  sun  is 
set,  never  to  he  lighted  up  again."  To  the  same  effect  is  Bur- 
dett V.  Abbott,  14  East  1. 

In  the  case  of  Anderson  v.  Dunn,  6  Wheat.  (U.  S.)  204i, 
which  was  an  action  of  trespass  against  the  sergeant-at-arms 
of  tlie  house  of  representatives  for  false  imprisonment, 
executed  in  pursuance  of  a  resolution  of  the  house  for  a  con- 
tempt of  its  rules  and  dignity,  the  then  Attorney-General 
Wirt  argued  that  "the  necessity  of  self-defence  is  as  incidental 
to  legislative,  as  to  judicial  authority. 

"This  power  is  not  a  substantive  provision  of  the  common 
law  adopted  by  us;  it  is  rather  a  principle  of  universal  law 
growing  out  of  the  natural  right  of  self-defence  belonging  to 
all  persons.  The  general  grant  of  judicial  powers  to  the  courts 
of  the  United  States  does  not  exclude  the  other  branches  of 
the  government  from  the  exercise  of  certain  portions  of  judi- 
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cial  authority.  The  different  departments  of  the  government 
could  not  be  divided  in  this  exact,  artificial  manner.  They  all 
run  into  each  other.  Even  the  president,  though  his  func- 
tions are  principally  executive,  has  a  portion  of  legislative 
power;  and  the  congress  is  invested  with  certain  portions  of 
judicial  power.  *  *  *  A  legislative  body  has,  from  the 
necessity  of  the  case,  a  right  to  commit  persons  for  contempt, 
in  breach  of  their  privileges ;  that  they  are  the  exclusive  judges 
wJiether  those  privileges  have  been  violated,  in  the  particular 
instance;  and  that  their  decisions  upon  the  subject  cannot  be 
questioned  in  any  other  court  or  place." 

The  Supreme  Court,  in  that  case,  emphasized  the  legal  cor- 
rectness of  these  views  by  declaring :  "If  there  is  one  maxim 
which  necessarily  rides  over  all  others,  in  the  practical  appli- 
cation of  government,  it  is  that  the  public  functionaries  must 
be  left  at  liberty  to  exercise  powers  which  the  people  have  en- 
trusted to  them." 

To  the  same  effect,  see  Falvey  v.  Massing,  7  Wis.  630,  and 
Ex  parte  Nugent,  4  Pa,  L,  J.  Rep,  220,  District  of  Columbia. 

In  KUboum  v.  Tlwmpson,  103  U.  S,  168,  the  United 
States  Supreme  Court,  in  1880,  is  supposed  to  question  the 
broad  liberality  of  the  opinion  in  Anderson  v.  Dunn,  supra, 
but  the  limitation,  if  any,  imposed  by  the  later  decision,  is 
that  contained  in  this  language  of  the  opinion  of  Mr.  Justice 
Miller,  by  which  it  is  made  obvious  that  the  case  there  sui 
judice,  was  determined  only  upon  the  consideration  that  "the 
whole  plea  shows  the  house  was  without  authority  in  the 
matter."  That  such  was  the  only  differentiation  is  made  clear 
by  the  language  of  Chief  Justice  Fuller  in  In  re  CJuDpnum, 
166  TJ.  S.  661.  There  the  question  was  in  some  respects  iden- 
tical with  that  presented  in  the  case  at  bar.  The  defendant 
was  indicted  and  convicted,  under  U,  S,  Rev.  Stat,  p.  102, 
for  refusing  to  testify  before  a  committee  of  the  United  States 
senate.  The  learned  Chief  Justice  there  held  that  Kilboum 
V.  Thompson  was  authority  for  the  proposition  "that  there 
exists  no  general  power  in  congress,  or  in  either  house,  to 
make  inquiry  into  the  private  affairs  of  a  citizen."    But,  he 
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declared,  "the  refusal  to  answer  pertinent  questions  in  a 
matter  of  inquiry,  within  the  jurisdiction  of  the  senate,  of 
course,  constitutes  a  contempt  of  that  body,  and  by  the  statute 
this  is  also  made  an  offence  against  the  United  States.'^ 

The  question  of  authority  of  the  investigating  committee 
manifestly,  therefore,  was  resolved  into  a  question  of  the  ju- 
risdiction of  the  appointing  body,  and  the  rule  enunciated  in 
Anderson  v.  Dunn  remained  unshaken,  so  that  process  pos- 
sessing all  the  indicia  of  regularity  issued  by  a  legislative 
committee  could  not  be  attacked  or  questioned  by  a  refractory 
witness  for  matters  aliunde. 

It  must  be  perceived,  that  like  any  other  legislative  enact- 
ment, the  joint  resolution  of  the  legislature,  and  its  necessary 
legal  incidents,  are  impregnable  against  collateral  attack,  and 
that  it  is  the  duty  of  co-ordinate  branches  of  government  to 
presume  that  the  legislature,  and  its  committee,  invested  with 
gwo^'-judicial  powers,  have  acted  within  their  legitimate  scope 
and  province,  until  the  contrary  be  made  to  appear  by  strong 
and  convincing  reasons.  State  v.  Philips  {Supreme  Court, 
Maine).  78  Afl,  Rep,  283. 

"It  is  but  a  decent  respect/'  said  the  United  States  Su- 
preme Court  in  Ogden  v.  Saunders,  12  Wheat,  213,  270,  "due 
to  the  wisdom,  the  integrity  and  the  patriotism  of  the  legis- 
lative body,  by  which  any  law  is  passed,  to  presume  in  favor 
of  its  validity,  until  its  violation  is  proved  beyond  all  rea- 
sonable doubt." 

Whether  this  immunity  from  collateral  attack  is  so  inti- 
mately connected  with  the  absence  of  appeal  that  it  applies 
only  to  the  action  of  the  legislative  body  itself,  or  whether  it 
can  be  applied  to  the  same  subject-matter  when  cast  in  the 
form  of  an  indictable  misdemeanor,  to  be  dealt  with  by  the 
ordinary  courts  of  law,  are  questions,  the  decision  of  which 
are  not  essential  to  the  determination  of  the  case  now  before 
the  court. 

For  the  reasons  given  the  judgment  of  the  Supreme  Court 
will  be  reversed  and  the  judgment  of  the  Mercer  Sessions  will 
be  aflRrmed. 
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For  affirmance — None. 

For  reversal — ^The  Chancellor^  Garrison,  Trenchard, 
Parker,  Minturn,  Black,  White,  Hbppenheimer,  Wil- 
liams, Taylor,  Gardner,  JJ.    11. 


WALTER  OLIVER,  PLAINTIFF-APPBLLANT,  v.  ALEXANDER 
HARRIS,  DEFENDANT-RESPONDENT. 

Argued  June  26,  1916— Decided  November  20,  1916. 

A  party  who  purchases  a  crop  of  grain  can  acquire  no  better  or  dif- 
ferent title  thereto  than  the  seller  had  at  the  time  of  the  sale. 


On  appeal  from  the  Bnrlington  Circuit  Court. 
For  the  appellant,  V.  Claude  Palmer, 
For  the  respondent,  James  Mercer  Davis. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  This  case  was  tried  together  with  the  case  of 
Emma  O'Leary,  administratrix,  against  the  same  defendant, 
at  the  Burlington  Circuit,  and  a  verdict  was  directed  for  the 
defendant. 

The  plaintiflf^s  action  was  for  trover  and  conversion  against 
the  defendant  to  recover  the  value  of  twenty  acres  of  growing 
grain  which  the  plaintiff  bought  from  Mrs.  O'Leary  in  March, 
1915,  and  which  crop  of  grain  the  defendant,  in  July,  1915, 
refused  to  let  the  plaintiff  reap,  and  appropriated  the  same  to 
his  own  use. 

The  facts  are  fully  set  forth  in  an  opinion  filed,  in  the  case 
of  Emma  O'Leary,  Admimstratriw,  v.  Alexander  Harris,  post 
p,  671,  at  the  present  term  of  court,  and  in  which  case  we 
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reached  the  conclusion  that  Mrs.  O'Leary  had  no  title  to  the 
crop  of  grain. 

In  the  case  sub  judice  the  plaintiflf's  right  to  a  recovery  de- 
pended solely  upon  the  title  of  Mrs.  O'Leary  to  the  grain,  since 
the  plaintiff  claimed  to  have  bought  the  crop  of  grain  from 
her,  and  aa  she  had  no  title  thereto,  of  course,  the  plaintiff 
could  not  have  acquired  any  by  such  purchase,  and  hence  the 
verdict  in  favor  of  the  defendant  was  properly  directed. 

The  judgment  will  be  affirmed,  with  costs. 

White,  J.  (dissenting).  I  am  unable  to  agree  that  there 
was  a  "surrender"  of  the  tenancy  in  this  case.  Tn  January, 
1915,  the  landlord  received  and  receipted  for  the  rent  for  the 
current  year  ending  in  March,  1915,  and  agreed  with  the 
tenant  that  the  portion  of  the  lease  for  the  balance  of  the  term 
after  that  year  should  be  canceled.  It  is  said  that  this  was  a 
"surrender."  I  think  not.  I  think  it  was  a  contract  changing 
the  lease  from  one  for  three  years  to  one  for  one  year.  The 
tenant  did  not  give  up  possession  to  the  landlord  in  January 
when  the  agreement  was  executed,  but  in  March  at  the  end 
of  the  tenn  of  the  lease  as  thus  changed.  Can  it  be  doubted 
that  she  held  possession  during  this  time  from  January  to 
March  as  a  tenant  under  that  lease,  or  that  if  in  Marcli  she 
had  refused  to  give  up  possession  to  the  landlord  she  could 
have  been  summarily  dispossessed  under  the  Landlord  and 
Tenant  law  as  upon  the  termination  of  her  term  at  that  time? 
I  think  not.  This  leads  me  to  the  view  that  at  the  end  of  the 
one-year  term  under  the  modified  lease  she  was  entitled  to 
emblements  just  the  same  as  she  would  have  been  at  the  end 
of  the  three-year  term  if  the  lease  had  not  been  changed. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kaliscii,  Black,  Heppeniieimer,  WiLLtAMs,  Gardner, 
J  J.    13. 

For  reversal — White,  J.     1. 
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CYRINE    DERONET,    PLAINTIFF-RESPONDENT,    v.    Bl.    W. 
WOOLWORTH   COMPANY,   DEE:ENDANT-APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

Plaintiff,  a  middle-aged  woman,  entered  defendant's  store  to  make 
purchases,  and  while  following  one  of  the  saleswomen  to  the 
place  where  a  desired  article  was,  fell  down  a  pair  of  stairs, 
which  she  did  not  see  and  of  the  existence  of  which  she  had  no 
knowledge.  Since  under  the  evidence  it  was  permissible  for  the 
jury  to  draw  either  of  two  inferences,  that  the  saleswoman,  in 
passing,  opened  the  gate  leading  to  the  stairs  to  let  the  plaintiff 
follow  her,  or  that  the  gate  wa^  found  open  and  left  so  by  the 
saleswoman,  the  question  whether  the  defendant  exercised  rea- 
sonable care  to  keep  and  maintain  its  store  in  a  reasonably  safe 
condition,  and  the  question  whether  the  plaintiff  used  reasonable 
care  for  her  own  safety,  were  jury  questions. 


On  appeal  from  the  Supreme  Court. 
For  the  appellant,  M,  CaseweU  Heine, 
For  the  respondent,  Albert  Leuly, 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  appeal  in  this  case  presents  the  single 
question  whether  there  was  any  evidence  warranting  the  sub- 
mission of  the  case  to  the  jury.  The  gravamen  of  the  action 
was  negligence  of  the  defendant.  The  plaintiff  recovered  a 
verdict  against  the  defendant  in  the  court  below,  and  it  is  the 
judgment  entered  upon  that  verdict  which  is  before  us  for 
review. 

The  plaintiff,  a  middle-aged  woman,  entered  the  defendant's 
store  to  make  some  purchases.  She  had  bought  a  few  articles 
and  was  seeking  to  buy  a  five-pound  sugar  box.  She  was  asked 
by  the  saleswoman,  who  waited  upon  her,  to  point  out  the  box, 
and  the  saleswoman,  walking  slightly  in  advance  of  the  plaint- 
iff, and  followed  by  the  latter,  walked  through  an  open  space 
between  two  railings,  the  plaintiff  still  following,  and  at  the 
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same  time  pointing  to  a  sugar  box  on  a  shelf  against  the  wall 
of  the  store,  and  while  the  plaintiff  was  doing  this,  she  fell 
down  a  flight  of  stairs  which  she  did  not  see  and  of  the  exist- 
ence of  which  she  had  no  warning.  The  evidence  shows  that 
the  opening  of  the  stairway  was  flush  with  the  floor,  and  that 
the  opening  between  the  rails  through  which  the  saleswoman 
and  the  plaintiff  passed  on  their  way  to  the  sugar  box  was  pro- 
tected by  a  gate,  which  opened  and  shut  by  a  spring  lock,  to 
prevent  persons,  not  connected  with  the  store,  from  going  onto 
the  floor  space  beyond  it. 

The  plaintiff  testified  that  when  she  was  brought  upstairs 
after  her  fall  she  saw  a  gate  across  the  opening  through  which 
she  and  the  saleswoman  had  passed  and  that  the  gate  was  then 
shut.    The  saleswoman  was  not  called  as  a  witness. 

As  the  evidence  then  stood  it  was  permissible  for  the  jury 
to  draw  either  of  two  inferences,  that  tiie  saleswoman  in  pass- 
ing opened  the  gate  to  let  the  plaintiff  follow  her  in  order  to 
point  out  the  sugar  box,  or  that  the  gate  was  found  open  and 
left  so  by  the  saleswoman  in  order  that  the  plaintiff  could  fol- 
low her  for  the  purpose  stated. 

We  think  there  was  evidence,  though  meagre,  yet  suflBcient, 
from  which  a  jury  might  properly  have  found  that  the  sales-  * 
woman,  by  her  conduct,  invited  the  plaintiff  to  the  spot  where 
the  latter  met  with  her  mishap. 

The  question  whether  the  defendant  exercised  reasonable 
care  to  keep  and  maintain  its  store  in  a  reasonably  safe  condi- 
tion, and  the  question  whether  the  plaintiff  used  reasonable 
care  for  her  own  safety  were,  under  the  evidence,  jury  ques- 
tions and  were  properly  submitted  to  them. 

The  judgment  will  be  aflBrmed,  with  costs. 

For  ajfi/rmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, Gardner,  J  J.'    15. 

For  reversal — None. 
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89  N,  J,  L.  O'Leary  v.  Harris. 


EMMA  O'LEARY,  ADMINISTRATRIX,  PLAINTIFF-APPEL- 
LANT, V.  ALEXANDER  HARRIS,  DEFENDANT- 
RESPONDENT. 

Argued  June  26,  1916— Decided  November  20,  1916. 

Tlie  well-settled  law  that  upon  the  termination  of  a  tenancy  by  its 
own  limitation  or  by  voluntary  act  of  the  tenant,  in  the  absence 
of  a  special  custom,  there  is  no  right  of  emblements,  applies  as 
well  to  tenancies  which  have  been  terminated  between  seed  time 
and  harvest  with  the  consent  of  the  landlord. 


On  appeal  from  the  Burlington  Circuit  Court. 
For  the  appellant,  V.  Claude  Palmer, 
For  the  respondent,  James  Mercer  Davis. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  This  is  an  appeal  from  a  judgment  entered 
upon  a  verdict  directed  by  the  trial  judge  of  the  Burlington 
Circuit  Court  in  favor  of  the  defendant-respondent. 

The  plaintiff,  as  administratrix  of  John  J.  O'Leary,  Jr., 
deceased,  brought  her  action  in  the  court  below  for  trover 
and  con\^rsion  against  the  defendant  to  recover  the  value  of 
growing  grain  which  the  plaintiff  claimed  belonged  to  her  as 
outgoing  tenant. 

The  defendant,  by  his  answer,  denied  that  the  plaintiff  had 
any  property  in  the  growing  grain,  and  also  set  up  that  by  the 
lease  under  which  the  plaintiff's  decedent  held  the  premises, 
the  latter  had  agreed  to  leave  as  much  growing  grain  as  he 
found  thereon  upon  his  going  into  possession ;  and  the  defend- 
ant also  set  up  a  custom  in  the  renting  of  farms  that  the 
tenant  shall  leave  as  much  growing  grain  upon  the  premises 
as  he  found  at  the  beginning  of  the  term. 

The  defendant  in  addition  thereto  set  up,  by  way  of  counter- 
claim, an  indebtedness  of  the  plaintiff's  decedent  to  him  in 
the  amount  of  $581.54,  which  appears  to  have  been  undis- 
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n  December,  1913,  he  re- 
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the  within  lease  is  hereby  by  consent  of  parties  canceled  as  to 
the  balance  of  the  term  thereof.  The  within  settlement  being 
made  without  any  prejudice  as  to  any  claims  of  Emma  M. 
O'Leary  as  administratrix  against  Alexander  Harris." 

This  writing  was  subscribed  by  Alexander  Harris,  the  de- 
fendant. This  is  not  such  a  surrender  in  writing  as  is  con- 
templated by  section  2  of  the  act  for  the  prevention  of  frauds 
and  perjuries  (2  Comp.  Siat.,  p.  2610),  which  statute  requires 
that  the  deed  or  note  in  writing  assigning,  granting  or  sur- 
rendering any  lease,  &c.,  shall  be  signed  by  the  party  so  assign- 
ing, granting  or  surrendering  the  same  or  his,  her  or  their 
agent  or  agents  thereunto  lawfully  authorized.  But  this  writ- 
ing was  evidently  followed  by  an  actual  surrender  by  operation 
of  law,  for  Mrs.  O'Leary  went  out  of  possession  and  there  was 
an  auction  sale  of  the  farm  chattels.  She  sold  to  one  Oliver 
twenty  acres  of  the  grain  and  left  nine  acres  unsold. 

When  the  harvest  time  came,  in  July,  1915,  the  plaintiff, 
Mrs.  O'Leary,  went  to  the  Cooper  farm  to  harvest  the  grain 
on  the  nine  acres  unsold,  but  was  prevented  from  doing  so  by 
the  defendant,  who  appropriated  the  grain  to  his  own  use. 

The  appellant  asserts  her  right  to  recover  for  the  nine 
acres  of  growing  grain  upon  the  language  in  the  writing  signed 
by  respondent,  as  follows :  "The  within  settlement  being  made 
without  any  prejudice  as  to  any  claims  of  Emma  M.  O'Leary 
as  administratrix  against  Alexander  Harris."  We  are  asked 
to  give  this  language  the  effect  of  a  reservation  by  Mrs. 
O'Leary  of  the  growing  grain  on  the  farm. 

The  argument  advanced  by  counsel  for  appellant  to  sustain 
this  contention  is,  that  at  the  time  the  agreement  was  entered 
into  between  the  parties  there  were  several  matters  in  dispute 
between  them.  But  a  reference  to  the  writing  alluded  to 
shows  nothing  more  than  that  the  appellant  paid  to  the  re- 
spondent a  certain  sum  of  money  which  was  to  be  in  full  sat- 
isfaction of  what  was  owing  on  the  lease  and  for  the  cancella- 
tion of  the  lease  for  the  remainder  of  the  term  after  March 
25th,  1915.  We  think  that  so  important  a  matter  as  a  reserva- 
tion of  a  right  by  the  appellant  to  harvest  twenty-nine  acres 

Vol.  lxxxix.  43 
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n,  if  it  was  intended  that  that  right  should  be  reserved, 
hstanding  the  cancellation  of  the  lease  and  surrender 
premises,  would  most  likely  have  been  mentioned  in  the 
lent. 

amount  paid  by  the  appellant,  in  settlement  of  the  rent 
i  accrued,  and  to  relieve  herself  from  the  burden  of  con- 
^  the  maintenance  of  the  farm,  must  be  considered  to 
omprised  all  the  pecuniary  elements  which  formed  the 
)f  inducing  the  landlord  to  cancel  the  lease  and  the 
to  go  quit  of  any  further  obligation  thereunder, 
insistence,  therefore,  of  counsel  for  appellant  that  the 
in  the  agreement,  "without  any  prejudice  as.  to  any 

of  Emma  O'Leary  against  Alexander  Harris,"  was  a 
Ltion  of  a  right  to  a  growing  crop  is  clearly  untenable. 

only  claims  which  were  not  to  be  prejudiced,  and  it 

be  properly  said  that  the  right  to  gather  the  crop 
served  in  any  such  terms  as  such  a  resen-ation  requires. 
le  from  the  contention  of  counsel  for  appellant  that  the 
;o  gatlier  the  growing  crop  was  reserved  by  the  tenant 
agreement,  he  also  urges  that  by  operation  of  law  the 
flf  was  entitled  to  gather  the  crop,  because  the  aban- 
nt  of  the  premises  was  the  result  of  an  agreement  be- 
her,  as  tenant,  and  her  landlord — the  joint  act  of  both — 
lat  in  order  to  debar  an  outgoing  tenant  who  has  de- 
ed the  estate  between  seed  time  and  harvest,  as  in  this 
;  must  be  the  result  of  her  act  alone,  and  not  as  the  re- 

an  agreement  with  her  landlord. 

find  no  such  distinction  taken  at  common  law  or  in  the 
eferred  to  on  that  subject.  On  the  contrary,  the  law 
s  to  be  well  settled  that  upon  the  termination  of  a  term 
own  limitation  in  the  absence  of  a  special  custom  or 
mtary  act  of  the  tenant,  there  is  no  right  of  emblements, 
v.  Colfax,  10  N.  J.  L.  128 ;  Howell  v.  Schenck,  24  Id, 
V  Cyc,  1071.  The  tenant's  act  is  no  less  voluntary  be- 
t  is  acquiesced  in  by  the  landlord, 
undisputed  fact  in  the  present  case  is  that  the  plaint- 
irmined  the  tenancy  between  seed  time  and  harvest,  with 
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the  consent  of  her  landlord,  and,  as  a  legal  result  flowing  from 
her  own  act,  she  forfeited  her  right  to  emblements. 

This  view  leads  to  the  conclusion  that  the  verdict  was  prop- 
erly directed  in  favor  of  the  defendant,  and,  therefore,  makes 
it  unnecessary  to  consider  the  other  grounds  of  appeal. 

The  judgment  will  be  affirmed,  with  costs. 

White,  J.  (concurring).  My  vote  for  affirmance  in  this 
case  is  based  solely  upon  the  clause  of  the  lease  which  provided 
that  if  the  tenant  planted  over  twenty  acres  of  grain,  all  over 
that  amount  should  be  left  on  the  premises  as  the  property  of 
the  landlord.  The  nine  acres  here  involved  fall  within  this 
provision. 

For  the  reasons  stated  in  a  memorandum  which  I  will  file 
in  No.  74,  June  term,  1916,  where  the  twenty  acres  are  in- 
volved, I  dissent  from  the  opinion  of  the  court  in  the  present 
case. 

For  affirmance — The  Chancellor,  Chief  Justice,  Oar- 
bison,  SwAYZE,  Trenchard,  Parker^  Bergen,  Minturn, 
Kalisch,  BI.ACK,  White,  Heppenheimer,  Williams,  Gard- 
ner, JJ.    14. 

For  reversal — None. 


WILLIAM  I.  PUSEY,  PLAINTIFF-RESPONDENT,  v.  CHARLES 
R.  MOORE,  DEFENDANT-APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

Where  there  was  testimony  to  show  that  defendant  offered  plaintiff 
$75  a  month  to  work  for  him  as  manager  of  a  hotel,  and  that 
for  a  period  of  time  thereafter  the  plaintiff  performed  the  ser- 
vices of  manager,  the  trial  judge  was  warranted  in  finding  that 
the  plaintiff  had  accepted  the  offer  of  the  defendant  and  had 
performed  services  under  an  express  contract  ' 


Digitized  by  VjOOQIC 


(i76    COURT  OP  ERRORS  AND  APPEALS. 

Pusey  V.  Moore.  S9  If,  J.  L, 

On  appeal  from  the  Snpreme  Court. 
For  the  appellant,  Clarence  L,  Cole. 
For  the  respondent,  Irving  P.  Parsons, 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  The  question  mooted  on  this  appeal  from 
the  Supreme  Court,  and  which  was  raised  in  the  former 
court  and  in  the  District  Court  of  Atlantic  City  where  the 
action  was  originally  brought,  is,  whether  or  not  there  was 
any  evidence  before  the  trial  judge  that  warranted  a  finding 
by  him  that  the  contract  upon  which  the  respondent  sued 
and  recovered  a  judgment  against,  appellant  in  the  District 
Court,  was  accepted  by  the  respondent. 

The  state  of  the  case  agreed  upon  between  the  parties 
shows  that  the  respondent's  original  action  against  appel- 
lant was  for  work  and  labor  performed  by  him  for  the  fippel- 
lanf,  as  set  forth  in  the  state  of  demand  and  which  is  re- 
ferred to  a^  a  part  of  the  state  of  the  case. 

The  state  of  demand  discloses  that  the  respondent's  ac- 
tion was  founded  on  his  claim  for  services  rendered  by  him, 
for  the  appellant,  from  July  24th,  1914,  to  September  24th, 
1914,  and  which  services  the  respondent  claimed  were  rea- 
sonably worth  $150. 

The  state  of  the  case  then  contains  this  language:  "Dur- 
ing the  course  of  the  trial,  plaintiff,  in  order  to  have  his 
proof  and  allegation  in  harmony,  moved  to  amend  his  de- 
mand by  setting  up  an  express  contract;  which  motion  was 
allowed,"  &c.  The  amended  state  of  demand,  also,  made 
part  of  the  state  of  the  case,  sets  forth  that  the  respondent 
claims  wages  due  him  as  manager  of  the  respondent's  hotel 
from  the  28th  day  of  July,  1914,  to  the  28th  day  of  Sep- 
tember, 1914,  at  $75  a  month,  pursuant  to  an  agreement 
made  with  the  appellant,  whereby  the  appellant  agreed  to 
pay  the  respondent  that  amount  or  more  if  the  business  war- 
ranted it. 
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The  state  of  the  ease  further  discloses  that  a  few  Says 
prior  to  July  28th,  1914,  the  respondent  was  a  boarder  and 
lodger  at  appellant's  hotel  at  appellant's  request,  and  that 
on  the  27th  day  of  July,  1914,  in  a  conversation  had  by  the 
respondent  with  appellant,  the  appellant  told  respondent 
that  things  were  not  going  right  in  the  hotel  and  that  he 
was  not  doing  any  business  and  that  he,  appellant,  needed 
somebody  to  manage  the  place,  whereupon  the  following  col- 
loquy between  them  took  place:  "I  (respondent)  told  M¥. 
Moore  I  have  an  offer  now  of  $75  a  month  and  board,  and  I 
says  I  will  pay  you  for  my  room  and  board.  Mr.  Moore,  he 
says,  Tusey,  you  stick  by. me;  I  will  do  better  than  that  for 
you;  I  want  some  man  to  run  this  place  for  me.'  He  also 
said,  'You  stick  by  me  and  I  will  give  you  $75  a  month  or 
more  if  the  business  warrants  it.' "  The  state  of  the  case 
then  continues:  "The  defendant  denied  that  there  was  any 
contract  between  him  and  the  plaintiff,  except  that  he  had 
promised  to  give  plaintiff  board  and  lodging  so  long  as  he, 
remained  with  him."  From  this  it  has  been  argued  for  the 
appellant  that  because  preceding  the  recitation  of  the  plaint- 
iff's testimony  in  the  District  Court  above  set  forth,  there 
is  the  statement  that  that  testimony  is  the  only  testimony 
in  support  of  the  claim  of  an  express  contract  that  we  are 
bound  by  that  statement,  and  are  to  assume  that  there  was  no 
testimony  to  the  effect  that  the  respondent  had  accepted  the 
terms  offered  him  by  the  appellant  and  entered  upon  the  per- 
formance of  them.  This  contention  Is  without  merit.  The 
entire  record  of  the  District  Court  is  before  us.  As  has 
been  pointed  out  the  agreed  state  of  the  case  made  the  orig- 
inal state  of  demand  and  the  amended  state  of  demand  a 
part  of  it.  The  state  of  the  case  inferentially  shows  that 
the  plaintiff  in  the  District  Court  made  proof  under  his 
original  state  of  demand  and  by  reference  to  the  original 
state  of  demand  we  find  that  the  plaintiff  claimed  for  ser- 
vices actually  performed  by  him  for  the  appellant  between 
July  28th,  1914,  and  September  28th,  1914,  but  as  he 
founded  his  claim  on  a  quantum  meruit,  whereas  it  appeared 
from  the  proof  that  there  was  a  contract,  the  original  state 
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2.  The  fact  of  age  is  not  within  the  category  of  things  as  to  which 
the  fact  can  be  proven  by  opinion  testimony,  since  such  evidence 
is  not  the  best  proof  of  which  the  fact  of  age  is  susceptible. 

3.  In  a  criminal  trial  counsel  will  not  be  permitted  to  sit  by  in 
silence  and  let  incompetent  evidence  be  introduced,  cross-examine 
on  and  experiment  with  it,  and  at  the  close  of  the  state's  case, 
finding  it  to  his  disadvantage  to  have  such  testimony  in  the  case, 
move  that  it  be  stricken  out,  and  a  refusal  by  the  trial  court, 
under  such  circumstances,  to  strike  out  such  incompetent  testi- 
mony is  not  reversible  error. 

4.  Where  a  general  exception  is  taken  to  the  court's  charge,  and 
error  assigned  on  a  portion  thereof,  which  includes  two  distinct 
propositions  of  law,  one  sound  and  the  other  unsound,  the  assign- 
ment is  ineffectual  and  will  not  be  considered  on  a  strict  bill  of 
exceptions. 


On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  88  N.  J,  L,  51. 

For  the  plaintiff  in  error,  'Ward  <&  McOinnis, 

For  the  state,  Michdel  Dunn,  prosecutor  of  the  pleas. 

The  opinion  of  the  court  was  delivered  by 

Kalisch,  J.  Although  the  conclusion  reached  on  the  re- 
view of  the  judgment  before  us,  is  that  it  should  be  afl&rmed, 
we  are  unwilling  to  adopt  the  views  of  the  Supreme  Court 
relating  to  the  legality  of  the  admission  of  opinion  evidence 
as  to  the  age  of  the  frequenters  of  the  place,  kept  and  main- 
tained by  the  plaintiff  in  error,  and  as  to  the  nature  of  the 
testimony  required  to  establish  the  evil  repute  of  the  fre- 
quenters of  the  place,  and  thus  of  the  place  itself. 

The  indictment  is  in  the  common  law  form  for  keeping  and 
maintaining  a  disorderly  house.  One  of  the  elements  of  the 
unlawful  conduct  of  the  place  charged  in  the  indictment,  is 
that  the  plaintiff  in  error  habitually  suffered  and  permitted 
intoxicating  liquors  to  be  sold  to  minors  under  the  age  of 
eighteen  years,  and  suffered  such  minors  to  frequent  and 
lounge  in  the  room  and  place  where  intoxicating  liquors  were 
kept  and  sold.  Under  a  statute  of  this  state,  the  sale  or  gift 
of  any  intoxicating  liquors  to  a  minor  under  the  age  of 
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eighteen  years^  by  a  person  licensed  to  sell  intoxicating 
liquors,  his  agents  or  servants,  the  act  of  suffering  or  per- 
mitting such  minor  to  frequent  or  lounge  in  the  room  or 
place  where  such  liquor  is  kept  or  sold,  is  a  misdemeanor. 
Tlie  habitual  violation  of  this  statute  would  constitute  the 
place  where  such  unlawful  acts  occurred,  under  the  decision 
of  the  courts  of  this  state,  a  disorderly  house.  State  v.  Wil- 
liams, 30  N.  J,  L.  102;  State  v.  Schlosser,  85  Id.  165; 
affirmed  in  86  Id.  374;  State  v.  Littman  et  ah,  88  Id.  392. 

Counsel  for  the  state  undertook  to  establish,  in  addition 
to  other  elements  of  disorder  charged  in  the  indictment,  and 
which  appear  to  have  been  supported  by  proof  amply  suffi- 
cient to  sustain  the  conviction  had  in  this  case,  that  intoxi- 
cating liquors  were  habitually  sold  on  premises  to  minors 
under  the  age  of  eighteen  years,  and  that  minors  were  allowed 
to  frequent  the  place,  &c.,  in  violation  of  the  statute  above 
referred  to.  It  was  on  this  issue  that  the  trial  judge  per- 
mitted witnesses  to  give  opinion  testimony  as  to  the  age  of 
persons  frequenting  tlie  place,  sueli  testimony  being  based 
solely  upon  their  appearance. 

We  think  this  testimony  was  improperly  received,  but  the 
judicial  error  committed  in  that  regard  cannot  enure  to  the 
benefit  of  the  plaintiff  in  error  and  work  a  reversal  of  the 
judgment  under  consideration,  for  the  reasons  to  be  presently 
stated. 

The  Supreme  Court,  in  dealing  with  the  question  in  hand, 
disposed  of  it  by  saying  that  to  reject  such  evidence  would, 
according  to  Professor  Wigmore  on  Evidence,  section  222,  be 
pedantically  over  cautious.  This  view  we  deem  unsound. 
The  fallacy  of  it  lies  in  failing  to  discriminate  between  age 
as  a  matter  of  fact  and  age  as  a  matter  of  appearance.  In 
the  present  case  the  statute  and  indictment  deal  with  a  ques- 
tion of  fact  wholly  capable  of  proof  in  courts  of  justice  by 
competent  evidence.  The  fact  of  age  is  not  within  the  cate- 
gory of  things  as  to  which  the  fact  can  be  proved  by  opinion 
testimony. 

In  Koccis  V.  State,  56  N.  J.  L.  44,  Mr,  Justice  Garri- 
son points  out  with  clearness  the  distinction  which   exists 
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between  "that  class  of  cases  in  which  a  witness  may  state 
the  inference  drawn  by  him  from  facts  within  ordinary  knowl- 
edge occurring  in  his  presence/'  and  the  class  of  cases  in 
which  a  witness  "whose  possession  of  special  knowledge  ren- 
ders his  opinion  admissible  upon  a  state  of  facts  within  his 
specialty,  without, regard  to  the  manner  in  which  the  facts  are 
established  and  without  requiring  that  they  should  have  come 
in  whole  or  in  part  under  the  personal  obsen'ation  of  the 
witness." 

Referring  to  the  former  class  of  cases,  Mr.  Justice  Gar- 
rison says:  "Familiar  instances  in  which  testimony  of  this 
kind  may  be  given  are — whether  two  people  were  in  love, 
whether  a  nian  was  sick  or  dazed,  or  despondent  or  drunk; 
whetlier  a  dog  was  savage  or  a  horse  gentle,  and,  in  general, 
any  matter  touching  physical  or  mental  manifestations  or  ap- 
pearances as  well  as  all  questions  of  identity,  resemblance,  du- 
ration, distance,  dimension,  velocity,  noises,  smells  and  many 
other  matters  where  an  inference  drawn  by  an  observer  is 
commonly  recognized  and  received  as  an  equivalent  for  the 
congeries  of  facts  that  produces  it." 

But,  as  to  the  age  of  a  person,  there  is  no  congeries  of 
facts — it  is  itself  a  fact  entirely  capable  of  direct  proof  if  it 
be  important  to  prove  it. 

Xot  only  in  the  criminal  law  is  age  often  the  very  essence 
of  a  misdemeanor,  as  here,  but  in  civil  cases  succession  and 
the  right  of  property  depend  on  it. 

The  character  of  proof  required  where  age  is  the  essence  of 
a  misdemeanor  is  illustrated  by  the  following  cases :  In  Rex 
V.  ^Vedge,  5  C.  &  P.  297 ;  24  E,  C.  L,  329,  the  indictment 
charged  the  defendant  with  an  attempt  to  abuse  an  infant 
under  the  age  of  ten  years,  on  the  5th  day  of  February, 
1832,  and  the  only  testimony  of  the  age  of  the  child  was 
given  by  the  father,  who  stated  that  in  February,  1822,  he 
went  from  home  a  few  days  and  that  his  wife  had  not  been 
confined,  and  that  on  the  9th  day  of  the  same  month  he 
found  that  the  child  had  been  born,  and  he  was  told  by  his 
wife's  mother  that  it  had  been  born  the  day  before;  the 
grandmother  was  alive  at  the  time  of  the  trial,  but  the  mother 
was  dead.     The  court  held  that  the  evidence  was  not  suflS- 
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cient,  for  in  a  matter  of  such  importance  the  best  evidence 
ought  to  be  adduced. 

In  RegxYML  v.  Day,  9  C.  £  P.  722;  38  E,  C.  i.  R.  306,  where 
the  defendant  was  charged  with  a  like  offence,  the  mother 
was  at  home  ill,  and  therefore  could  not  attend  the  trial,  and 
the  girl's  father  testified  that  the  child  was  not  born  in  wed- 
lock and  that  he  could  not  precisely  state  the  time  of  birth, 
as  he  was  at  that  time  at  work  at  some  distance  from  the 
place  at  which  the  mother  was. 

The  prosecutrix,  herself,  testified  that  she  was  ten  years  old. 
Lord  Coleridge  held  that  the  proof  of  the  age  was  not 
sufficient. 

In  QtLem  v.  Ha^s,  2  Cox  C.  C.  226,  the  child's  mother  tes- 
tified that  the  child  was  bom  on  the  7th  day  of  February, 
1837.  The  offence  was  committed  on  the  1st  of  Februar\% 
1847.  The  mother  was  the  only  witness  who  spoke  to  the 
age  of  the  child.  She  stated  that  she  never  kept  an  account 
of  the  child's  age,  and  that  her  knowledge  of  it  was  derived 
from  hearing  her  husband  speak  of  it,  and  from  conversa- 
tion with  him  and  the  child ;  and  that  it  had  been  usual  to 
keep  the  birthday  of  the  child  on  the  7th  of  February.  It 
being  objected  that  more  certain  proof  as  to  the  age  was 
requisite,  Coltman,  J.,  observed  that  the  testimony  in 
Rex  V.  Wedge,  supra,  was  hearsay,  but  that  this  testimony 
went  much  further  and  must  be  submitted  to  the  jury  as  some 
evidence,  though  open  to  observation  as  to  the  child's  age. 
See,  also,  Regina  v.  Nicholls,  10  Cox  C.  C.  476,  where  the 
mother  testified  to  the  age  of  her  child. 

It  is  manifest  that  the  theory  on  which  the  two  last  cases 
referred  to  were  submitted  to  the  jury,  was  that  as  the  mother 
of  each  child  was  a  competent  witness  to  the  fact  of  birth  of 
her  child,  and  as  each  had  testified  as  to  the  date  when  that 
event  happened,  there  was  some  evidence  to  go  to  the  jury  of 
the  fact  of  age,  the  value  of  which  was  for  the  jury  to  de- 
termine in  view  of  the  uncertainty  of  the  testimony  on  that 
point. 

In  Rose.  Cr,  Ev.  {Sth  ed.)  *272,  the  author  says:  "In  cases 
where  the  offence  depends  upon  the  age,  this  must  be  proved 
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in  the  usual  way  by  the  girl  herself,  or  by  a  person  who  can 
speak  to  the  date- of  birth.  In  Reg.  v.  Robins,  1  C.  <&  K. 
456 ;  47  E.  C.  L.  456,  it  was  held  that  it  was  no  defence  that 
the  prisoner  did  not  know  that  the  girl  was  under  sixteen,  or 
that  from  her  appearance  he  might  have  thought  that  she 
was  of  greater  age/^  In  that  case  the  father  of  the  girl  tes- 
tified that*  she  was  between  fifteen  and  sixteen  years  of  age, 
and  that  she  would  not  be  sixteen  until  October,  and  that 
he  was  at  home  when  she  was  born. 

It  is  to  be  noted  that  the  assertion  by  Roscoe  that  the  age 
may  be  proved  by  the  girl  herself  is  not  supported  by  the 
case  cited. 

In  1  Encycl.  Ev.  735,  the  text  reads :  "But  when  the  fact 
of  age  is  not  one  of  pedigree  to  be  established  for  other  pur- 
poses, hearsay  evidence  cannot  be  received  in  proof  thereof.*' 
People  V.  Sheppard,  44  Hun  565 ;  Peterson  v.  State,  83  Md. 
194;  34  Atl.  Rep,  834.  The  same  rule  of  evidence  is  applied 
to  civil  cases  where  age  is  a  fact  to  be  proved. 

It  would  not  only  be  a  serious  but  a  destructive  innovation 
in  a  sound  and  salutary  rule  of  evidence,  that  the  best  evi- 
dence that  the  nature  of  the  case  is  susceptible  of  must  be 
produced,  if,  for  instance,  infants  could  claim  succession  to 
and  rights  of  property  upon  proof  that  they  had  the  appear- 
ance of  having  attained  their  majority,  or  persons  who  had 
attained  their  majority  and  had  entered  into  contracts  could 
avoid  such  contracts  upon  proof  that  they  appeared  to  the 
witnesses  to  be  under  the  age  of  twenty-one  years. 

It  is  a  matter  of  common  knowledge,  derived  from  obser- 
vation and  experience,  that  there  is  nothing  more  uncertain 
and  highly  speculative  than  that  of  attempting  to  fix  the 
age  of  a  person  by  his  or  her  appearance.  Therefore,  to  per- 
mit a  witness  to  give  an  opinion  as  to  the  age,  where  age  is  a 
fact  to  be  proved,  is  to  open  the  gate  to  the  realm  of  in- 
definite guesswork,  and  thereby  subvert  a  necessary  and  salu- 
tary rule  of  evidence  that  the  existence  of  a  fact  must  be 
proved  by  competent  testimony  and  not  by  conjecture.  It  is 
not  pretended  by  those  who  advocate  the  admission  of  such 
opinion  testimony,  that  it  tends  to  establish  the  precise  age 
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n,  but  that  it  does  so  approximately,  at  least  to 
as  to  satisfy  all  legal  requirement. 
st  be  bome  in  mind  that,  in  the  present  case,  the 
es  the  sale  of  intoxicating  liquors  to  a  minor 
^e  of  eighteen  years,  and  not  to  one  appearing  to 
lat  age,  a  misdemeanor;  hence  the  fact  of  age 
lly  material-  If  the  minor,  to  whom  intoxicating 
sold,  had  attained  the  age  of  eighteen  years, 
ppeared  to  be  but  sixteen,  there  would  be  no  vio- 
B  statute.  If  the  plaintiff  in  error  had  been  in- 
r  the  statute  for  selling  intoxicating  liquors  to 
ler  the  age  of  eighteen  years,  he  could  not  have 
defended  himself  against  the  charge  by  proof 
nor  appeared  to  him  and  other  witnesses  to  be 
Df  eighteen  years. 

may  very  w^ell  be  th'Ut  in  some  instances  the  ap- 
the  rule  of  evidence,  under  discussion,  in  its  full 
irked  hardship  by  reason  of  inability  to  prove 
let,  this  reason  can  no  longer  obtain  with  full 
st,  in  this  state  in  view  of  the  fact  that  the  legis- 
888  passed  a  supplement  to  the  Evidence  act 
abstance,  provides  tj;iat  all  transcripts  of  death, 
nd  births  made  by  any  physician,  &c.,  according 
ly  county  board  of  health  or  local  board  of  health 
licipality  of  this  state  certified  to  as  directed  by 
11  be  received  as  legal  evidence  of  the  matters 
lerein  stated.  Pamph  L.  1888,  p.  182;  2  Comp. 
29,  §§  28,  29 ;    Vatiderhilt  v.  Mitchell  72  N.  J, 

oceeding  to  discuss  the  merits  of  the  assignment 
iting  to  the  refusal  to  strike  out  the  incompetent 
dmitted  it  will  be  in  order  here  to  rectify  an  ex- 
the  opinion  of  the  Supreme  Court,  on  the  nature 
nony  required  to  establish  the  evil  repute  of  the 
of  the  place  and  that  of  the  place  itself, 
eme  Court  says:  ^That  the  principle  upon  which 
the  conduct  and  conversation  of  frequenters  of 
permitted  is  that  it  tends  to  show  the  charac- 
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ter  of  the  people  and  hence  of  the  place  where  they  gather," 
«Sc.,  and  State  v.  Littman  et  ctl,,  86  N.  J.  L.  453,  458,  is 
cited  in  support  of  this  proposition.  In  that  case  the  Su- 
preme Court  said:  "Whether  the  frequenters  of  the  house 
were  of  evil  name  and  fame  and  of  dishonest  conversation  was 
a  question  of  fact  to  be  determined,  not  alone  by  their  gen- 
eral reputation,  but  by  their  conduct  and  conversation."  , 

On  review  of  that  case  here,  this  court,  in  commenting 
upon  this  declaration  in  the  Supreme  Court's  opinion,  said: 
"We  deem  this  to  be  an  inaccurate  statement  of  the  legal 
rule  so  far  as  it  applies  to  the  matter  of  evil  name  or  fame 
of  those  who  were  in  the  habit  of  frequenting  defendant's 
house.  By  evil  name  and  fame  is  meant  reputation,  and 
that  cannot  be  proven  by  specific  acts  of  misconduct."  State 
v.  Littman  et  al„  88  N.  J.  L,  392. 

We  will  now  give  our  attrition  to  a  consideration  of  the 
propriety  of  the  trial  judge's  refusal  of  the  motion,  made 
by  counsel  for  plaintiff  in  error,  to  strike  out  the  incompetent 
testimony  relating  to  the  age  of  the  frequenters  of  the  place. 

From  an  examination  of  the  record,  it  appears  that  the 
testimony  as  to  the  age  of  the  frequenters  of  the  place  was 
not  objected  to  by  counsel  for  plaintiff  in  error  at  the  time 
such  testimony  was  offered  and  admitted.  It  also  appears 
that  on  the  cross-examination  of  Smith  and  Pirola,  counsel 
for  plaintiff  in  error  asked  these  witnesses  as  to  the  age  of 
the  girls  who  frequented  the  place.  When  the  state  rested, 
counsel  for  plaintiff  in  error  made  a  motion  that  all  evidence 
concerning  the  age  of  the  persons  who  were  alleged  to  have 
frequented  the  place,  except  such  evidence  as  was  given  con- 
cerning the  age  of  two,  whose  specific  ages  were  given,  be 
stricken  out,  on  the  ground  that  such  testimony  given  was 
not  proof  of  age. 

The  motion  to  strike  out  was  properly  denied.  Counsel 
will  not  be  permitted  to  sit  by  in  silence  and  let  incompetent 
evidence  be  introduced,  cross-examine  on  and  experiment  with 
it,  and  at  the  close  of  the  state's  case  finding  it  to  his  dis- 
advantage to  have  such  testimony  in  the  case,  move  that  it 
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te  stricken*  out.    State  v.  Hummer,  81  N,  J,  L,  430;   State 
V.  Kubaszewshi,  86  Id,  250. 

Counsel  for  plaintiflE  in  error  further  insist  that  the  trial 
judge  erred  in  submitting,  in  his  charge  to  the  jury,  the 
opinion  testimony,  as  to  age,  for  the  jury's  consideration. 

It  appears  from  the  record  that  the  judge  in  his  charge 
to  the  jury  commented  upon  the  opinion  testimony  as  to 
age,  and  that  counsel  for  plaintiff  in  error  took  a  general 
exception  to  the  charge  and  assigned  error  on  that  portion 
of  it. 

Upon  examining  the  assignment  of  error  we  find  that  it 
includes  within  it  two  distinct  propositions  of  law,  one  sound 
and  the  other  unsound.  The  court,  in  substance,  told  the  jiiry 
that  they  must  determine  whether  or  not  sales  had  been  made 
to  minors  and  if  that  were  so  there  must  be  proof  of  age. 
This  was  an  accurate  statement  of  law.  And  in  this  con- 
nection the  court  further  stated  to  the  jury  that  the  age  of 
such  minors  may  be  properly  proven  by  opinion  testimony. 
As  age  was  the  essence  of  the  offence,  this  was  an  ihaccurate^ 
statement  of  law. 

But,  because  the  assignment  of  error  includes  within  it 
two  distinct  legal  propositions,  one  sound  and  the  other  un- 
sound, and  as  the  case  is  before  us  on  a  strict  bill  of  excep- 
tions, the  assignment  is  ineffectual  and  cannot  be  considered. 

It  is  further  urged  that  comment  made  by  the  trial  judge 
on  the  nature  of  the  testimony  of  the  case  was  harmful  to  the 
plaintiff  in  error,  thereby  entitling  him  to  a  reversal  of  the 
judgment.  The  trial  judge  charged  the  jury  that:  "If  the 
testimony  of  the  case  is  true,  there  is  no  question  but  that 
one  of  the  most  detestable  crimes  has  been  conmiitted  in  your 
city."  This,  from  an  examination  of  the  testimony,  does  not 
appear  to  have  been  an  improper  comment  to  make.  In  view 
of  the  fact  that  the  trial  judge  warned  the  jury  not  to  permit 
the  nature  of  the  testimony  to  influence  their  consideration 
of  the  innocence  or  guilt  of  the  plaintiff  in  error,  if  the 
comment  was  harmful  standing  by  itself,  it  was  rendered 
harmless  by  this  warning. 

The  judgment  will  be  aflSrmed. 
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White,  J.  (concurring).  My  vote  for  affirmance  in  this 
case  is  based  upon  the  opinion  of  the  Supreme  Court  therein 
(reported  in  88  N,  J.  L.  392),  which  expresses  my  views,  and 
not  upon  the  opinion  of  this  court  now  filed,  from  the  de- 
liverances of  which  regarding  so-called  "opinion"  evidence 
as  to  age  in  this  class  of  cases,  I  dissent. 

I  am  unable  to  agree  that  a  witness  may  properly  be  per- 
mitted to  testify  from  observation  that  two  people  were  "in 
love,"  Or  that  a  man  was  "sick,"  or  "drunk,"  or  "dazed,"  or 
"despondent,"  but  when  it  comes  to  a  question  of  apparent 
age,  can. only  describe  the  details  of  appearance  (in  cases 
where  birth  witnesses  or  records  cannot  be  found)  and  leave 
the  jury  to  guess  at  the  age  from  such  description.  In  a 
case  like  the  present  I  am  wondering  just  how,  in  these 
modern  days  of  short  dressing,  a  witness  would  describe  the 
details  of  appearance  of  the  females  who  frequented  this 
resort  so  that  a  jury  could  intelligently  guess  whether  they 
were  fourteen  or  forty  years  old,  without  saying  "they  ap- 
peared to  be  under  eighteen  years  of  age,"  or  "about  four- 
teen years  old,"  or  words  of  a  similar  import.  I  do  not  think 
this  is  "opinion"  evidence. 

It  is  said,  however,  that  age  is  susceptible  of  accurate 
proof.  In  disorderly  house  cases  there  might  be  some  prac- 
tical truth  in  this  assertion  if  children  who  frequent  these 
houses  took  their  parents'  family  Bibles  with  them,  but  this 
seems  to  be  about  the  last  thing  they  think  of  doing.  Prac- 
tically in  ninety-nine  cases  out  of  every  hundred  of  such  fre- 
quenting it  is  not  true  that  age  is  susceptible  of  accurate 
proof  in  these  disorderly  house  cases,  and  I  think  the  rule 
from  which  I  dissent  is  not  only  unsound  in  principle,  but 
vastly  pernicious  in  practice. 

For  affirmance — The  Chancellor,  Garrison,  Trench- 
ARD,  Parker,  Minturn,  Kalisch,  Black,  White,  Heppen- 
heimer,  Williams,  Taylor,  Gardner,  JJ.    12. 


For  reversal — None. 
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GEORGE  BINGHAM,  PLAINTIFF-APPELLANT,  v.  HARWOOD 
EDWARD  ODEREY  FISH,  DEFENDANT-RESPONDENT. 

Argued  July  5,  191&— Decided  Novemher  20,  1916. 

• 
In  an  action  of  deceit  for  the  purchase  of  stock  in  a  company, 
claimed  to  have  been  induced  by  false  representations  as  to  its 
value,  it  is  not  enough  for  the  plaintiff  to  prove  that  the  com- 
pany, the  stock  of  which  he  purchased,  possessed  assets,  but  the 
value  of  the  assets  must  be  shown,  as  an  element  from  which 
the  jury  can  estimate  the  damages.  A  nonsuit  by  the  trial 
court,  for  the  lack  of  such  proof,  is  not  error. 


On  appeal  from  the  Supreme  Court. 

For  the  plaintiff-appellant,  M,  CaseweU  Heine, 

For  the  defendant-respondent,  Codding  &  Oliver, 

The  opinion  of  the  court  was  delivered  by 

Bi^CK,  J.  This  was  an  action  of  deceit  tried  at  the  Union 
Circuit,  resulting  in  a  nonsuit.  The  ruling  of  the  trial  court 
is  alleged  as  the  sole  error  on  this  appeal.  That  ruling  was 
based  on  the  ground  that  there  was  no  testimony  in, the  case 
showing  the  value  of  the  assets  of  the  company,  in  which  the 
appellant  bought  stock,  viz.,  the  value  of  the  assets  of  the 
Gem  Exploration  Company  of  South  Dakota.  The  trial  court 
held  that  the  value  of  the  assets  in  the  testimony  is  left  in  an 
absolutely  uncertain  state.  There  is  no  basis  from  which  the 
jury  could  estimate  the  damages.  The  fact  of  assets  and 
their  character  are  s1io\^ti,  but  no  testimony  is  presented, 
showing  the  value  of  the  assets.  This  is  the  second  trial  of 
the  case.  The  first  trial  resulted  in  a  nonsuit,  which,  on  ap- 
peal to  this  court,  was  reversed.  Bingham  v.  Fish,  86  N.  J. 
L.  316. 

The  rule  of  law  to  Ix*  applied  in  this  class  of  cases  is  ele- 
mental and  firmly  established,  viz.,  the  plaintiff  in  an  action 
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of  decdt  must  show  that  he  has  sustained  the  damages,  which 
he  alleges  he  suffered.  Lams  v.  Fish,  86  N.  J.  L,  321 ;  Crater 
V.  Binninger,  33  Id,  513;  Smith  v.  Duffy,  57  M  679;  Dwffy 
V.  McKenna;  S2  Id,  62;  Smith  v.  BoUes,  132  U.  S.  125. 

A  short  statement  of  the  important  facts  will  illustrate  the 
application  of  the  principle  of  law  which  the  trial  court  was 
called  upon  to  apply  at  the  trial.  The  suit  was  brought  by  the 
plaintiff-appellant  against  the  defendant-respondent  in  an 
action  of  deceit,  for  fraudulently  inducing  the  plaintiff  to  buy 
four  thousand  shares  of  stock  in  the  Gem  Dredging  Company 
of  South  Dakota,  for  which  he  paid  $1,000.  He  was  after- 
wards induced  to  change  this  stock  for  four  thousand  shares 
in  the  Gem  Exploration  Company  of  South  Dakota,  which  he 
now  holds.  The  Gem  Dredging  Company  of  South  Dakota, 
the  first  company,  acquired  rights  to  diamond  mining  proper- 
ties in  Brazil,  for  which  it  paid  large  sums  of  money.  This 
company  had  a  large  authorized  capital  stock,  and  for  that 
reason  was  not  registered  in  Brazil.  Afterwards  the  Gem 
Exploration  Company  of  New  Jersey,  with  a  small  capital,  was 
organized,  to  which  company  all  the  properties  and  assets  of 
the  Gem  Dredging  Company  of  South  Dakota  were  conveyed. 
This  company  was  registered  in  Brazil.  Afterwards  the  Gem 
Exploration  Company  of  South  Dakota,  with  a  large  author- 
ized capital  stock,  was  formed,  which  new  company  acquired 
all  the  capital  stock  of  the  Gem  Exploration  Company  of  New 
Jersey.  The  stockholders  of  the  acquired  company,  including 
the  plaintiff-appellant,  exchanged  their  holdings  for  stock  in 
the  Gem  Exploration  Company  of  South  Dakota,  so  that  the 
Gem  Exploration  Company  of  South  Dakota  now  owns, 
through  its  stock  ownership  of  the  Gem  Exploration  Company 
of  New  Jersey,  all  the  properties  and  assets  acquired  during 
these  various  transactions.  The  testimony  at  the  close  of  the 
appellant's  case  showed  that  the  company  was  possessed  of 
diamond  mining  rights  in  the  bed  and  shores  of  the  Jequitin- 
honha  river  and  the  Cathe  Mirim  river,  what  are  called  the 
Cubas,  Eonco  and  Santos  properties,  a  contract  right,  in  what 
is  designated  in  the  record  as  the  Raiz  property,  also  various 
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options  to  purchase  other  diamond  properties,  in  the  State  of 
Minas  Geraes,  known  as  Perpetua,  and  other  properties,  some 
machinery,  buildings,  tools,  &c.,  at  the  place  of  operation, 
but  nowhere  in  the  record  can  we  discover  testimony  from 
which  the  value  of  these  properties  can  be  determined.  Hence, 
it  is  impossible  to  say  what  value,  if  ^ny,  the  shares  of  stock 
may  have. 

The  argument  of  the  appellant,  to  use  the  words  of  his 
brief,  is,  at  least,  this,  showing  (the  assets)  by  the  plaintiff 
was  sufficient  to  create  an  inference,  which  the  defendant- 
respondent  should  have  been  called  upon  to  rebut,  from  his 
greater  and  more  accurate  sources  of  information,  and,  con- 
sequently, the  granting  of  the  motion  to  nonsuit  was  error, 
citing  McMUlan  v.  Dallas,  88  N.  J.  L,  690. 

We  think  the  case,  however,  is  controlled  by  the  case  in  this 
court  of  Lams  v.  Fish,  supra,  which  holds  that  where  the  ac- 
tion is  predicated  on  the  purchase  of  stock  in  a  company, 
claimed  to  have  been  induced  by  fraudulent  representations 
as  to  its  value,  there  must  be  proof  that  the  stock  was  in  fact 
worth  less  than  the  plaintiff  paid  for  it. 

The  ruling  of  the  trial  court  granting  the  motion  to  non- 
suit was  not  error.  The  judgment  is  therefore  affirmed,  with 
costs. 

For  affirmance — ^The  Chancellor^  Chief  Justice, 
SwAYZE,  Trenchard,  Parker,  Beroen,  Minturx,  Kal- 
iscH,  Black,  White,  Heppeniieimer,  Williams,  J  J.     12. 

For  reversal — None. 
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NICOLA  CETOLA,  PLAINTIFF-APPELLANT,  v.  LEHIGH  VAL- 
LEY  RAILROAD  COMPANY,  DEFENDANT-RESPONDENT. 

Submitted  July  10,  191ft— Decided  November  20,  1916. 

Ai^  employe  assumes  the  risk  of  such  dangers  attending  the  prosecu- 
tion of  his  work  as  he  knows,  or  could  discover  by  the  exercise 
of  ordinary  care  for  his  personal  safety,  and  for  hurt  happening 
to  him  from  those  dangers,  the  employer  is  not  responsible.  Dis- 
tinction between  contributory  negligence  and  assumption  of  risk 
pointed  out. 


On  appeal  from  the  Supreme  Court. 

For  the  plaintiff-appellant,  Charles  M.  Egan.    ' 

For  the  defendant-respondent,  Collins  &  Corbin, 

The  opinion  of  the  court  was  delivered  by 

Blaok^  J.  This  is  an  appeal  from  a  judgment  of  nonsuit, 
granted  by  Judge  Speer,  in  the  Hudson  Circuit  Court. 

The  action  was  brought  under  the  Federal  Employers'  Lia- 
bility act.  On  January  17th,  1916,  the  plaintiff-appellant  was 
in  the  employ  of  the  defendant-respondent,  cutting  steel  rails 
and  repairing  its  tracks,  at  Johnson  avenue,  Jersey  City. 

While  the  appellant  was  at  work  he  was  called  by  the  fore- 
man to  come  where  the  other  men  wete  working  "to  drop  a 
rail  down  and  cut  it."  Four  men  were  handling  this  rail  at 
that  time  when  the  plaintiff  came  to  where  these  four  men 
were.  Before  he  had  an  opportunity  to  touch  the  rail,  or  had 
anything  to  do  with  it,  the  men  dropped  the  rail  and  broke  it, 
where  they  had  first  cut  it  with  a  chisel.  The  purpose  of  drop- 
ping it  was  to  break  it  where  it  had  been  cut.  The  rail 
weighed  six  hundred  and  forty-eight  pounds,  twenty-four 
pounds  to  the  foot,  twenty-seven  feet  long.  The  plaintiff  did 
not  reach  there  in  time  to  assist  the  men  in  handling  the  rail. 

The  appellant  testified  that  he  had  seen  men  handle  the 
same  kind  of  rails — the  same  number  of  men  handle  them 
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— before  he  was  injured.  They  handled  them  all 
;h  the  same  number  of  men.  '  He  also  testified  that 
een  no  less  than  seven  men  liandle  the  rail  of  the 
h  fell  on  his  foot  an^  injured  him — that  it  needed 
Q.  He  also  testified  that  he  thought  it  was  dangerous, 
ing  no  disputed  questions  of  fact  in  the  case,  the  test 
ler  from  the  plaintiff's  evidence,  viewed  in  its  most 
aspect,  negligence  of  the  defendant  may  be  reasdn- 
rred.  Metropolitan  Railnny  Co.  v.  Jackson,  L.  B.,  3 
?.  193 ;  Newark  Passenger  Railway  Co.  v.  Block,  55 
605. 

[ling  of  the  trial  judge  rested  on  the  ground  that  the 
assumed  the  risk,  the  presence  of  which  he  realized 
aie,  and  acknowledged  in  his  testimony  at  the  trial. 
:  this  ruling  of  the  trial  judge  was  not  error, 
•inciple  applied  by  the  trial  judge  in  this  case  is  one 
mdamental  principles  in  the  law  of  negligence,  ap- 
1  illustrated  in  many  reported  cases.  It  was  recog- 
d  applied  by  the  United  States  Supreme  Court,  in 
oi  Seaboard  Air  Line  Railway  Co.  v.  Horton,,  233 
>2,  504,  where  the  distinction  between  contributory 
:e  and  assumption  of  risk  is  pointed  out.  Contribu- 
igence  involves  the  notion  of  some  fault  or  breach  of 
the  part  of  the  employe.  On  the  other  hand,  the  as- 
of  risk,  even  though  the  risk  be  obvious,  may  be 
1  any  suggestion  of  fault  or  negligence  on  the  part 
iploye.  The  risk  may  be  present,  notwithstanding  the 
)f  all  reasonable  care  on  his  part.  See,  also,  Toledo, 
road  Co.  v.  Slavin,  236  V.  S.  454. 
courts  Mr.  Justice  Dixon  states  the  inile  with  clear- 
:  An  employe  assumes  the  risk  of  such  dangers  at- 
;he  prosecution  of  his  work,  as  he  would  discover  by 
isc  of  ordinary  care  for  his  personal  safety,  and  that, 
happening  to  him  from  those  dangers,  the  employer 
iponsible.  Atha,  d-c,  Co.  v.  Costello,  63  N.  J.  L.  27. 
ime  effect,  in  this  court,  are  the  cases  of  DiUenherger 
artner,  64  Id.  292;  Christensen  v.  Lambert,  67  Id. 
those  cases,  the  dangers  were  known  to  the  employe. 
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or  he  had  become  acquainted  with  tliem  during  the  employ- 
ment.   4  Thomp,  Neg,  (2d  ed.),  §  4608  et  seq. 

Finding  no  error  in  the  record,  the  judgment  of  nonsuit  is 
affirmed. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trenchard,  Bergen,  Minturn,  Kalisch, 
Black,  White,  Hbppenheimer,  Williams,  Gardner, 
JJ.    13. 

For  reversal — Parker,  J.    1. 


JOHN  SOMMER  FAUCET  COMPANY,  PLAINTIFF-RESPOND- 
ENT, V.  COMMERCIAL  CASUALTY  INSURANCE  COM- 
PANY, DEFENDANT-APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

1.  The  construction  and  effect  of  a  written  instrument  is  a  matter 
of  law,  to  be  determined  by  the  court  and  not  by  the  jury.  But 
when  the  construction  of  a  written  instrument  depends  upon  ex- 
trinsic facts,  as  to  which  there  is  a  dispute,  its  construction  is 
a  mixed  question  of  law  and  fact,  and  presents  a  jury  question 
under  proper  instructions  from  the  court. 

2.  What  are  "repairs  usual  and  necessary  to  the  care  and  main- 
tenance of  the  premises,"  "all  usual  or  special  operations  inci- 
dent thereto,*'  or  "unusual  alteration  or  repair  of  premises"  in  a 
manufacturers'  public  liability  policy  of  insurance,  as  applied 
to  the  repair  of  a  platform  on  the  premises,  presents  a  jury 
question.  The  refusal  to  nonsuit  or  direct  a  verdict  by  the  trial 
court  was  not  error. 


On  appeal  from  the  Supreme  Court. 

For  the  defendant-appellant,  McCarter  &  English, 

For  the  plaintiff-respondent,  Lum,  Tamblyn  &  Colyer, 


Digitized  by  VjOOQIC 


694    C  OURT  OF  ERBORS  AND  APPEALS. 

*  Sommer  Faucet  Co.  ▼.  Com.  Cas.  Ins.  Co.         89  N,  J.  fj, 

opinion  of  the  court  was  delivered  by 
K,  J.  This  suit  was  instituted  on  a  manufacturers' 
iability  policy  of  insurance,  issued  by  the  defendant 
y,  dated  June  25th,  1912.  The  policy  covered  the 
Tom  August  2d,  1912,  to  August  2d,  1913,  whereby 
d  to  indemnify  the  plaintiff  company  against  loss 
^  from  claims,  against  the  assured  for  damages,  on 

of  bodily  injuries,  including  death,  accidentally  suf- 
'^  any  person  or  persons  not  employed  by  the  assured, 
3n  of  the  business  described  and  conducted  at  the 

named  in  the*  warranties  therein  stated.  The  re- 
t  company  manufactured  piano  backs,  piano  cases 
oden  faucets,  at  No.  355  Central  avenue,  Newark, 
rsey,  being  the  location  named  in  the  policy, 
iase  was  tried  at  the  Essex  Circuit  Court,  resulting 
rdict  for  the  respondent,  upon  which  judgment  was 
The  appeal  is  from  that  judgment.  The  alleged 
re  trial  errors,  discussed  under  three  points  in  the 
t's  brief — first,  the  questions  involved  presented 
of  law,  upon  which  the  trial  judge  should  have  con- 
the  jury,  by  granting  the  defendant's  motions  for  a 

and  direction  of  a  verdict;  second,  error  in  the 
)f  the  trial  judge  in  refusing  to  charge  as  requested; 
rror  in  permitting  the  respondent's  witness,  Charles 
ston,  to  answer  certain  questions  propounded  to  him 
Kpert  witness,  and  refusing  to  allow  the  appellant's 

J.  Horace  Shale,  to  answer  certain  questions  pro- 

to  him  as  an  expert  witness. 

ontroversy  arose  over  the  meaning,  construction  and 
ion  of  certain  warranties  in  the  policy  of  insurance, 
re  as  follows:  "4.  Classified  description  of  the  busi- 
^11  operations  incidental  to  the  following  business, 
g  repairs  and  alterations  usual  and  necessary  to  the 
1  maintenance  of  the  premises  or  plant?  Manufac- 
f  piano  backs  and  piano  cases  and  wooden  faucets." 
tion,  construction,  demolition  or  unusual  alteration 
r  of  premises  or  plant. — None." 
"5.  The  foregoing  statement  correctly  describes  the  busi- 
ness to  be  insured,  including  all  usual  or  special  operations 
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incident  thereto,  and  the  location  at  which  said  bueiness  is 
conducted.  None  of  the  special  operations  described  will  be 
covered  unless/'  &c. 

On  December  21st,  1912,  one  Xicola  De  Vincenzo,  who 
was  not  employed  by  the  respondent,  suffered  bodily  injuries, 
while  upon  the  premises,  by  reason  of  a  shed  or  open  wooden 
structure  located  upon  the  respondent's  premises,  collapsing 
and  falling  while  the  earth  beneath  the  shed  was  being  ex- 
cavated. The  shed  covered  a  platform.  The  platform  had 
become  in  a  ruinous  and  decayed  condition  and  was  badly 
in  need  of  repair.  In  order  to  make  proper  repairs,  it 
was  necessary  to  excavate  the  loose,  drifting  soil  which  had 
been  washed  down  under  the  platform,  so  as  to  get  a  proper 
footing  for  the  uprights  to  support  the  platform. 

De  Vincenzo  was  employed  by  the  contractor  doing  the 
excavation.  He  recovered  a  judgment  against  the  respond- 
ent, which  was  affirmed  by  this  court  and  which  has  been 
paid,  hence  this  suit.  It  is  admitted  by  the  appellant,  on 
tlie  motion  to  nonsuit,  simply  making  the  platform  safe, 
would  have  been  a  repair  or  alteration,  usual  and  necessary, 
within  the  terms  of  the  policy,  to  the  maintenance  of  the 
plant.  They  did  not  do  that,  is  the  insistence,  but  did  some- 
thing more.  Now  under  the  evidence,  whether  they  did  or 
not,  depended  upon  extrinsic  facts,  as  to  which  there  is  a 
dispute,  hence  the  jury,  and  not  the  court,  must  determine 
the  point.  The  construction  and  effect  of  a  written  in- 
strument is  a  matter  of  law  to  be  determined  by  the  court 
and  not  by  the  jury.  This  rule  of  law  is  firmly  settled  in 
this  court  by  a  long  line  of  cases.  Gnieher  Engineering  Co, 
V.  Waldron,  71  N,  J,  L.  597.  But  when  the  construction  of 
a  written  instrument  depends  upon  extrinsic  fact?,  as  to 
which  there  is  a  dispute,  its  construction  is  a  mixed  question 
of  law  and  fact  and  presents  a  jury  question,  under  proper 
instructions  from  the  court.  9  Cyc.  592;  Kinston  Cotton 
Mills  V.  Liability  Ass.  Corp.,  161  N.  C.  562.  That  was  the 
precise  situation  presented  to  the  trial  court,  on  the  mo- 
tion to  nonsuit  and  to  direct  a  verdict  for  the  defendant. 
Hence,  there  is  no  error  in  the  trial  court's  refusal  of  these 
motions. 
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Second,  the  appellant  submitted  thirteen  requests  in  vrrit- 
ing  to  the  trial  judge,  on  which  exceptions  are  based,  in  so 
far  as  they  were  not  charged.  There  was  no  error  committed 
by  the  trial  judge  in  this  respect,  f'or  the  most  part,  these 
requests  involve  the  same  questions  presented  to  the  court 
on  the  motions  to  nonsuit  and  direct  a  verdict.  It  would 
subserve  no  useful  purpose  to  review  them  in  detail.  For 
illustrative  cases,  somewhat  in  point  to  the  case  under  dis- 
cussion, see  Charles  Wolff  Packing  Co.  v.  Travelers  Insurance 
Co,,  94  Kan.  630;  Kinston  Cotton  Mills  v.  Liability  Ass. 
Corp.,  supra.  The  cases,  cited  by  counsel  for  the  appel- 
lant as  authorities,  stand  upon  the  particular  facts  of  each 
case  there  decided. 

Third,  a  witness,  Charles  A.  Winston,  for  the  respondent, 
was  permitted  to  state  tliat  certain  work  described  in  the 
questions  propounded  was  repairs  and  alterations  necessary 
to  the  care  and  maintenance  of  the  premises  and  plant; 
that  the  method  adopted  for  repairing  the  platform  was  one 
of  the  ordinary  methods  of  repairing  it. 

This  was  held  proper  in  the  case  of  Kinston  Cotton  Mills 
v.  lAahility  Ass.  Corp.,  supra,  a  case  in  point  to  the 
one  now  under  discussion,  and  we  concur  in  that  view. 
The  question  propounded  to  Mr.  Shale,  the  treasurer  of  the 
appellant  company,  overruled  by  the  trial  court  and  there- 
fore complained  of,  viz.,  "If  special  operations  had  been 
specified  in  this  policy  under  the  heading,  what  effect,  if 
any,  would  that  have  had  upon  the  rate  of  insurance?''  was 
clearly  immaterial  and  the  exclusion  of  this  question  by  the 
trial  court  was  not  error. 

There  being  no  error  in  the  record,  the  judgment  is  there- 
fore affirmed,  with  costs. 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwATZE,  Trenchard,  Parker,  Bergen,  Minturn, 
Kalisch,  Black,  White,  Heppenheimer,  Williams,  Tay- 
lor, JJ.    14. 


For  reversal — Xone. 
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LILLIAN  WILLEVER,  PLAINTIFF-APPELLANT,  v.  THE  DEL- 
AWARE,    LACKAWANNA    AND    WESTERN    RA 
COMPA^rr,  DEFENDANT-APPELLEE. 

Submitted  July  10,  191&— Decided  November  20,  19: 

1.  Where,  as  a  part  of  its  operating  system,  a  common  c 
railroad  in  interstate  commerce  has  provided,  and  n< 
employes  of,  a  rule  that  in  the  "movement  of  trains"  w 
are  pushed  by  an  engine,''  a  man  shall  take  "a  conspici 
tion  on  the  front  end  of  the  leading  car  to  signal  the  e 
in  case  of  need,"  and  an  employe,  so  notified  of  the  r 
in  the  performance  of  his  duties,  has,  in  reliance  upon 
p]aced  himself  two  hundred  feet  in  front  of  a  long 
empty  freight  cars  not  being  "drilled"  and  standing  oi 
not  used  for  "drilling"  purposes,  wifhout  engine  or  ere 
down  because  a  train  crew  attached  an  engine  to  th( 
of  the  train  and  without  warning  pushed  it  over  him 
a  man  being  placed  on  the  front  end  of  the  leading  c 
cordance  with  the  rule,  the  question  of  the  negligent 
train  crew,  the  common  carrier's  employes,  was  proper 
to  the  jury.  Citing  D'Agnosiino  v.  Pennsylvania  Rail 
72  N.  J,  L,  358,  and  Qermanua  v.  Lehigh  Valley  Rail 
74  Id,  662. 

2.  The  "assumption  of  risk"  of  a  section-gang  foreman  ei 
interstate  commerce  in  the  employ  of  a  common  carrie: 
road,  whose  duty  it  is  to  look  out  for  the  safety  of  t 
well  as  of  the  men  under  him,  does  not  include  the  i 
of  his  fellow-employes  under  the  Federal  Employers' 
act  in  failing  to  take  a  precaution  or  give  a  warning 
with  his  knowledge,  to  secure  his  safety  by  the  system  a( 
his  employer  for  the  operation  of  the  railroad  upon 
worked.  Distinguishing  Precodnick  Y.^ehigh  Valley 
Co..  74  N.  J.  L.  566.  • 


On  appeal  from  the  Supreme  Court,  whose  opinio 
ported  in  87  N.  J.  L.  348. 

For  the  appellant,  Herhert  C,  Gilson.  (William  C.  C 
on  the  hrief). 

For  the  appellee,  Frederic  B.  Scott. 
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The  opinion  of  the  court  was  delivered  by 

WhiTe^  J.  This  is  an  appeal  from  a  decision  of  the  Su- 
preme Court  reversing  a  judgment  of  the  Hunterdon  County 
Common  Pleas  entered  upon  a  verdict  of  a  jury  in  favor  of 
the  plaintiff,  the  widow  and  administratrix  of  one  William 
Willever,  who  was  run  over  and  killed  by  a  train  of  empty 
freight  cars  of  the  defendant  railroad  company  while  he  was 
working  in  the  employ  of  that  company  as  foreman  of  a  sec- 
tion gang  in  its  "yard,"  at  Port  Morris,  in  Morris  county. 

The  action  is  based  upon  the  Federal  Employers'  Liability 
act,  and  its  amendments,  making  common  carriers  by  railroad 
while  engaged  in  interstate  commerce  liable  for  injury  to,  or 
death  of,  their  employes,  resulting  in  whole  or  in  part  from 
the  negligence  of  the  officers,  agents  or  employes  of'  such 
carriers. 

The  Supreme  Court  decided  that  there  was  no  error  in  the 
action  of  the  learned  trial  judge  regarding  the  question  of 
the  accident  having  occurred  while  the  deceased  was  employed 
in  interstate  commerce,  and  the  correctness  of  this  decision  is 
conceded  by  the  appellee,  the  defendant  company. 

Upon  the  other  question  involved,  namely,  was  there  evi- 
dence to  support  a  finding  of  negligence  on  the  part  of  the 
employes  of  the  defendant  company,  we  find  aurselves  unable 
to  agree  with  the  conclusion  reached  by  the  Supreme  Court. 
That  conclusion  is  expressly  predicated  upon  an  understand- 
ing of  the  facts  as  eet  forth  in  the  opinion  in  the  following 
language:  "The  decedent  was  a  section  foreman  of  the  de- 
fendant company,  arid  he,  and  the  men  under  him,  were  re- 
quired to  keep  in  order  the  tracks  and  switches  in  the  Port 
Morris  yard.  This  yard  was  used  for  the  breaking  up,  tem- 
porary storage  and  making  up  of  trains  which  were  devoted 
to  interstate,  as  well  as  intrastate,  commerce.  Decedent  had 
held  the  position  of  foreman  for  five  years  preceding  the  date 
of  his  death.  Shortly  before  the  accident  occurred  he  was  at 
work  with  his  gang  repairing  certain  switches  in  the  yard. 
He  left  these  switches  to  go  to  some  other  point  in  the  yard — 
where,  or  for  what  purpose,  the  evidence  does  not  show.  As 
he  was  crossing  track  No.  5  he  was  run  down  at  the  switch 
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connecting  that  track  with  another  by  a  freight  train  which 
was  being  backed  down  the  yard  by  a  yard  engine,  and  which 
was  moviBg  about  as  fast  as  a  man  walks.  The  testimony 
showed  that  no  warning  was  given  to  the  deceased  by  those  in 
charge  of  the  movement  of  this  train,  or  by  any  other  em- 
ploye of  the  company  of  its  approach.  *  *  *  A  rule  of 
the  company  which  was  put  in  evidence  reads  as  follows: 
'When  cars  are  pushed  by  an  engine  a  man  must  take  a  con- 
spicuous position  on  the  front  end  of  the  leading  car  and 
signal  the  engineman  in  case  of  need,'  but  there  is  nothing  in 
the  wording  of  this  rule  to  suggest  that  it  was  promulgated 
for  the  protection  of  employes  engaged  at  work  in  the  de- 
fendant company's  yards,  and  proof  is  uncontradicted  that  it 
has  no  application  to  the  movement  of  engine  and  cars  therein, 
but  only  for  the  guidance  of  employes  upon  trains  moving 
upon  the  road  itself." 

We  think  the  Supreme  Court  overlooked  evidence  from 
which  the  jury  were  justified  in  drawing  a  picture  materially 
different  from  that  presented  by  ih^  above-quoted  language, 
and,  of  course,  the  case  being  before  that  court  upon  appeal, 
and  not  on  a  rule  to  show  cause,  it  is  the  existence  and  not 
the  preponderance  of  justifying  evidence  that  is  controlling. 

We  think  there  was  evidence  from  which  the  jury  were 
justified  in  finding — {a)  that  Willever,  when  run  over,  was 
not  crossing  the  track,  but  was  at  work  in  pursuance  of  the 
duties  of  his  employment  in  cleaning  snow  and  ice  from  the 
switch  where  he  was  killed;  (6)  that  when  he  placed  himself 
in  the  position,  at  work  at  that  switch,  which  he  occupied 
when  he  was  run  over,  a  train  of  empty  freight  cars  nearly 
a  quarter  of  a  mile  long  was  on  the  same  track  only  about  two 
hundred  feet  away,  standing  "dead" — that  is,  without  engine 
attached  or  crew  in  charge,  on  a  track  and  in  a  portion  of  the 
yard  not  used  for  "drilling"  purposes,  but  only  used  to  run 
trains  in  on  in  taking  them  to  the  portion  of  the  3^ard  about 
half  a  mile  away,  which  was  used  for  "drilling"  purposes; 
(c)  that  he  saw  that  this  train  of  empties  was  not  being 
"drilled,"  and  that  no  yard  engine  or  locomotive  was  near 
them  when  he  started  to  work  at  the  switch;    {d)  that  after 
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he  had  placed  himself  in  this  position,  probably  facing  away 
from  the  train  in  order  to  watch  out  for  danger  from  the  other 
direction,  relying  on  the  observance  of  the  rule,  ab#ve  quoted 
to  protect  him  against  the  movement  in  his  direction  of  the 
train  of  empties,  a  yard  engine  with  its  crew  went  out  from  the 
"drilling''  portion  of  the  yard  about  half  a  mile  away,  and 
attached  to  the  other  end  of  this  train  of  empties,  and,  with- 
out warning  of  any  kind,  commenced  to  push  them  silently  to- 
ward Willever,  without  his  knowing  it  and  without  reafionable 
care  being  first  taken  to  ascertain  that  the  track  was  clear 
where  Willever  was  at  work,  and  without  a  man  taking  "a 
conspicuous  position  on  the  front  of  the  leading  car  to  signal 
the  engineman  in  case  of  need,"  as  required  by  the  inile  (Xo. 
102)  above  referred  to;  (e)  that  instead  of  the  evidence  being 
uncontradicted  as  to  this  rule  not  being  for  the  protection  of 
employes  in  defendant's  yards,  and  having  no  application  to 
the  movement  of  engines  and  cars  therein,  and  being  only  for 
the  guidance  of  employes  upon  trains  moving  upon  the  road 
itself  (as  understood  to  be  the  case  by  the  Supreme  Court), 
there  was  evidence  indicating  that  the  rule  did  apply  to  the 
"movement  of  trains"  within  as  well  as  without  the  company's 
yards  where  such  movement  fell  within  the  language  of  the 
rule  and  the  heading  or  subdivision  under  which  it  occurred 
in  the  book  of  rules,  as  distinguished  from  the  process  of 
"drilling"  in  the  yards,  and  that  such  rule  constituted  a  part 
of  the  system  established  by  the  defendant  company  for  the 
movement  of  the  trains  to  which  it  applied,  in  order,  inter 
aJia,  to  secure  the  safety  of  its  employes,  and  (/)  that  what 
was  done  to  this  string  of  empty  freight  cars  on  the  morning 
in  question  fell  within  the  application  of  this  rule,  and  that 
Willever,  who  had  been  furnished  by  the  company  with  a  copy 
of  the  book  of  rules  containing  it,  relied  for  his  safety  upon 
the  observance  of  its  provisions,  and  that  his  death  resulted 
from  the  neglect  of  the  employes  of  the  defendant  company  to 
carry  out  those  provisions. 

The  evidence  which,  taken  in  connection  with  the  other  evi- 
dence in  the  case,  we  think  formed  a  proper  basis  for  such 
findings  may  be  summarized  briefly  as  follows :    The  "yard" 
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mentioned  was  about  two  and  one-quarter  miles  long  aad  had 
in  its  widest  part  about  forty  tracks  in  all.  There  were  six 
principal  or  main  tracks  upon  which  the  trains  were  brought 
into  the  yard.  The  track  upon  which  the  accident  occurred, 
""No,  6/'  or  the  "mud- track,"  was  one  of  those  six.  O'Neill, 
a  switchman  in  the  employ  of  defendant  company,  testified 
regarding  this  track:  "It  isn't  used  for  drilling;  it's  used 
for  pulling  trains  in  to  be  drilled.'^  Upon  this  track  a  train 
of  empty  freight  cars  without  any  locomotive  attached  had 
been  left  standing,  apparently  over  night,  after  having  been 
brought  in  late  the  afternoon  or  night  before  from  Maybrook, 
in  the  State  ©f  New  York.  The  train  comprised  twenty-seven 
empty  freight  cars  and  was  nearly  a  quarter  of  a  mile  long. 
Its  nearest  end  was  about  half  a  mile  short  of,  or  away  from, 
the  "drilling"  portion  of  the  yard.  Willever  (the  deceased), 
a  section  foreman,  one  of  whose  duties  was  to  look  out  for  the 
safety  of  himself  and  of  the  men  under  him  while  at  work, 
was  with  his  gang  of  two  men  at  work  cleaning  the  ice  and 
snow  from  the  switches  in  the  yard  and  along  these  tracks  on 
the  morning  in  question.  He  put  one  of  his  men  to  work  on 
one  switch,  and  the  other  to  work  on  another  switch,  both  on 
an  adjoining  track,  and  then,  telling  them  to  watch  out  *for 
trains,  took  a  hammer  in  his  hand  and,  about  twenty  minutes 
before  the  accident,  left  them  and  went  around  the  end  of 
some  intervening  cars  or  cabooses  out  of  sight  towards  the 
switch  where  he  was  killed,  on  track  No.  5,  which  switch  was 
about  three  hundred  feet  from  where  he  left  his  men.  He 
was  run  over  at  this  switch  and  the  hammer  was  found  at  the 
switch.  No  one  saw  him  after  he  left  his  men  until  just  after 
he  was  run  over.  The  switfeK  in  question  was  six  car  lengths 
(about  two  hundred  feet)  from  the  east  end  of  the  train  of 
twenty-seven  empt}''  freight  cars.  Withih  a  few  minutes  after 
Willever  went  to  the  switch  two  hundred  feet  in  front  of  the 
eastwardly  end  of  this  string  of  empty  freight  cars,  a  switch 
engine' with  its  crew,  in  pursuance  of  orders  given  about  nine- 
ten  A.  M.  by  the  general  yardmaster  to  get  this  string  of 
empties  and  bring  them  to  the  "drilling"  yard,  went  out  to 
the  ^Vest  tower"  and  backed  up  to  the  westerly  end  of  the 
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string,  and,  without  warning  of  any  kind,  started  to  push 
them  eastwardly  toward  the  switch  where  Willever  was  work- 
ing. The  testimony  was  that  Willever  left  his  men  about 
twenty  minutes  before  the  accident  occurred,  that  the  yard- 
master  gave  the  order  to  go  after  this  string  of  empties  about 
nine-ten,  and  that  the  accident  occurred  about  nine-twenty- 
five.  The  switching  crew  consisted  of  the  engineer  in  the 
engine,  the  conductor,  who  was  on  top  of  the  west  end  of  the 
front  or  eastwardly  car  of  the  string,  a  brakeman,  who  re- 
leased the  brakes  and  who  was  on  top  of  the  fifth  car  from  the 
engine,  and  a  switchman,  who  was  in  the  "drilling"  yard  half 
a  mile  away  seeing  that  the  switches  in  that  yard  were  prop- 
erly set  and  the  track  there  kept  clear  for  this  incoming  train. 
The  conductor,  from  his  position  on  the  rear  end  of  the  front 
car,  gave  the  signal  to  start  back  and  it  was  relayed  by  the 
brakeman  to  the  engineer,  who  obeyed  it.  When  the  end  or 
eastwardly  car  had  gone  six  car  lengths  (about  two  hundred 
feet)  at  a  speed  "about  as  fast  as  you  could  walk,"  the  con- 
ductor heard  a  man  'Tioller,"  and,  at  the  same  moment,  felt 
a  bump  and  the  wheels  of  the  front  truck  became  derailed, 
and  looking  down  he  saw  Willever  lying  by  the  track  with  his 
legs  run  over,  as  a  result  of  which  he  died  ir  a  little  while.  The 
conductor,  who  had  not  seen  Willever  before  this,  at  once  gave 
the  stop  signal,  which  was  relayed  by  the  brakeman  to  the  en- 
gineer, who  brought  the  train  to  a  stop  with  the  eastern  end 
about  twenty  or  twenty-five  feet  beyond  the  switch  and  the 
place  where  Willever  lay.  The  rule  Xo.  102,  above  quoted, 
was  contained  in  a  book  of  rules  under  the  sub-heading  "Move- 
ment of  Trains."  Some  witnesses  testified  that  this  book  of 
rules  was  for  the  operation  of  trains  out  on  the  main  line  only 
and  was  not  intended  to  apply  to  yard  work,  but  one  of  these 
witnesses  testified,  under  cross-examination,  that  there  were 
certain  things  in  the  book  of  rules  which  did  apply  to  yard 
work.  The  evidence  also  showed  that  the  book  of  rules  was 
given  to  employes  whose  duties  were  exclusively  within  the 
yards  as  well  as  to  emplo^^es  who  worked  or  ran  trains  on  the 
main  lines.  Willever  was  furnished  by  the  company  with  a 
copy  of  this  book  of  rules.    There  was  nothing  in  the  book  of 
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rules  to  indicate  that  rule  No.  102  had  no  application  to 
"moveinent  of  trains"  within  yard  limits,  nor  was  there  any 
evidence  that  Willever  had  ever  been  told  that  it  did  not  so 
apply  within  those  limits.  The  language  of  the  rule  itself  is : 
^^hen  cars  are  pushed  by  an  engine,"  and  the  subdivision 
under  which  it  occurs  is  headed  ."Movement  of  Trains." 

Assuming,  therefore,  that  the  verdict  of  the  jury  m  favor 
of  the  plaintiff  was  a  finding  of  the  above  facts,  and  that  there 
was  evidence  to  justify  such  finding,  the  question  before  us  is, 
can  the  plaintiff  recover?  The  Supreme  Court,  under  the 
facts  as  it  understood  them,  thought  not,  for  two  reasons, 
namely — first,  because  it  thought  there  was  no  duty  to  give 
warning  in  the  yards,  and  second,  because  it  was  Willever's 
duty  as  a  section  foreman  (as  the  evidence  shows  he  had  been 
instructed  and  knew)  to  look  out  for  his  own  safety  as  well 
as  for  the  safety  of  the  men  under  him.  Aerkfetz  v.  Hum- 
phreys, 145  U.  S.  418,  is  cited  as  authority  for  the  first  rea- 
son, and  Precodnick  v.  Lehigh  Valley  Railroad  Co.,  74  N.  J, 
L.  566,  for  the  second. 

In  the  Aerkfetz  v.  Humphreys  case  the  court  said,  in  speak- 
ing of  a  track  repairer  who  was  run  over  in  a  "drilling"  yard : 
"The  plaintiff  was  an  emplcjye,  therefore  the  measure  of  duty 
to  him  was  not  such  as  to  a  passenger  or  a  stranger.  As  an 
employe  of  long  experience  in  that  yard,  he  was  familiar  with 
the  moving  of  cars  forward  and  backward  by  the  switch  en- 
gine. The  cars  were  moved  at  a  slow  rate  of  speedy  ♦  *  * 
He  knew  that  the  switch  engine  was  busy  moving  cars  and 
making  up  trains,  and  that  at  any  minute  cars  were  likely  to 
be  moved  along  the  track  upon  which  he  was  working.  ♦  ♦  * 
There  could  have  been  no  thought  or  expectation  on  the  part 
of  the  engineer,  or  of  any  other  employe,  that  he  would  pay 
no  attention  to  his  own  safety.  Under  such  circumstances, 
what  negligence  can  be  attributed  to  the  parties  in  control 
of  the  train,  or  the  management  of  the  yard  ?  They  could  not 
^*»ve  moved  the  cars  at  any  slower  rate  of  speed.  They  were 
not  bv^and  to  assume  that  any  employe  familiar  with  the  man- 
ner of  doing  business  would  be  wholly  indifferent  to  the  going 
and  coming  of  the  cars.    There  were  no  strangers  whose  pres- 
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ence  was  to  be  guarded  against.  The  ringing  of  bells  and  the 
sounding  of  whistles  of  trains  going  and  coming,  a  switch  en- 
gine moving  forwards  and  backwards,  would  have  simply 
tended  to  confusion.  The  person  in  direct  charge  had  a  right 
to  act  on  the  belief  that  the  various  employes  in  the  yard, 
familiar  with  the  continually  recurring  movement  of  the  cars, 
would  take  reasonable  precaution  against  their  approach.  The 
engine  was  moving  slowly ;  so  slowly  that  any  ordinary  atten- 
tion on  the  part  of  the  plaintiff,  to  that  which  he  knew  was  a 
part  of  the  constant  business  of  the  yard,  would  have  made 
him  aware  of  the  approach  of  the  cars  and  enabled  him  to 
step  one  side  as  they  moved  along  the  track.  It  cannot  be 
that  under  these  circumstances  the  defendants  were  compelled 
to  send  some  man  in  front  of  the  cars  for  the  mere  sake  of 
giving  notice  to  employes  who  had  all  the  time  knowledge  of 
what  was  to  be  expected.  We  see  in  the  facts  as  disclosed  no 
negligence  on  the  part  of  the  defendant." 

This  language,  it  seems  to  us,  clearly  indicates  a  material 
difference  between  the  case  mb  judice  and  the  class  of  "drill- 
ing" yard  work  cases  to  which  it  applies.  In  the  Aerkfetz 
case  the  deceased  "knew  that  the  switch  engine  was  busy  mov- 
ing cars  and  making  up  trains,  and  that  at  any  minute  cars 
were  likely  to  be  moved  along  the  track  where  he  was  work- 
ing." He  knew  that  he  was  in  a  place  where  they  were 
"drilling"  cars  in  making  np  new  trains,  and  that  in  that  op- 
eration (under  the  system  established  for  that  purpose)  cars 
were  shunted  back  and  forth,  individually,  and  in  groups 
without  warning,  and  without  lookouts  being  posted  to  see 
that  employes  wer6  not  in  the  way.  In  the  present  case,  on 
the  contrary,  the  deceased  knew  that  he  was  in  a  place  where 
"drilling"  was  not  carried  on,  where  cars  were  not  being 
shunted  about  in  making  up  trains,  and  as  to  the  quarter-of-a- 
mile-long  train  of  empty  freight  cars  standing  on  an  incoming 
track,  with  no  engine  attached  nor  crew  in  charge,  that  he 
was  protected  by  one  of  the  rules  forming  a  part  of  the  sys- 
tem established  by  the  defendant  company  for  the  "movement 
of  trains"  which  required  that  if  that  train  were  moved  in 
his  direction  by  being  pushed  from  the  other  end,  a  man  was 
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required  to  first  take  ^^a  conspicuous  position  on  the  front  end 
of  the  car**  nearest  him  "to  signal  the  engineman  in  case  of 
need/'  and  that  a  man  so  placed  would  of  course  see  him  at 
his  work  on  the  track  only  two  hundred  feet  in  front  and  not 
give  the  signal  to  start  backing  without  warning  to  him  to  get 
out  of  the  way.  Alhanese  v.  Central  Railroad  Co.,  70  N,  J, 
L.  241. 

We  think  the  essential  difference  between  the  two  cases  con- 
sists in  the  fact  that  here  the  cars,  before  the  engine  and  crew 
came  after  them,  were  in  a  place  and  in  a  condition  which  in- 
dicated that  they  were  not  being  "drilled,''  nor  subject  to 
being  "drilled,"  but  that,  on  the  contrary,  they,  when  moved, 
would  only  be  moved  as  a  "train"  from  that  place  to  some 
other  place,  and,  therefore,  in  accordance  with  the  rules  of 
the  system  applicable  to  the  "movement  of  trains"  provided 
for  the  safety  of  the  employes  whose  duties  took  them  on  the 
track  in  front.  We  think  the  present  case  falls  rather  within 
that  line  of  cases  ilustrated  by^  D'Agnostino  v.  Pennsylvania 
Railroad  Co.,  72  N.  J.  L.  358,  in  the  Supreme  Court,  and 
Oermanus  v.  Lehigh  Valley  Railroad  Co.,  74  Id.  662,  in  this 
court,  both  of  which  hold  that  where  a  system  or  custom  of 
warnings  under  certain  circumstances  is  established,  the  em- 
ployes involved  had  the  right  to  rely  upon  such  warning  being 
given,  and  that  failure  to  give  them,  resulting  in  injury,  con- 
stitutes a  cause  of  action. 

Turning  now  to  the  second  point  relied  upon  by  the  Su- 
preme Court,  it  is  said  that  Willever,  having  received  instruc- 
tion and  knowledge,  as  section  foreman  for  h\e  years,  that  he 
must  look  out  for  his  own  safety,  the  defendant  company, 
under  the  doctrine  of  assumption  of  risk,  as  applied  in  the 
case  of  Precodnick  v.  Lehigh  Valley  Railroad  Co.,  supra,  was, 
as  to  him,  imder  no  duty  to  give  warning.  We  do  not  think 
the  negligence  of  defendant's  employes  in  failing  to  comply 
with  a  rule  established  for  Willever's  safety,  was  one  of  the 
dange^  lie  undertook  to  look  out  for,  and,  therefore,  one  of 
the  risks  be  assumed.  Obviously,  Willever's  undertaking  to 
look  out  for  his  own  safety  is,  to  a  certain  extent,  a  relative 
assumption,  and,  therefore,  prescribed  by  the  limit  of  dangers 
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incident  to  his  employment  under  the  system  established  for 
the  operation  of  the  business.  This  is  necessarily  so.  Sup- 
pose, for  instance,  it  had  been  Willever's  duty  to  go  under  the 
standing  freight  cars  in  question  and  to  do  hie  work  there  in 
a  position  where  he  could  not  possibly  see  the  new  danger  and 
escape  in  time  when  the  engine  backed  up  to  and  started  to 
push  the  train  without  warning  to  him,  and  that  imder  a 
system  provided  -by  the  employer  with  his  knowledge  a  man 
was  stationed  alongside  to  watch  and  warn,  and  that  the  man 
so  on  watch  had  negligently  failed  to  see  and  warn,  and  Will- 
ever  had  been  run  over  in  consequence,  no  one  would  contend 
that  under  the  Federal  Employers*  Liability  act,  making  the 
employer  liable  for  the  negligence  of  fellow-employes,  Will- 
ever's  assumption  of  risk  had  included  this  act  of  negligence. 
And  so,  itt  the  case  here  presented,  feeling,  as  we  do,  that  the 
jury  were  justified  by  the  evidence  in  finding  a  condition  or 
state  of  facts  which  made  rule  No.  102  applicable,  we  think 
Willever  had  the  right,  imder  the  system  of  which  that  rule 
formed  a  part,  to  rely  upon  the  care  prescribed  by  that  rule 
being  taken  by  his  fellow-employes  for  his  protection,  and 
that  he,  consequently,  did  ncjt  assume  the  risk  of  its  negligent 
omission. 

For  the  reasons  herein  expressed,  the  judgment  of  the  Su- 
preme Court  is  reversed  and  the  judgment  of  the  Court  of 
Common  Pleas  of  Hunterdon  coimty  is  aflSrmed,  with  costs. 

For  affirmance — Swayze,  Trenchard,  Parker,  Bergen, 
Williams,  JJ.    5. 

For  reversal — ^The  Chancellor,  Kausoh,  Black,  White, 
Heppenheimer,  Taylor,  Gardner,  JJ.    7. 
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JOSEPH  J.  BODELL,  PLAINTIFF-RESPONDENT,  v 
SECURITIES  INVESTMENT  COMPANY,  DEFEl 
APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  191 
On  appeal  from  the  Supreme  Court. 
For  the  plaintiff-respondent,  Borden  D.  Whiting. 
For  the  defendant-appellant,  Howe  &  Davis, 

Per  Curiam. 

This  suit  was  one  to  recover  damages  for  the  coi 
of  goods  by  a  landlord  in  derogation  of  the  rights  of  a 
mortgagee.  In  June,  1914,  the  tenant,  Lambrose,  f 
a  chattel  mortgage  to  the  plaintiff,  Joseph  J.  Boc 
$350,  covering  goods  and  chattels  on  the  demised  p 
Prior  to  that  time  several  months*  rent  became  d 
October,  1914,  the  landlord  issued  a  distress  warrai 
under  it,  a  constable  sold  all  the  right  and  interest 
tenant  in  and  to  the  mortgaged  chattels.  The  chatt( 
gagee  contended  that  the  sale  was  made  subject  to  hi 
gage,  and  demand  having  been  made  on  the  defendi 
landlord,  for  possession  of  the  goods,  who  refiised  to 
them,  the  chattel  mortgagee  brought  suit  in  the 
Court  of  East  Orange  to  recover  damages  for  their 
sion.  There  were  no  disputed  facts.  At  the  conck 
the  plaintiff's  case  the  defendant  moved  for  nonsuit 
was  denied,  and  the  court  subsequently  entered  judgi 
favor  of  the  plaintiff  and  against  the  defendant  fc 
damages,  and  costs.  An  appeal  was  taken  to  the  S 
Court  which  aflSrmed  the  judgment  of  the  District  C( 
the  reasons  stated  by  the  judge  of  that  court  in  rendei 
decision.  The  judgment  of  the  Supreme  Court  hi 
appealed  to  this  court. 
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In  Woodside  v.  Adams,  40  N.  J,  L.  417,  it  was  held  by 
this  court  that  the  lien  under  a  distress  warrant  relates  td 
the  time  of  actual  seizure  under  the  distress,  and  that  the 
chattel  mortgage  there  in  question  having  been  made  and  de- 
livered before  the  distress  warrant  was  executed,  the  right 
of  the  mortgagee  was  superior  to  that  of  the  landlord.  In 
this  case  some  rent  had  accrued  before  the  chattel  mortgage 
was  placed  on  record,  but  the  distress  warrant  was  not  issued, 
and,  consequently,  was  not  executed  until  afterward. 

The  doctrine  of  Woodside  v.  Adams  is  dispositive  of  the 
question  sub  judice.  As  the  chattel  mortgage  was  executed 
and  recorded  prior  to  the  issuance  of,  and  levy  under,  the 
warrant  of  distress  for  rent,  the  chattel  mortgagee  is  entitled 
to  prevail,  and  the  judgment  must  be  affirmed. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
SwAYZE,  Parker,  Bergen,  Minturn,  Kalisch,  White, 
Heppenheimer,  Williams,  Taylor,  Gardner,  J  J.    12. 

For  reversal — None. 


GEORGE  CLARK,  PLAINTIFF-APPELLANT,  v.  HUDSON  AND 
MANHATTAN  RAILROAD  COMPANY  ET  AL.,  DEFEND- 
ANTS-RE^ONDENTS. 

Argued  June  21,  191^— Decided  November  20,  1916. 

On  appeal  from  the  Supreme  Court. 

For  tlie  a-pipoWnnt,  Alexander  Simpson. 

For  the  respondent  Hudson  and  Manhattan  Railroad  Com- 
pany, Collins  <&  C orb  in. 

For  the  respondent  Pennsylvania  Railroad  Company,  Vre- 
denburgh.  Wall  &  Carey, 
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Pbr  Cubiam. 

The  trial  court  on  a  second  trial  directed  a  verdict  for  de- 
fendants. 

The  only  ground  of  appeal  assigned  is  tliat  the  court  di- 
rected a  judgment  of  nonsuit.  But  the  printed  book  before  us 
shows  that  the  court  refused  to  nonsuit. 

The  argument  of  appellant  is  that  the  court  erred  in  direct- 
ing a  verdict  for  defendants.  But  if  this  were  properly  before 
us  as  a  ground  of  appeal,  the  answer  is,  that  there  was  no  ex- 
ception taken  to  this  action  of  the  trial  court;  and  without 
such  exception,  its  ruling  is  not  subject  to  review.  Kargtnan 
V.  Carlo,  86  N,  J.  L.  632. 

The  judgment  is  affinned. 

For  affirmance — ^The  Chancellor,  Chief  Justice,  Gar- 
rison, Trenchard,  Parker,  Bergen,  Minturn,  Kaltsch, 
Black,  White,  Williams,  Taylor,  Gardner,  JJ.    13. 

For  reversal — None. 


CIX)STER  DAIRY  FARMS,  RESPONDENT,  v.  NEW  YORK 
CENTRAL  and  HUDSON  RIVER  RAILROAD  COMPANY, 
APPELLANT. 

Argued  July  5,  191^— Decided  November  20,  1910. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J.  L,  557. 

For  the  plaintiff-respondent,  Mark  Toivnsend,  Jr, 

For  the  defendant-appellant,  John  A,  Hartpen^^e. 

Per  Curiam. 

The  judgment  is  affirmed,  with  costs,  for  the  reasons  stated 
in  the  opinion  of  Mr.  Justice  Minturn.    The  remark  in  the 
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opinion,  to  the  effect  that  the  defendants  contentions  required 
the  court  to  "review  the  findings  of  fact^^  was,  obviously,  a 
mere  slip,  by  which  the  somewhat  technical  word  "review" 
was  substituted  for  "examine,'^  as  appears  from  the  words  im- 
mediately succeeding. 

For  afffirmance — ^The  Chancellor^  Chief  Justice,  Gar- 
rison, SwAYZE,  Trbnchard^  White,  Heppenheimer,  Wil- 
liams, Taylor,  Gardner,  JJ.    10. 

For  reversal — None. 


GEORGE  W.  CRANE,  RESPONDENT,  v.  DANIEL  REUT- 
SCHLER, APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J.  L.  560. 

For  the  respondent,  Abrahwm  Levitan, 

For  the  appellant,  Harry  T,  Davimos, 

Per  Curiam. 

The  judgment  under  review  herein  should  be  aflSrmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Minturn  in  the  Supreme  Court 

For  affirmance — The  Chancellor,  Chief  Justice,  Gar- 
rison, SwAYZE,  Trbnchard,  Bbrgen,  Black,  White,  Hep- 

PENHEIMER,  WlLUAMS,  TaYLOR,  GARDNER,  J  J.      12. 

For  reversal — None. 
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FRANCIS  E.  OROASDALE,  APPELLANT,  v.  THE  COURT  OF 
QUARTER  SESSIONS  OF  THE  COUNTY  OF  ATLANTIC, 
RESPONDENT. 

Argued  July  6,  1916;~-Decided  Noyember  20,  1916. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N,  J.  L.  506. 

For  the  appellant,  Washington  &  Smith, 

For  the  respondent,  Clarence  L,  Cole  and  (?.  Arthur  Bolte. 

Pek  Curiam. 

The  judgment  under  review  herein  should  be  aflSrmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Parker  in  the  Supreme  Court. 

For  affknumce — The  Chancellor,  Chief  Justice, 
SwAYZE,  Trenchard,  Bergen,  Black,  White,  Williams, 
Taylor,  Gardner,  J  J.    10. 

For  reversal — None. 


J.    VICTOR    D'AIX)IA,    appellant,    v.    CITY    OP    SUMMIT, 
RESPONDENT. 

Arifued  June  30,  1916— Decided  November  20,  1910. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported ante  p.  154. 

For  the  plaintiff-appellant,  Anthony  R.  Finelli. 
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For  the  defendant-respondent,  Corra  N,  Williams, 

Per  Curiam. 

We  think  the  payment  was  voluntary.  The  present  plaint- 
iff had  the  option  to  pay  or  appeal.  He  chose  to  pay.  He 
cannot  recover  back  the  money.     The  judgment  is  aflSrmed^ 

with  costs. 

« 

For  affirmance — The  Chancellor,  Chief  Justice, 
SwAYZE,  Parker,  Bergen,  Minturn,  Kalisch,  White, 
Heppenheimer,  Williams,  JJ.    10. 

For  reversal — ^None. 


BENJAMIN  L.  HARRISON,   APPELLANT,  v.  ALBERT  DICK- 
ERSON, RESPONDENT. 

Submitted  July  10,  19ie— Decided  November  20,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  follow- 
ing per  curiam  was  filed : 

*'The  Common  Pleas  nonsuited  the  plaintiff  in  an  action 
brought  in  that  court  and  ad  damnum  $500.  The  ground 
of  the  nonsuit  was  that  the  plaintiff,  when  sued  in  a  justice's 
court  upon  a  cause  of  action  that  arose  out  of  the  same 
transaction,  did  not  file  any  set-off  or  recoupment  based  upon 
the  claim  for  which  the  action  in  the  Pleas  was  brought 
The  judgment  of  nonsuit  was  erroneous  under  the  cases  of 
Sipley  V.  Wass,  47  N.  J.  L.  187,  and  Clancy  v.  Neumaa/er,  51 
Id.  299.  It  is  argued  that  these  decisions  are  inapplicable 
because  of  section  25  of  the  Small  Cause  act  of  1903  (Revi- 
sion), which  was  enacted  after  the  decisions  in  question  had 
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89  N.  J.  L,  Howell  v.  Edwards. 

been  made.    We  do  not  think  that  secti 
it  provides  what  shall  happen  if  a  set 
not  abrogate  the  previous  decisions  as 
file  it. 

"The  judgment  of  the  Pleas  is-reve 
novo  awarded." 

For  the  appellant,  Elmer  W,  Bomim 

For  the  respondent,  James  H.  Bolithi 

Per  Curiam. 

The  judgment  under  review  will  be 
sons  set  forth  in  the  opinion  of  the  Su 

For  affirmance — ^The  Chancellor,  i 
Parker,  Bergen,  Kalisch,  Black,  Wh 
Williams,  Taylor,  Gardner,  J  J.    12. 

For  reversal — ^one. 


ELIZABETH  L.  HOWELL,  EXECUTRIX 
INGER,  DECEASED,  APPELLANT, 
WARDS,  COMPTROLLER,  ET  AL.,  1 

Submitted  July  10,  1910— Decided  No 

On  appeal  from  the  Supreme  Court, 
ported  in  S^  N.  J,  L,  134. 

For  the  appellant,  Henry  C.  Hunt, 

For  the  respondents,  John  W.  Wescoti 
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M. 

ent  under  review  herein  should  be  aflSnned,  for 
[pressed  in  the  opinion  delivered  by  Mr.  Justice 
B  Supreme  Court. 

\iice — ^The  Chancellor,  Chief  Justice,  Gar- 
:e,  Trenchard,  Bergen,  Black,  White,  Hep- 
SViLLiAMS,  Gardner,  . JJ.    11. 

i — None. 


?AN  LUMBER  COMPANY,  A  CORPORATION, 
TF-RESPONDENT,  v.  JOHN  H.  DUNN  &  SONS, 
RATION,  DEPENDANT-APPELLANT. 

ed  July  10.  1916— Decided  November  20.  1916. 

^rom  the  Supreme  Court,  in  which  the  following 
as  filed: 

itiff  sued  to  recover  the  price  of  lumber  sold 
ant  September  9th,  1914,  and  delivered  No-\^OTi- 

sry  and  non-payment  was  admitted.  \ 

?d  that  on  September  16th,  1914,  the  plaintif 
ndant  other  lumber  which  was  delivered  with^ 

lot  was  sold  on  thirty  days'  credit  and  a  prom- 

ras  to  have  been  given  therefor,  but  was  not 

jecond  lot  was  sold  *for  cash.^ 

id  lot  not  being  paid  for  a  judgment  was  ob- 

3  price  thereof. 

esent  suit,  which  was  for  the  first  lot,  the  de- 

d  for  judgment  in  its  favor  'on  the  ground  that 
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the  whole  debt  for  the  purchase  price  of  the  goods  sold  con- 
stituted an  entire  and  inseparable  demand  and  that  judgment 
having  been  entered  in  the  first  suit  for  a  part  of  the  de- 
mand, the  matter  was  res  adjudicataf 

"This  motion  was  denied,  and  the  trial  judge,  sitting  with- 
out a  jury,  found  for  the  plaintiff. 

"We  think  this  was  proper. 

"It  is  clear  that  each  sale  constituted  a  separate  caus^  for 
action. 

"It  is  true  that  on  November  27th,  1914,  a  promissory  note 
was  given  by  defendant  to  the  plaintiff  covering  the  entire 
indebtedness,  but  that  note  fell  due  and  was  dishonored  be- 
fore either  suit  was  brought.  Its  only  effect,  of  course,  was 
to  postpone  the  time  of  payment  until  the  maturity  of  the 
note.  When  at  maturity,  it  was  unpaid,  the  plaintiff's  right 
of  action  was  the  same  as  before  it  was  given. 

"The  judgment  below  will  be  affirmed,  with  costs." 

For  the  defendant-appellant,  Joseph  E.  Cordon. 

For  the  plaintiff-respondent,  Nathan  H.  Berger. 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea- 
sons set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
SwAYZE,  Parker,  Bergen,  Minturn,  Kalisch,  White, 
Heppenheimer,  Williams,  Taylor,  J  J.    11. 

For  reversal — None. 
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WILHELMINA     NAPOLEON,     RESPONDENT,     v.     WILLIAM 
McCULLOUGffl,  APPELLANT. 

Argued  June  29,  1916— Decided  November  20,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  following 
per -curiam  was  filed: 

'*This  is  a  case  under,  the  Workmen's  Compensation  act. 
The  prosecutor  seeks  to  reverse  the  judgment  because  the  trial 
judge  failed  to  make  a  finding  that  the  death  of  the  peti- 
tioner's decedent  was  the  result  of  injuries  received  by  him 
while  in  a  state  of  intoxication,  and  that  such  intoxication  was 
the  natural  and  proximate  cause  of  such  injuries.  Whether 
or  not  that  was  so,  presented  a  question  of  fact  for  the  court 
to  determine. 

^There  was  testimony  of  witnesses  to  the  effect  that  they 
saw  the  petitioner's  decedent  shortly  before  the  occurrence  of 
the  accident  in  an  intoxicated  condition  sitting  on  the  seat  of 
the  wagon  driving  the  horses. 

"There  was  also  testimony  to  the  effect  that  the  deceased, 
just  before  the  accident  happened,  appeared  to  be  all  right. 

"The  only,  eye  witness  to  the  happening  of  the  accident  tes- 
tified that  the  deceased  appeared  to  him  to  be  all  right  and 
that  a  jounce  of  the  wagon  threw  the  deceased  to  the  street. 

"This  being  the  state  of  the  evidence,  the  trial  judge  was 
warranted  in  making  the  finding  that  he  did.  He  was  under 
no  legal  duty  to  make  an  express  finding  negativing  the  asser- 
tion of  the  prosecutor  that  the  deceased  was  intoxicated  at  the 
time  he  received  his  injuries,  and  that  such  intoxication  proxi- 
mately caused  his  injuries  and  death.  Such  a  negative  find- 
ing was  necessarily  included  in,  and  will  be  presumed  from, 
the  finding  of  the  trial  judge  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment  of  the  deceased. 

"Judgment  will  be  affirmed,  with  costs." 

For  the  respondent,  Brogan  &  Sullivan. 
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For  the  appellant,  James  A.  Sullivan, 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  reasons 
set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance — The  Chancellor^  Chief  Justice,  Gar- 
rison, SwAY'ZE,  Trenchakd,  Bergbn,  Black,  White,  Hep- 
penheimer,  Williams,  JJ.    10. 

For  reversal — None. 


EDMOND  PARKER,  RESPONDENT,  v.  WILLIAM  T.  HICKSON, 
APPELLANT. 

Submitted  July  10,  191^— Decided  November  20,  1910. 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  88  N.  J.  L.  443. 

For  the  respondent,  Edwin  C,  Caffrey, 

Tor  the  appellant,  Howe  &  Davis. 

Per  Curiam. 

The  judgment  under  review  herein  should  be  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  ,Justice 
Garrison  in  the  Supreme  Court. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
Swayze,  Parker,  Bergen,  Minturn,  Kalisch,  White, 
Heppenheimer,  Williams,  Taylor,  Gardner,  JJ.    12. 

For  reversal — None. 
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Ruane  v.  Erie  R.  R.  Co.  S9  N.  J,  L. 


MARTIN  RUANE,  ADMINISTRATOR  OF  PATRICK  RUANE, 
DECEASED,  RESPONDENT,  v.  ERIE  RAILROAD  COM- 
PANY, APPELLANT. 

Argued  March  13,  191&— Decided  March  14,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  court  the  fol- 
lowing per  curiam  was  filed : 

"A  former  judgment  obtained  by  the  respondent  against 
the  appellant  in  this  case  was  reversed  by  this  court  for  an 
error  in  the  judge's  charge.  Ruane,  Administrator,  v.  Erie 
Railroad  Co.,  83  A^  J.  />.  423 ;  affirmed  by  the  Court  of  Er- 
rors and  Appeals. 

"A  second  trial  between  the  parties  resulted  in  a  verdict 
for  the  respondent  for  $4,000.  The  trial  judge,  on  application 
of  appellant,  allowed  a  rule  to  show  cause  why  the  verdict 
should  not  be  set  aside  as  contrary  to  the  weight  of  the  evi- 
dence and  excessive,  and  reserved  to  the  appellant  the  benefit 
of  an  exception  taken  by  it  at  the  trial  to  the  refusal  of  the 
court  to  direct  a  verdict  for  the  respondent.  The  rule  was 
subsequently  discharged  upon  the  respondent  agreeing  to  ac- 
cept $2,500,  and  judgment  was  ordered  and  entered  for  that 
amount  against  appellant.  On  this  appeal  the  appellant  chal- 
lenges respondent's  right  to  any  recovery  against  it  on  the  evi- 
dence in  the  cause.  The  grounds  urged  by  counsel  for  appel- 
lant in  the  brief  for  a  reversal  of  the  judgment  are,  firstly, 
Hhat  the'plaintiflP  failed  to  show  that  the  cause  of  the  accident 
was  the  negligence  alleged  in  the  complaint,'  and  secondly, 
^that  the  evidence  shows  that  the  accident  was  due  to  negli- 
gence on  the  part  of  either  the  plaintiff's  intestate  or  a  fellow- 
servant  of  the  plaintiff's  intestate.' 

"It  is  obvious  that  if  either  ground  is  incontrovertibly  sup- 
ported by  the  evidence,  then  in  the  light  of  a  proper  applica- 
tion of  legal  principles  the  judgment  under  review  must  be 
reversed.  The  orderly  way  to  a  clear  exposition  of  the  ques- 
tions raised  and  discussed  will  be  to  consider,  first,  what  is 
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the  nature  of  the  negligence  that  is  made  the  gravamen  of  the 
respondent's  action. 

"The  complaint  charged  that  the  locomotive  engine  was 
carelessly  and  negligently  constructed.  There  is  no  proof  sus- 
taining this  allegation.  The  complaint  further  charged  that 
the  locomotive  engine  was  so  carelessly  and  negligently  in- 
spected and  kept  in  repair  and  that  the  appellant  employed 
such  negligent  and  careless  persons  to  perform  the  duty  of 
keeping  the  locomotive  engine  in  repair  and  in  safe  condition 
that  in  consequence  of  such  neglect  of  duty  on  part  of  the  ap- 
pellant, the  boiler  of  the  locomotive  engine  exploded,  &c. 
There  was  a  further  allegation  that  the  explosion,  was  the  re- 
sult of  appellant  putting  in  use  the  locomotive  engine  without 
first  having  inspected  it  to  ascertain  whether  or  not  it  was  in 
a  safe  condition  for  use. 

"The  testimony  discloses  that  the  case  was  tried  out  by  the 
litigants  herein  on  the  issue  that  the  appellant  had  carelessly 
put  in  use  a  locomotive  engine  which  was  defective,  out  of  re- 
pair and  unfit  and  unsafe  for  use,  and  which  condition  the  ap- 
pellant might  have  discovered  by  a  reasonably  careful  inspec-* 
tion.  Morgan  was  the  engineer  who  operated  the  locomotive 
at  the  time  the  boiler  exploded.  This  was  on  the  2l8t  day  of 
October,  1910.  Two  days  prior  thereto  one  Evans  ran  the 
locomotive  engine  from  Jersey  City  to  Port  Jervis,  a  distance 
of  eighty-eight  miles,  and  on  the  trip  one  of  the  injectors 
brbke  down.  Evans  sayB  that  it  appeared  to  him  that  the  lo- 
comotive engine  had  just  come  out  of  the  repair  shop  and  had 
been  overhauled.  Evans  was  recalled  by  the  defence,  and  on 
his  direct  examination  testified  that  he  reported  to  the  appel- 
lant, among  other  things,  that  there  was  some  obstruction  be- 
tween the  tank  and  engine,  and  that  the  tank  needed  to  b« 
cleaned  out  and  a  new  strainer  to  be  put  in.  This  report  was 
made  on  the  evening  of  the  19th  of  October,  and  the  boiler 
exploded  on  the  morning  of  the  21st  of  the  same  month. 
What  was  done  to  the  locomotive  engine  during  the  previous 
time  that  it  was  in  the  repair  shop  does  not  appear. 

"Evans  testified  that  the  breaking  down  of  the  injector  in- 
dicated that  there  was  trouble  in  the  tank,  some  obstruction 
of  the  flow  of  water  from  the  tank  to  the  feed  pipe. 
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"It  appears  that  the  function  of  the  injector  is  that  of  a 
pump.  It  pumps  the  water  from  the  tank  into  the  boiler. 
This  is  accomplished  through  various  tubes  which  work  in 
combination  with  the  injector.  If  the  tubes  in  any  manner 
become  clogged,  such  a  condition  will  interfere  materially 
with  the  flow  of  water  into  the  boiler.  The  function  of  a 
strainer  appears  to  be  to  prevent  foreign  matter  getting  into 
the  tubes  and  thus  interfere  with  the  flow  of  water  from  the 
tank  into  the  boiler  in  response  to  the  action  of  the  injector. 
It  further  appears  that  it  is  essential  that  the  flow  of  water 
into  the  boiler  be  kept  up  so  as  not  to  let  it  get  below  the  level 
of  the  crown  sheet,  for  the.  reason  that  when  the  water  gets 
below  the  level  of  the  crown  sheet,  the  crown  sheet,  being  ex- 
posed to  the  heat  of  the  fire,  will  become  overheated  and  the 
bolts  which  keep  it  in  place  will  loosen  and  drop  out,  and  as  a 
result  it  will  collapse.  In  the  present  case,  an  examination  of 
the  locomotive  engine  after  the  explosion  showed  that  the 
crown  sheet  had  been  thus  exposed  and  collapsed. 

^The  appellant  undertook  to  prove  that  it  made  a  daily 
inspection  of  the  locomotive  engine,  but  it  nowhere  appears  in 
the  evidence  that  the  tank  was  cleaned  out  and  a  new  strainer 
put  in.  Nor  does  it  appear  that  the  obstruction  between  the 
tank  and  engine  of  which  Evans  complained  was  removed. 

"The  fact  that  the  locomotive  engine  was  sent  into  the  re- 
pair shop  on  the  evening  of  October  19th,  and  that  when  it 
was  put  into  use  on  the  morning  of  the  21st  its  boiler  ex- 
ploded, made  it  a  jury  question  whether  the  appellant  exer- 
cised reasonable  care  in  making  the  repairs  of  the  defects 
which  the  engineer,  Evans,  found  to  exist  and  reported  to  the 
appellant. 

"There  was  evidence,  therefore,  from  which  a  jury  might 
have  reasonably  inferred  that  no  new  strainer  was  supplied, 
and  that  the  tank  was  not  properly  cleaned  out,  and  that  such 
condition  might  have  interfered  with  the  injector  and  caused 
insufficient  water  in  the  boiler. 

"But  it  is  said  that  Morgan,  who  operated  the  locomotive 
engine  on  the  morning  that  the  explosion  took  place,  was  neg- 
ligent, and  that  he  was  at  the  time  a  fellow-servant  of  the 
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respondent's  intestate,  and  therefore  his  negligence 
feat  plaintiff^s  right  of  recovery. 

"It  was  permissible  for  the  jury  to  have  infer 
Morgan^s  testimony  that  he  performed  the  duties 
upon  him  as  engineer  with  reasonable  care.  If  it  hi 
trovertibly  appeared  that  the  duties  which  were  i 
to  Morgan's  employment  had  been  carelessly  or  n< 
performed  by  him,  and  that  that  was  the  sole  cause  ^ 
to  the  explosion  and  consequent  injury  and  death  c 
spondent's  intestate,  then,  un^er  the  well-settled  1 
enunciated  in  Ingebregsten  v.  North  German  Lloyi 
57  N.  J.  L.  400,  appliqable  to  fellow-servants,  the  re 
would  have  been  barred  of  his  right  of  recovery.  I 
master's  negligence  co-operated  with  that  of  the  s< 
producing  the  injury  and  damage,  then  under  an  equ 
settled  rule  of  law  the  respondent  woiild  not  be  de 
his  right  to  a  recovery. 

"Now,  as  there  was  evidence  from  which  the  ju 
have  legitimately  inferred  that  the  appellant  failed 
a  new  strainer  and  to  clean  out  the  tank,  duties  whi 
upon  the  appellant  in  order  to  make  the  locomotive  ei 
sonably  safe  and  fit  for  use,  and  that  by  reason  of  su( 
the  proper  functions  of  the  injector  were  interfered 
thereby  caused  insufficient  water  in  the  boiler  which 
exposure  and  overheating  of  the  crown  sheet,  its  a 
collapse  and  the  explosion ;  therefore,  the  motion  U 
verdict  for  the  appellant  was  properly  denied. 

"Judgment  will  be  aflBrmed,  with  costs.'' 

For  the  respondent,  Oeorge  L,  Record. 
For  the  appellant,  Collins  &  Corhin. 

Feb  Curiam. 

The  judgment  under  review  herein  should  be  affi 
the  reasons  expressed  in  the  per  curiam  opinion  de" 
the  Supreme  Court. 

Vol.  lxxxix.  46 
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Sessler  v.  Peter.  89  N.  J.  L. 

For  affirmance — The  Chancellor^  Chief  Justice,  Gab- 

RI80N,  SWATZE,  TrENCHARD,  BeHOEN,  BlAOK,  WhITE,  PeP* 

penheimer,  Williams^  JJ.    10. 
For  reversal — None. 


NICHOLAS  SESSLER,  PETITIONER-RESPONDENT,  v.  WIL- 
LIAM PETER,  TRADING  AS  LUCAS  PETER  &  SON, 
DEFENDANT-APPELLANT. 

Argued  June  27,  1916— Decided  October  3,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  follow- 
ing per  curiam  was  filed: 

"This  was  a  certiorari  to  test  proceedings  under  the  Work- 
men's Compensation  act  in  the  Essex  County  Common  Pleas, 
in  which  judgment  was  entered  for  the  petitioner.  The 
facts  are  that  Nicholas  Sessler,  on  the  28th  day  of  May, 
1914,  was  in  the  regular  employ  of  William  Peter,  a  carpen- 
ter, doing  the  duties  usually  pertaining  to  that  trade.  He 
was  struck  on  the  forehead  with  a  piece  of  timber  and  was 
thrown  down  and  rendered  unconscious.  The  court  found 
that  the  injuries  arose  out  of  and  in  the  course  of  the  em- 
ployment; that  the  petitioner  ^as  a  result  of  said  accident 
is  suffering  from  traumatic  neurasthenia  and  possibly  pachy- 
meningitis, and  that  there  is  total  and  temporary  disability 
resulting  therefrom.'  The  ground  of  attack  is  that  the  find- 
ing of  facts  and  the  determination  of  the  trial  court  are 
not  supported  by  and  based  upon  legal  evidence,  but  after 
reading  the  evidence  in  the  case  we  are  satisfied  that  it  was  * 
permissible  for  the  court  to  reach  the  conclusion  stated,  aird 
imder  the  case  of  Bryant  v.  Fissell,  84  N,  J,  L,  72,  this  court 
accepts  the  findings  of  the  Common  Pleas  Court  upon  the 
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facts,  if  there  be  any  legal  evidence  to  warrant  them,  and 
in  this  case,  there  is  such  evidence.  The  judgment  of  the 
Common  Pleas  Court  is  therefore  affirmed,  with  costs/^ 

For  the  defendant-appellant,  William  Pennington  and 
Frederic  (7.  Ritger. 

For  the  petitioner-respondent,  McDermott  &  Enright, 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  rea- 
sons set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
SwAYZE,  Parker,  Bergen,  Kalisch,  White,  Terhune, 
Heppenheimer,  Williams,  Gardner,  J  J.    11. 

For  reversal — 'None. 


THE   STATE   OF    NEW   JERSEY,   DEPENDANT  IN    ERROR, 
V.  FRANK  M.  BLACK  ET  AL.,  PLAINTIFFS  IN  ERROR. 

Submitted  July  10,  191^— Decided  November  20,  1916, 

On  appeal  from  the  Supreme  Court,  whose  opinion  is  re- 
ported in  86  N.  J,  L,  520. 

For  the  plaintiffs  in  error,  Henry  C,  Hunt. 

For  the  defendant  in  error,  William  A.  Dolan. 

Per  Curiam. 

The  Supreme  Court  in  dealing  with  this  case  (86  N.  J.  L. 
520)   correctly  pointed  out  that  the  defendant's  motion  to 
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direct  an  acquittal,  made  at  the  close  of  the  state's  case,  was 
not  renewed  at  the  end  of  the  case.  Mr.  Justice  Kalisch, 
speaking  for  the  Supreme  Court,  then  proceeded  to  declare 
that  "even  if  the  motion  had  been  renewed  at  the  end  of  the 
case,  it  would  not  have  availed  Curts." 

We  have  not  considered  the  propriety  of  that  declaration 
because  the  question  is  not  involved  in  the  decision,  and  re- 
specting it  we  express  no  opinion. 

In  all  other  respects  we  approve  of  the  opinion. 

The  judgment  of  the  Supreme  Court,  afiRnning  that  of 
the  Sussex  Quarter  Sessions,  will  be  aiBrmed. 

For  afflrmcmce — The  Chancellor,  Garrison,  Swayze, 
Trenchard,  Bergen,  Minturn,  Black,  White,  Heppen- 
HEiMER,  Williams,  Taylor,  Gardner,  JJ.    12. 

For  reversal — N"one. 


THE  STATE  OF  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v. 
JAMES  BOSSONE,  PLAINTIFF  IN  ERROR. 

Argued  June  23,  1916— Decided  November  20,  1916. 

On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  88  N.  J.  L.  45.    . 

For  the  plaintiff  in  error,  Thomas  P,  Fay. 

For  the  deferfdant  in  error,  Charles  F,  Sexton, 

Per  Curiam. 

The  judgment  of  the  Supreme  Court  is  aflSrmed,  for  the 
reasons  stated  in  the  opinion  of  Mr,  Justice  Swayze.  One 
of  the  questions  in  the  ease  was  the  right  of  counsel  to  cross- 
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examine  a  witness  as  to  his  connection  with  or  comi 
particular  criminal  acts.  The  questions  that  were  j 
of  the  state's  witnesses  were,  "You  were  in  the  Ba: 
case,  weren't  you  ?"  "How  many  times  have  you  beei 
for  murder?"  *T)idn't  you  rob  Dr.  Maoni's  place 
you  shoot  a  push-cart  man?''  Each  of  these  ques 
objected  to  by  the  prosecutor  and  the  objections  i 
and  these  rulings  the  Supreme  Court  rightly  held  i 
rect  upon  the  concrete  case  before  it,  in  which  eai 
questions  put  to  the  witness  concerned  his  relation 
ticular  criminal  act  that  had  no  direct  bearing 
question  of  his  veracity. 

This  disposes  of  the  case  before  us  upon  this 
that  any  discussion  of  the  discretionary  rule  tha 
in  some  jurisdictions  when  the  criminal  conduct  i 
be  inquired  into,  amounts  to  a  mode  of  life  that  ha 
bearing  upon  the  question  of  veracity  would  lead  U 
but  dicta  upon  a  matter  that  is  of  too  much  impo 
be  hampered  by  such  obiter  comments. 

On  the  question  of  the  jurisdiction  of  the  Sessio 
the  indictment,  which  it  had  received  under  the  st 
think  that,  regardless  of  the  considerations  dealt  wi 
opinion  of  the  court  below,  the  statute  conf 
jurisdiction. 

For  a^fflmumce — The  Chancellor,  Gabrison, 
AKD,  Parkee,  Minturn,  Kalisch,  Black,  White, 
HBiMER,  Taylor,  Gardner,  J  J.    11. 

For  reversal — None. 
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State  V.  Clifford.  89  N.  J.  L. 


STATE  OP  NEW  JERSEY,  DEFENDANT  IN  ERROR,  v.  GAS- 
TON CLIFFORD,  PLAINTIFF  IN  ERROR. 

Submitted  July  10,  1916— Decided  December  20,  1916. 

On  error  to  the  Supreme  Court,  whose  opinion  is  reported 
in  88  N.  J.  L.  458. 

For  the  defendant  in  error,  William  A,  Dolan. 

For  the  plaintiff  in  error,  Henry  C.  Hunt, 

Per  Curiam. 

The  judgment  under  review  herein  should  be  affirmed,  for 
the  reasons  expressed  in  the  opinion  delivered  by  Mr.  Justice 
Swayze  in  the  Supreme  Court. 

For  affirmance — The  Chancellor^  Garrison,  Tren- 
CHARD,  Parker,  Minturn,  Kalisch,  Black,  White,  Hep- 

PENHEIMER,  WiLLIAMS,  TaYLOR,  GARDNER,  JJ.      12. 

For  reversal — None. 


THE  STATE  OF  NEW  JERSEY,  PLAINTIFF  IN  ERROR,  v. 
WALTER  SOOTT,  DEFENDANT  IN  ERROR. 

Argued  Jane  20,  21,  1916— Decided  December  4,  1916. 

On  writ  of  error  to  the  Supreme  Court,  whose  opinion  is 
reported  in  88  N.  J.  L.  551. 

For  the  plaintiff  in  error,  Martin  P.  Devlin, 

For  the  defendant  in  error,  William  B.  Machay,  Jr. 
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89  y.  J,  L,  Veader  v.  Veader. 


Per  Curiam. 

For  the  reasons  contained  in  the  opinion  filed  this  term  by 
Mr.  Justice  Mintnm  in  the  case  of  State  v.  Oeorge  M,  Brew- 
ster, ante  p.  668,  the  judgment  of  the  Supreme  Court  will  be 
reversed  and  the  judgment  of  conviction  of  the  defendant  in 
the  Mercer  Sessions  will  be  aflBrmed. 

For  affirmance — None. 

For  reversal — ^The  Chancellor,  Garrison,  Trenciiard, 
Parker,  Minturn,  Black,  White,  Heppenheimer,  Wil- 
'tiAMs,  Taylor,  Gardner,  JJ.    11. 


SAMUEL     VEADER,     PLAINTIFF-RESPONDENT,     v.     FRED 
VEADER,  DEFENDANT-APPELLANT. 

Submitted  July  10,  1916— Decided  November  20,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed : 

"This  was  a  replevin  suit.  It  is  on  appeal  by  Fred  Veader, 
the  defendant,  from  the  judgment  of  the  District  Court  of 
Morris  county.  The  subject  of  the  action  is  the  ownership  of 
a  horse.  This  is  the  second  trial  of  the  action.  The  judg- 
ment rendered  in  the  first  trial  was  set  aside  by  this  court. 
Veader  v.  Veader,  87  N.  J.  L.  140. 

^The  appeal  is  based  upon  the  refusal  of  the  trial  court  to 
nonsuit  the  plaintiff  and  to  direct  a  verdict  in  favor  of  the 
defendant;  also  on  the  refusal  of  the  trial  court  to  charge  the 
jury  as  requested  and  exception  to  the  charge  of  the  trial 
judge. 

'The  first  point  urged  is,  that  the  suit  should  have  been  in- 
stituted against  the  defendant  in  a  representative  capacity  as 
executor,  and  failure  to  do  so  was  the  basis  for  the  motion  to 


Digitized  by  VjOOQIC 


728    COURT  OF  ERRORS  AND  APPEALS. 

Veader  v.  Veader.  89  M  J.  L. 

nonsuit  and  the  direction  of  a  verdict  in  favor  of  the  defend- 
ant. The  ruling  of  the  trial  court  on  these  motions  was  not 
error.  Hodge  v.  Coriell,  44  N.  J.  L.  456;  S,  C„  46  Id,  354; 
Boyle  v.  Knams,  81  Id.  330. 

"It  is  next  ur^ed,  to  use  the  language  of  the  brief,  that  the 
District  Court  in  its  charge  committed  error  in  passing  its 
opinion  and  commenting  upon  the  significance  of  the  evidence 
as  making  out  a  prim<i  fade  case  for  the  plaintiff.  The  charge 
must  be  considered  in  its  entirety.  Brown  v.  Sperwe,  79  N.  J. 
L.  452.  '^e  think  there  is  no  error  in  the  charge  of  the  trial 
court. 

"The  defendant  made  eleven  requests  to  charge,  some  of 
these  were,  in  effect,  charged  by  the  court.  It  is  unnecessary 
to  state  them  in  detail.  The  ninth  request  was:  ^It  is  the 
duty  and  burden  on  the  plaintiff  to  prove  by  preponderance 
of  evidence  that  he  was  the  absolute  owner  of  the  horse  at  the 
time  it  was  claimed  by  the  defendant.'  In  replevin  the  plaint- 
iff does  not  have  i6  prove  an  absolute  ownership.  This  was 
an  inaccurate  legal  statement ;  hence  the  court  was  not  bound 
to  charge  it.  The  court  did  charge  ^the  burden  of  proof  is  on 
the  plaintiff  to  prove  that  he  is  entitled  to  the  horse.' 

^^There  is  no  error  in  the  record.  The  judgment  of  the  Dis- 
trict Court  is  therefore  affirmed,  with  costs." 

For  the  defendant-appellant,  Elmer  W,  Eomine, 

For  the  plaintiff-respondent.  King  &  Yogi. 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  reasons 
set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance  —  The  Chancellor,  Chief  Justice, 
SwAYZE,  Parker,  Bergen,  Minturn,  E^alisch,  White, 
Heppenheimbr,  Williams,  Taylor^  Gardner,  JJ.    12. 

For  reversal — None. 
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>  JV.  J,  L,  Voorhifl  v.  Franklin  Twp.  Committee. 


GEORGE  VOORHIS,  APPELIANT,  v.  THE  TOWNSHIP  COM- 
MITTEE OF  THE  TOWNSHIP  OF  FRANKLIN,  IN  THE 
COUNTY  OF  BERGEN,  RESPONDENT. 

Argued  June  27,  1916— Decided  November  20,  1916. 

On  appeal  from  the  Supreme  Court,  in  which  the  following 
per  curiam  was  filed : 

"This  record  shows  that  August  5th,  1915,  the  township 
committee  of  Franklin  township,  in  Bergen  county,  were  re- 
quested to  lay  out  and  open  a  public  road  which  was  to  run 
through  the  land  of  the  prosecutor,  and  through  the  land  of 
Forster  W.  Freeman  and  J.  Miller  Nichol,  the  total  length  of 
the  road  to  be  about  two  thousand  two  hundred  and  nineteen 
fe^t. 

"The  petition  was  presented  to  the  committee  under  chapter 
166,  Pamph,  L,  1914,  p.  310.  On  the  same  day  the  commit- 
tee introduced  an  ordinance  for  the  opening  of  the  road  and 
passed  a  resolution  to  meet  on  September  2d,  at  two  p.  m.,  to 
receive  and  consider  objections  to  the  improvement,  and  di- 
rected that  the  clerk  give  public  notice  of  the  fact.  A  notice 
was  given  by  the  clerk  to  that  effect  August  5th,  1915.  Sep- 
tember 1st,  1915,  the  prosecutor  filed  with  the  committee  his 
objection  to  the  passage  of  the  ordinance. 

"The  attorneys  for  the  prosecutor  and  objector,  on  the  day 
fixed  for  the  hearing,  asked  for  a  postponement  which  was  re- 
fused. The  objection  now  made  is  that  the  otrdinance  called  for 
a  road  of  thirty  feet  in  width,  whereas  the  law  required  at 
least  thirty-three. 

^The  second  objection  is  that  no  aflSdavit  or  proof  exists 
that  the  notice  of  a  hearing  was  properly  posted. 

"As  to  the  reason  last  urged  we  have  concluded  that  the  act 
does  not  require  such  notice.  See  section  3,  page  311,  Pamph, 
L.  1914.  It  is  only  after  the  petition  is  received  and  the  ordi- 
nance introduced  that  notice  is  required  to  be  given  of  the 
proposed  improvement. 
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*We  do  not  consider  the  legislation  cited  by  the  prosecutor 
applicable  to  this  situation,  since  the  proceedings  here  are 
taken  under  a  statute  which  provides  a  method  of  procedure 
in  townships.    Pamph.  L.  1914,  p.  310. 

^^The  notice  required  to  be  given  by  the  statute,  after  the 
ordinance  has  been  introduced,  aflEords  the  required  protection 
to  property  owners,  affected  by  the  proposed  improvement. 
It  also  appears  from  the  record  that  notice  was  posted  in  five 
public  places  as  required  by  the  statute. 

"It  is  further  urged  that  the  township  council  passed  the 
ordinance  at  the  meeting  held  September  2d,  1915,  whereas 
no  notice  had  been  given  by  the  township  council  as  to  the  in- 
tention to  introduce  the  ordinance.  We  find  nothing  in  the 
statute  referred  to  which  requires  such  notice. 

"It  is  urged  that  the  ordinance  was  not  acted  upon  at  more 
than  one  meeting  of  the  township  council.  We  find  proof  in 
the  case  which  shows  that  the  ordinance  was  acted  upon  at 
more  than  one  meeting. 

"The  fourth  reason  is  based  upon  the  refusal  of  the  com- 
mittee to  give  the  prosecutor  a  hearing  when  the  ordinance 
was  introduced.  The  statute  does  not  provide  for  any  hearing 
at  that  time.  Section  2  of  the  act  provides  that  the  hearing 
shall  be  had  after  the  ordinance  has  been  introduced  and  no- 
tice is  then  required  to  be  given  of  a  time  and  place  of  hear- 
ing. The  ordinance  was  introduced  August  5th,  1915,  and  the 
hearing  fixed  for  September  2d,  1915,  and  there  is  nothing  in 
the  act  which  would  indicate  that  the  legislature  contemplated 
an  adjournment. 

"The  fifth  and  sixth  reasons  are  that  the  ordinance  does 
not  lay  out  or  open  a  public  road  of  legal  width.  We  conclude 
the  act  of  1914  supersedes  the  provisions  of  the  (Jeneral  Road 
act  upon  the  subject,  and  vests  the  necessary  power  for  that 
purpose  in  the  township  committee.  SoAilsbury  v.  Gashin,  66 
N.  J.  L,  111. 

"The  seventh  reason  assigned  that  the  ordinance  appro- 
priated private  property  illegally  to  public  use  is  vrtthout 
merit,  unless  it  is  intended  to  present  the  point  that  it  was 


1 

Digitized  by  Google  "^ 


JUNE  TERM,  1916.  731 

89  y.  J.  L,  Voorhis  v.  Franklin  Twp.  Committee. 

illegally  passed,  without  giving  the  prosecutor  a  hearing, 
which,  as  we  have  observed,  is  not  the  fact  in  this  case. 

*The  eighth  reason  assigned  we  deem  to  be  without  sub- 
stance. The  act  makes  the  township  committee  the  judges  as 
to  whether  a  public  necessity  for  the  road  exists,  where  one- 
half  of  the  property  owners  affected  by  the  road  object.  In 
this  case  there  were  objections  filed,  which  we  must  assume  the 
committee  considered,  and  by  the  passage  of  the  ordinance 
the  implication  is  that  the  township  committee  deemed  the 
road  to  be  a  public  necessity. 

*The  proceedings  of  the  township  committee  are  therefore 
aflBrmed." 

f 
For  the  appellant,  Charles  B,  Dunn,  . 

For  the  respondent,  Oeorge  S.  Hilton. 

Per  Curiam. 

The  judgment  under  review  will  be  affirmed,  for  the  reasons 
set  forth  in  the  opinion  of  the  Supreme  Court. 

For  affirmance — ^The  Chancellor^  Chief  Justice^  Gar- 
rison, SwAYZE,  Trenchard,  Behgbn,  Black,  White,  Hep- 

PENHEIMER,  WlLLIAMS,  GARDNER,  J  J.      11. 

For  reversal — None. 
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Walther  v.  American  Paper  Co.  89  N.  J,  L, 


ANNIE     C.     WALTHER,     EXECUTRIX,     RESPONDENT,     v. 
AMERICAN  PAPER  COMPANY,  APPELLANT. 

Argued  July  5,  1916— Decided  November  20,  1916. 

On  appeal  from  the  Supreme  Court. 

Proceeding  imder  the  Workmen's  Compensation  act.  The 
decedent  was  a  night  watchman  in  a  mill.  At  nine  p.  m.  he 
"was  making  a  tour  through  the  mill,  recording  his  passage  by 
ringing  in  or  registering  on  his  watchman's  clock,  and  while 
going  from  one  station  to  another  stopped  to  close  a  door 
opening  from  the  mill  to  a  loading  platform  adjacent  to  a 
railroad  switch.  This  was  a  sliding  exterior  door  hung  on 
wheels  or  pulleys.  As  Walther  leaned  down  against  the 
handle  of  the  door  to  roll  it  shut,  he  was  struck  upon  the  head 
with  a  club  by  a  person  who  had  entered  the  mill  and  hidden 
himself  behind  some  rolls  of  paper  near  the  said  door,  and 
near  an  interior  door  through  which  Walther  was  accustomed 
to  pass  in  making  a  tour  of  the  mill.  Walther  died  immedi- 
ately and  the  assailant  took  from  Walther's  vest  pocket  his  pay 
envelope  containing  about  $15.  The  assailant  was  an  employe 
of  the  trustee  in  bankruptcy  at  the  plant  of  the  American 
Paper  Company,  at  Bogota,  and  had  been  paid  oflf  on  the  said 
24th  of  December,  1914,  earlier  in  the  day.  After  being  paid 
oflf,  he  had  lost  all  of  his  money  except  fifty  cents  in  a  crap 
game.  He  knew  that  Walther  had  been  paid  oS.  that  day  And 
would  probably  have  the  money  in  his  pocket.  The  assailant's 
purpose  in  going  to  the  mill  at  night  and  hiding  in  it  was  to 
rob  Walther,  and  he  did  not  attempt  any  robbery  from  the 
office  of  the  mill,  or  any  destruction  of  the  mill  property  or 
any  mischief  or  crime  other  than  the  robbery  of  Walther." 

For  the  respondent,  William  J,  Morrison,  Jr. 

For  the  appellant,  James  D,  Carpenter, 
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Peb  Cubiam. 

We  think  the  death  of  Walther  did  not  arise  ( 
ployment.  The  ease  cannot  be  distinguished  i 
from  Hulley  v.  Mooshrugger,  88  N,  J.  i.  16 
to  add  that  our  opinion  in  that  case  had  prob 
published  when  the  present  case  was  decided  b} 
the  Common  Pleas.  He  relied  on  the  opinion  oi 
Court  in  that  case,  the  reversal  of  which  couh 
been  known  publicly  at  the  time.    The  judgmei 

For  affirmance — Minturn,  Kalisch,  JJ.    Z. 

For  reversal — The  Chancellor^  Chief  Just 
Parker,  Bergen,  White,  Heppenheimer,  Wi 
LOR,  JJ.    9. 
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Court  of  Errors  and  Appeals  of  New  Jersey. 


PUBLIC  SERVICJE  GAS  COMPANY,  APPELLANT,  v.  BOARD 
OF  PUBLIC  UTILITY  COMMISSIONERS  ET  AL.,  RE- 
SPONDENT*. 


CITY    OF    PASSAIC,    APPELLANT,    v.    BOARD    OF    PUBLIC 
UTILITY  COMMISSIONERS  ET  AL.,  RESPONDENTS. 


CITY  OF  PATERSON,   APPELLANT,  v.   BOARD  OF  PUBLIC 
UTILITY  COMMISSIONERS  ET  AL.,  RESPONDENTS. 


ORDER. 

It  having  been  called  to  the  attention  of  the  court  that,  through 
a  mistake,  the  report  of  the  decision  of  this  court  in  the  above  entitled 
cases  appears  in  the  official  reports  (87  N,  J,  L,  581)  under  a  head- 
note  and  indexed  by  a  subject-index  statement,  indicating  that  the 
final  decision  of  this  court  was  exactly  the  opposite  of  what  it  really 
was  in  the  first  of  said  cases,  and  that  the  final  decision  in  the  gther. 
two  cases,  wherein  the  decision  of  the  Supreme  Court  (reported  in 
84  Id.  463)  was  reversed,  is  reported  in  said  official  reports  (87  Id. 
705)  without  any  head-note  or  subject-index  reference  whatsoever, 
it  is  now  ordered  that  there  be  printed  in  the  volume  next  to  be 
issued  of  the  official  Law  Reports  a  head-note  (preceded  by  the  fore- 
going memorandum  to  explain  its  so  appearing)  and  an  item  in  the 
subject-matter  index  of  said  volume  under  the  caption  "Public 
Utilities  Rates,"  as  follows,  to  wit: 

1.  The  special  franchises  of  a  public  service  company  are  property, 
but  property  of  a  peculiar  kind ;  the  right  of  property  in  them  is  not 
absolute,  but  is  qualified  by  the  right  of  the  state  to  fix  reasonable 
rates.  In  determining  the  reasonableness  of  rates,  no  allowance  should 
be  made  for  the  value  of  the  special  franchise  in  a  case  where  it  is 
not  legally  exclusive  and  where  the  state  still  retains  the  right  to  fix 
the  rates.  See  opinion  of  the  Supreme  Court,  84  N.  J.  L.  463,  and 
the  per  curiam  affirmance  by  this  court  upon  that  opinion,  reported 
in  87  Id.  597. 

2.  Where,  upon  the  application  of  a  municipality,  the  Board  of 
Public  Utility  Commissioners  have  found  the  rate  charged  by  a  gas 
company  unreasonably  high  and  have  in  consequence  prescribed  a 
lower  rate,  which  lower  rate  the  municipality  still  thinks  unreason- 
ably high,  the  latter's  remedy  is  by  certiorari  to  procure  the  setting 
aside  of  the  order  fixing  such  rate,  so  that  the  way  may  be  open  for 
the  establishment  by  such  board  of  such  still  lower  rate  as  shall  be 
proper  under  the  evidence.  S^  the  per  curiam  opinion  of  this  court 
reported  in  87  N,  J.  L.  705. 

By  the  (3ourt :   March  20th,  1917, 
E.  R.  Walker, 

C.  A  P.  J. 
Endorsed :    "Filed  March  20th,  1917, 
Thomas  F.  Mabtin, 

Clerk.** 
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ABORTION. 

See  Crimes,  2. 

Criminal  Law,  11. 


ACCORD  AND  SATISFACTION. 

"Paid  and  satisfied"  in  a  manufac- 
turer's employer's  liability  policy 
of  insurance,  as  applied  to  a 
judgment,  mean  when  the  judg- 
ment is  fully  paid.  The  judg-'  ^ 
ment  to  be  paid  and  satisfied  I 
does  not  necessarily  mean  can-j 
celed  of  record.  Phila.  Pickling 
Co.  V.  Maryland  Cas.  Co,,      330 1 


ACCOUNT   STATED. 

1.  An  account  stated  may  be  sur- 
charged and  falsified  •  for  fraud 
or  mistake.  Vanderveer  v.  Stat- 
e%ir,  39  'N.  J,  L,  593,  approved. 
Weir  V.  Aliens  597 

2.  Where  suit  is  brought  on  an  ac- 
count stated,  and  both  parties 
concede  that  there  was  in  fact  an 
account  stated,  and  the  contro- 
versy is  whether  it  resulted  from 
a  compromise,  the  real  issue  is 
not  whether  there  were  mistakes 
in  the  items,  but  whether  the 
compromise  was  one  enforceable 
by  law.  The  necessary  elements 
are  the  reality  of  the  claim  made, 
the  good  faith  of  the  compro- 
mise, and  the  extinguishment  of 
the  pre-existing  claim  of  the 
promisee.  lb. 


ADVERSE  POSSESSION. 

One  claiming  title  to  land  by  ad- 
verse possession  must,  in  an  ac- 
tion of  ejectment,  show  that  the 


possession  continued  for  twenty 
years  and  that  it  was,  in  fact, 
adverse,  that  is,  with  the  inten- 
tion to  claim  the  fee,  indicated 
by  some  act  on  his  part  which 
would  convert  mere  occupation 
of  the  land  into  adverse  posses- 
sion.   Myers  v.  Folkman,        390 

APPEAL  AND  ERROR. 

.  It  is  a  settled  rule  that  a  party 
need  not  be  heard  on  a  point 
not  taken  or  a  matter  not  raised 
and  considered  in  the  court  be- 
low. Ruggles  v.  Ocean  Accident^ 
dc,  Corp.,  180 


2.  A  question  not  presented  and  ar- 
gued in  the  court  below  will  be 
held  to  have  been  waived  and 
abandoned,  and  will  not  be  con- 
sidered in  an  appellate  tribunal. 
State  V.  Hcyer,  187 

3.  An  appellate  court  will  not  re- 
view matter  assigned  for  error 
unless  the  record  shows  it  was 
assigned  for  error  in  the  court 
from  whose  judgment  the  appeal 
was  taken.   State  v.  Shapiro,  319 

4.  This  court  will  not  consider  the 
question  of  excessive  damages  on 
appeal  from  a  judgment  at  law; 
judgments  of  the  inferior  law 
courts  are  reviewed  by  this  court 
upon  matters  of  law  only.  Klitch 
V.  Jietts,  348 

See  also  District  Courts,  1. 


ARMORIES. 

1.  The  mere  ownership  of  a  pro- 
posed armory  site  gives  no  stand- 
ing to  the  owner  to  invoke  the 
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aid  of  a  writ  of  m<indafnu$  to 
compel  the  board  of  freeholders 
to  raise,  by  a  bond  issue,  moneys 
to  pay  the  purchase  price  of  land 
which  the  state  military  board, 
under  the  power  conferred  by 
Pamph,  L,  1913,  p.  502,  has  con- 
tracted to  purchase. '  Doremus 
V.  Freeholders  of  Passaic,      197 

2.  By  the  statute  creating  the  state 
military  board  {Pamph,  L.  1913, 
p.  502),  that  board  is  made  the 
state's  agent  with  discretion  to 
determine  the  advisability  of  ac- 
quiring lands  for  armory  pur- 
poses, the  place  of  erection,  the 
price  to  be  paid  for  it,  the  char- 
acter of  the  building  to  be 
erected  on  it,   and  to  supervise 

,  the  construction  of  the  same. 
The  right  to  enforce  the  obliga- 
tion of  the  board  of  chosen  free- 
holders to  issue  bonds  to  raise 
the  money  necessary  to  pay  for 
such  armories  rests,  therefore,  in 
the  state  board  and  not  in  any 
private  citizen  who  may  see  fit 
to  interest  himself  in  the  matter. 

76. 

BANKRUPTCY. 

See  Pbivileoed  Communications, 
1,2. 

BILLS  AND  NOTES. 

1.  Where,  after  a  note  has  been  de- 
livered and  the  contract  thereby 
created  has  been  fully  consum- 
mated, a  third  party  writes  on 
the  qote  over  his  signature  the 
following  irregular  endorsement: 
**This  note  to  be  paid  out  of  my 
estate  after  my  death,*'  that  en- 
dorsement constitutes  a  promise 
to  pay  the  debt  of  another,  and 
requires  a  new  consideration  to 
support    it.      Schaus   v.    Henry, 

007 

2.  The  defendant's  written  promise 
to  pay  the  debt  of  another  has  no 
legal  validity,  if  there  be  no  evi- 
dence of  consideration  outside  of 
the  promise  itself.  76 


BONDS. 
See  Constitutional  Law,  3. 

BRIDGES. 

1.  Although  the  Morris  Canal  and 
Banking  Company  is  not  dis- 
charged by  its  lease  to  the  lie- 
high  Valley  Railroad  Company 
from  the  obligation  to  maintain 
bridges  over  the  canal.  Imposed 
by  Its  charter,  the  lessee  took  a 
lease  in  perpetuity  which  Is 
equivalent  to  a  title  so  far  as 
concerns  this  obligation,  and 
thereby  assumed  the  public  bur- 
den of  maintaining  bridges.  State 
V.  Lehigh  Valley  R,  R.  Co.,     48 

2.  The  obligation  under  the  charter 
of  the  Morris  Canal  and  Bank- 
ing Company  to  maintain  bridges 
over  the  canal  is  not  limited  by 
the  necessities  of  such  traffic  as 
existed  at  the  date  of  Its  charter, 
but  extends  to  a  case  where  traf- 
fic Is  Increased  over  a  pre-exist- 
ing highway.  76. 

3.  The  operation  of  motor  vehicles 
and  the  Improvement  of  a  high- 
way by  macadamizing  does  not 
affect  the  charter  obligation  to 
maintain  bridges  over  the  Morris 
canal.  76. 

4.  In  order  to  recover  damages 
caused  through  an  obstruction  to 
navigation  by  a  bridge  across  a 
navigable  stream  In  this  state,  It 
is  not  necessary  for  a  plaintiff  to 
plead  or  prove  that  the  secretary 
of  war  has  not  proceeded  under 
the  River  and  Harbor  act  of 
congress,  approved  March  3d, 
1899,  to  ascertain  that  the  given 
bridge  Is  an  unreasonable  ob- 
struction to  free  navigation. 
Chew  V.  Pennn.  R.  R.  Co.,      171 

5.  The  federal  "River  and  Harbor 
act"  {U.  8.  Comp.  Stat,  1901, 
p.  3540)  Is  silent  on  the  subject 
of  closing  bridges  over  navigable 
streams  for  the  purpose  of  repair- 
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ingf  and  has  not  superseded  the> 
statutes  of  this  state  in  that  re-| 
gard.  Newark  Empress^  dc.y  Co.. 
V.  Del,  Lack,  and  W.  R,  R,  Co,, 

494 1 
I 

6.  The  act  of  1892  (Pamph.  L,,  pJ 
435),  amending  the  act  respect-; 
ing  bridges,  authorizes  the  ob-' 
struction  of  navigation  over  navi-j 
gable  streams  made  necessary  by| 
repairs  to  any  bridge  or  viaduct  j 
over  the  same,  and  expressly  ex-| 
empts  any  corporation  or  person 
so  repairing  such  bridge  or  via- 
duct from  liability  for  damages 
occasioned  by  obstructing  or  stop- 
ping navigation  thereby,  provided 
such  repairs  and  obstructing  be 
done  between  February  1st  and 
February  20th.  11. 

7.  The  supplement  to  the  act  re- 
specting bridges,  enacted  in  1896 
{Pamph.  L.y  p.  250),  which  fixes 
the  time  within  which  needed  re- 
pairs, &c.,  may  be  lawfully  made 
between  November  1st  and  Jan- 
uary Ist,  contains  a  proviso  that 
the  act  shall  not  apply  to  any 
navigable  river  or  water  where 
the  depth  where  any  bridge  is 
erected  exceeds  four  feet  six 
inches  at  mean  high  tide.  Held^ 
that  the  act  of  1896  does  not 
cover  the  entire  subject  legis- 
lated upon  by  the  act  of  1892 
{Pamph.  L.,  p.  435),  and  as  both 
statutes  are  in  pari  materia,  the 
passage  of  the  act  of  1896,  al- 
though it  contained  a  general  re- 
pealer of  all  acts  inconsistent 
therewith,  did  not  repeal  the  act 
of  1892.  Ih. 

CARNAL  ABUSE. 


1.  Upon  the  trial  of  an  indictment 
for  a  carnal  abuse  of  a  female 
child,  it  is  the  right  of  the  ac- 
cused to  prove  his  reputation  for 
morality  current  in  the  neighbor- 
hood where  he  resides,  and  where 
it  appears  that  a  witness  resides 
in  the  san^e  neighborhood,  it  is  | 
error  injurious  to  the  accused  to 
exclude   the    testimony    of   such 

Vol.  lxxxix.  47 


witness  as  to  whether  he  knew 
such  reputation  and  what  it  was. 
State  V.  Bloom,  418 

2.  Upon  trial  for  carnal  abuse  of  a 
female  •  child,  where  the  testi- 
mony of  the  prosecutrix  tended 
to  show  sexual  intercourse,  it  is 
erroneous  to  exclude  the  testi- 
mony of  the  police  surgeon,  ten- 
dered by  the  accused,  as  to  what 
he  found  to  be  the  physical  con- 
dition of  the  prosecutrix  after 
the  alleged  abuse,  for  while  sex- 
ual intercourse  was  not  essential 
to  conviction,  yet  the  testimony 
of  the  physician,  if  it  had  been 
admitted  and  had  tended  to  con- 
tradict the  prosecutrix,  would 
have  had  a  legitimate  bearing 
upon  the  credibility  of  the 
prosecutrix  as  a  witness.  Ih. 

3.  Upon  trial  for  carnal  abuse  of 
a  female  child,  it  is  erroneous  to 
exclude  the  cross-examination  of 
the  prosecutrix  as  to  whether 
she  bad  not  said  that  a  man 
other  than  the  defendant  had 
committed  the  assault  upon  her, 
the  question  being  put  and  be- 
ing competent  as  affecting  her 
credibility  as  a  witness.  lb. 

4.  Upon  trial  for  carnal  abuse  of  a 
female  child,  it  is  erroneous  to 
permit  the  state  to  prove  other 
criminal  acts  of  the  accused  with 
others  than  the  prosecutrix,  not 
a  part  of  the  res  gesifp,  and  hav- 
ing no  logical  relation  to  the 
crime  charged  except  that  they 
may  have  all  resulted  from  the 
criminal  disposition  of  the  ac- 
cused, 76. 

CARRIERS. 

1.  The  relation  of  carrier  and  pas- 
senger, when  established,  does 
not  terminate  until  the  passenger 
has  reached  his  destination  and 
alighted  from  the  train  upon 
which  he  has  been  riding,  and 
has  had  a  reasonable  time  and 
opportunity  within  which  to 
leave  the   place  where  the  pas- 
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sengers    are    discharged.      Spof- 
ford  V.  Central  R.  R.  Co.,      273 

2.  It  is  the  duty  of  a  railroad  com- 
pany to  use  reasonable  care  to 
provide  its  passenger  a  safe  place 
and  way  to  alight  at  the  place 
of  destination,  and  the  company 
is  liable  for  an  accident  hap 
pening  by  reason  of  the  neglect 
of  such  duty  to  a  passenger  who 
has  alighted  from  a  car  at  rest  in 
a  station,  and  before  he  has 
had  a  reasonable  time  and  oppor- 
tunity to  leave  the  premises  of 
the  company,  if  the  circumstances 
are  such  as  to  induce  the  pas- 
senger to  believe  that  it  was  safe 
for  him  to  alight  at  the  place 
and  in  the  way  he  did.  Ih. 

3.  Whether  a  person  who  has 
alighted  from  a  standing  train  at 
a  station,  and  who  .is  crossing 
the  railway  tracks  by  a  planked 
way  provided  by  the  company  for 
that  purpose,  after  the  train  has 
moved  out,  is  still  a  passenger 
entitled  to  so  cross  without  look- 
ing and  listening,  is  a  question  of 
fact  for  the  jury,  where,  under 
the  proof,  reasonable  men  may 
differ  as  to  whether  he  was  pro 
ceeding  from  his  place  of  alight 
ing  to  a  place  of  safety  w^ithin  a 
reasonable  time  after  he  had 
alighted  from  the  train.  Ih. 

4.  An  express  company  engaged  in 
transporting  merchandise  for  hire 
is  not  a  "common  carrier  by  rail- 
road" because  it  contracts  with 
a  railroad  company  for  trans- 
portation of  such  merchandise, 
and  therefore  is  not  subject  to 
the  provisions  of  the  act  of  the 
congress  of  the  United  States, 
relating  to  the  liability  of  com 
mon  carriers  to  their  employes 
in  certain  cases,  approved  April 
22d,  1908.  Higgins  v.  Erie  R. 
R.  Co.,  629 

CASES  AFFIRMED. 

1.  Central  Railroad  Co.  of  N.  J.  v. 
Reginald  H.  Morgan  Jr.  From 
the  Supreme  Court,  165 


2.  Stllle  C.  Chew  i;.  Pennsylvania 
Railroad  Co.  From  the  Supreme 
Court,  171 

3.  Horace  F.  Ruggles  v.  Ocean  Ac- 
cident and  Guarantee  Corp. 
From  the  Supreme  Court,      180 

4.  Margaret  Schreiber  v.  Public 
Service  Railway  Co.  From  the 
Supreme  Court,  183 
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the  Supreme  Court,  '       187 

6.  Thomas  A.  Clay  v.  Civil  Service 
Commission.  From  the  Supreme 
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of  Passaic.  From  the  Supreme 
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I  226 

I 
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y.  J.  L.  418,  228 
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239 
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81.  Wilhelmina  Napoleon  v.  Wil- 
liam McCullough.  From  the  Su- 
preme Court,  716 

82.  Edmond  Parker  v.  William  T. 
Hickson.  From  the  Supreme 
Court.    88  2V.  J.  L.  443,  HI 

83.  Martin  Ruane  v.  Erie  Railroad 
Co.     From  the  Supreme  Court, 

718 

84.  Nicholas  Sessler  v.  William 
Peter.    From  the  Supreme  Court, 

722 

85.  State  v.  Frank  M.  Black.  From 
the  Supreme  Court.  86  tf.  J.  L. 
520,  723 


86.  State  v.  James  Bossone.    From  . 
the  Supreme  Court    88  N.  J.  L. 
45,  724 

87.  State  v.  Gaston  Clifford.  From 
the  Supreme  Court.  88  N.  J.  L. 
458,  726 

88.  Samuel  Veader  i;.  Fred  Veader. 
EVom  the  Supreme  Court,      727 

80.  George  Voorhis  v.  Township 
Committee  of  Franklin  Town- 
ship.    From  the  Supreme  Court, 

729 


CASES  REVERSED. 

1.  Ida  H.  Gerety  v.  New  York  and 
New  Jersey  R.  R.  Co.  From 
the  Supreme  Court.  88  N.  J.  L. 
16,  '  175 

2.  Charles  Hetzel,  Jr.,  v.  Wasson 
Piston  Ring  Co.  From  the  Hud- 
son County  Circuit  Court      201 

3.  Society  for  Establishing  Useful 
Manufactures  v.  Paterson.  From 
the  Supreme  Court.  88  N.  J,  L. 
123,  206 

4.  State  V.  James  Bavler.  From 
the  Supreme  Court  214 

5.  Emma  E.  M.  Gore  v.  Delaware, 
Lackawanna  and  Western  R.  R. 
Co.     BVom  the  Supreme  Court 

224 

6.  State  V.  Alonzo  Williams.  From 
the  Somerset  County  Court  of 
Oyer  and  Terminer,  234 

7.  Albert  W.  Bonynge  t?.  Adam 
Frank.  From  the  Supreme 
Court     (Reversal  in  part),   239 

8.  Brown  Realty  Co.  t?.  Charles  R. 
Myers.  From  the  Supreme 
Court.     (Reversal  in  part),   247 

9.  Charles  F.  McDonald  v.  Cen- 
tral Railroad  of  N.  J.  From  the 
Supreme  Court,  251 
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10.  Abraham  Eisler  v.  Solomon  M.J 
Ualperin.  From  the  Supreme 
Court.    85  'N.  J,  L.  130,  278! 

11.  Thomas  Reaney  v.  Central  Rail- 
road Co.  of  N.  J.  From  the  Su-! 
preme  Court,  282 

12.Abram  J.  Drake  v.  MiUer  N.i 
Mowder.  From  the  Supreme  | 
Court,  306 

13.  George  F.  Pool  v.  Rufus  Don- 
aldson Brown.  From  the  Essex 
County  Circuit  Court,  314 

14.  State  V.  Nathaniel  Shapiro. 
From  the  Supreme  Court,      319| 

15.  Atlantic  Pebble  Co.  v.  Lehigh' 
Valley  Railroad  Co.  From  thej 
Somerset  County  Circuit  Court,! 

336 
I 

16.  Daniel  C.  H.  Brost  v.  Whitall-| 
Tatum  Co.  From  the  Supreme, 
Court,  531 

17.  Rosevilie  Trust  Co.  v.  A.  W.| 
Barney,  Jr.  From  the  Supreme 
Court.    88  U,  J.  L.  146,  550 

IS.  Samuel  R.  Savage  v.  Public 
Service  Railway  Co.  From  the 
Supreme  Court,  555 

19.  Board  of  Conservation  and  De- 
velopment V.  Peter  Y.  Veeder. 
From  the  Supreme  Court.  87  A\ 
J.  L.  479,  561 

20.  State  v.  Michael  Rombolo. 
From  the  Hudson  County  Court 
of  Oyer  and  Terminer,  565 

21.  Elbert  H.  Travis  v.  Gustava 
Unkart.  From  the  Supreme  | 
Court,  571 1 

22.  Marie  S.  Vladar  t?.  Lillian! 
Klopman.  From  the  Hudson  | 
County  Circuit  Court,  575 

23.  Pennsylvania  Railroad  Co.  v.j 
L.  Edward  Herrmann.  From! 
the  Supreme  Court.  88  "S,  J.  L.\ 
526,  582. 


24.  Jacob  Bird  v.  J.  L.  Prescott 
Co.  From  the  Passaic  County 
Circuit  Court,  591 

25.  George  Siegel  v.  Riverside  Box 
and  Lumber  Co.  From  the  Es- 
sex County  Circuit  Court,      595 

26.  Albert  Steel  v.  Freeholders  of 
Passaic.  From  the  Supreme 
Court,  699 

27.  Perth  Amboy  City  Market  v. 
Samuel  Baum.  From  the  Su- 
preme Court,  614 

28.  Saverio  Rizzolo  v.  Charles  W. 
Poysher.  From  the  Supreme 
Court,  618 

29.  Pennsylvania  Co.  for  Insurance 
on  Lives,  &c.,  v.  Andrew  Marcus. 
From  the  Supreme  Court.  88  N. 
J.  L.  37,  633 

30.  Frank  Doney  v.  Morris  County 
Traction  Co.  From  the  Supreme 
Court,  651 

31.  State  V.  George  M.  Brewster. 
From  the  Supreme  Court.  88 
N.  J.  L.  551,  658 

32.  Lillian  Willever  v.  Delaware, 
Lackawanna  and  Western  R.  R. 
Co.  From  the  Supreme  Court. 
87  N.  J.  L.  348,  697 

33.  State  v.  Walter  Scott.  From 
the  Supreme  Court.  88  y,  J.  L. 
551,  726 

34.  Annie  C.  Walther  v.  American 
Paper  Co.  From  the  Supreme 
Court,  732 


CEMETERIES. 

Creditors  of  a  cemetery  company, 
under  the  general  laws  relating 
to  cemeteries,  have  no  right  to 
vote  at  an  election  of  trustees. 
Bonynge  v.  Frank,  239 

See  also  Quo  Warranto,  6,  6. 
Taxation,  17,  18. 
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CERTIORARI. 

Certiorari  is  a  prerogative  writ  by 
which  the  Supreme  Court  ex- 
ercises jurisdiction  to  supervise 
the  proceedings  of  inferior  tri- 
bunals and  governmental  estab- 
lishments.      Mellor   V.    Kaighn, 

543 
See  also  Tax  Sales,  1. 


CHOSEN  FREEHOLDERS. 

When,  under  the  terms  of  the 
act  commonly  known  as  the 
Small  Board  of  Freeholders  act 
{Pamph.  L.  1912,  p.  619),  a 
county  adopts  the  provisions  of 
that  statute,  all  offices  previously 
filled  by  former  boards  of  free- 
holders become  vacant  on  the 
first  Monday  of  January  next  af- 
ter the  election  of  the  * 'small 
board,"  irrespective  of  the  terms 
of  such  offices  or  under  what 
statutes  they  have  been  created. 
Earle  v.  Durham ^  4 

See  also  Contracts,  15. 


CITIES, 

An  appointment  by  the  city  clerk 
of  Newark  under  Pamph.  L, 
1907,  p.  34,  "by  and  with  the 
consent  of  the  board  of  alder- 
men or  common  council,"  does 
not  need  the  approval  of  the 
mayor  to  render  it  valid.  Byrne 
v.  Raymond,  96 

See    also    Commission     Govern- 
ment, 1. 


CIVIL  SERVICE. 

.  The  recognized  legal  method  of 
testing  the  legality  or  propriety 
of  the  actions  of  the  civil  ser- 
vice commission  in  refusing  to 
certify  a  pay-roll  is  by  manda- 
mus and  not  by  certiorari.  Bro- 
kaw  V,  Burk,  132 


2.  Prosecutors  were  lawfully  in  the 
employ  of  the  city  as  employes 
in  the  sterilization  plant.  When 
the  sterilization  plant  was  dis- 
continued they  were  transferred 
to  similar  work  at  the  filtration 
plant.  They  were  afterwards  re- 
moved from  their  position  be- 
cause of  a  ruling  of  the  civil  ser- 
vice commission.  Held,  that 
while  the  city  commission  had 
the  power  to  transfer  them  to 
similar  work  in  another  place, 
or  to  abolish  their  position,  sub- 
ject to  their  right  to  have  their 
names  on  a  special  list  for  re- 
instatement within  two  years, 
yet  under  the  act  of  1913,  para- 
graph 4,  section  4  (Pamph.  L., 
p.  836),  they  could  be  removed 
only  for  cause,  after  a  hearing. 

/6. 

3.  An  order  of  the  Civil  Service 
Commission,  attempting  to  ad- 
judicate the  title  to  an  office,  is 
absolutely  void,  and  in  legal  con- 
templation is  as  inoperative  as 
ii  it  had  never  been  promulgated. 
Consequently,  such  an  order  is 
not  a  proper  subject  of  review 
by  writ  of  certiorari.  Clay  v. 
Civil  Service  Commission,       104 

4.  Where  the  Civil  Service  Commis- 
sion wrongfully  refuses  to  cer- 
tify a  payroll,  the  remedy  for 
such  wrongful  refusal  is  not  a 
writ  of  certiorari  to  test  the 
soundness  of  the  reasons  upon 
which  such  refusal  is  based,  but 
an  application  for  mandamus  to 
compel  the  board  to  perform  the 
duty  imposed  upon  it  by  statute. 

Ih. 

5.  Section  24  of  the  Civil  Service 
law  (Comp.  Stat.,  p.  3804),  does 
not  tend  to  protect  officers  in  the 
police  department  of  a  munici- 
pality against  reduction  in  rank 
where  such  reduction  was  not 
the  result  of  discrimination  be- 
cause of  their  religious  or  politi- 
cal opinions  or  affiliation,  but 
was  made  in  the  interest  of  econ- 
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omy  in  the  affairs  of  government. 
Durkin  v.  Newark  Fire  ComWsy 

468 

6.  The  Civil  Service  act  {Comp. 
Stat.,  p.  3795)  did  not  take  ef- 
fect in  the  county  of  Passaic  un- 
til after  the  expiration  of  forty- 
five  days  from  November  5th, 
1912,  the  day  on  which  the  elec- 
tion was  held  at  which  it  was 
adopted  by  the  voters  of  the 
municipality.  Steel  v.  Freehold- 
ers of  Passaie,  609 

See  also  Officers,  3,  4. 


COMMISSION    GOVERNMENT. 

1.  The  Walsh  act,  as  originally 
passed,  required  that  the  votes 
cast  in  favor  of  the  adoption  of 
the  act  equal  thirty  per  cent,  of 
the  votes  cast  for  members  of 
the  general  assembly  at  the  last 
general  election  immediately  pre- 
ceding the  submission  of  the  act. 
The  amendatory  act  of  1915 
{Pa/inph.  Z/.,  p.  12)  requires 
thirty  per  cent,  of  the  total  num- 
ber of  legal  ballots  cast  at  the 
last  general  election  for  mem- 
bers of  assembly,  &c.  Held,  that 
the  number  of  votes  cast  in  favor 
of  the  adoption  of  the  act  must 
equal  thirty  per  cent,  of  the  total 
number  of  legal  ballots  cast  in 
the  municipality,  regardless  of 
whether  or  not  such  votes  were 
east  for  a  member  or  members 
of  the  assembly,  the  words  "for 
members  of  assembly"  in  the 
amendatory  act  being  merely  de- 
scriptive of  the  particular  elec- 
tion referred  to.  Schwartz  v. 
Wachlin,  39 

2.  When,  in  cities  governed  by  a 
commission  form  of  government 
under  Pampk.  L.  1911,  p.  462, 
it  is  sought  to  have  an  ordinance 
passed  under  the  provisions  of 
that  statute  relative  to  the  initia- 
tive, the  procedure  provided  by 
the   statute    for    petitioning   for 


such  ordinance  must  be  strictly 
followed.  The  affidavit,  verify- 
ing the  signatures  to  the  peti- 
tion, must  be  distinct  from  the 
paper  forming  part  of  the  peti- 
tion ;  the  affidavit  must  be  made 
by  one  who  has  signed  the  peti- 
tion ;  each  signer  must  add  to 
his  signature  his  place  of  resi- 
dence, giving  the  street  and  num- 
ber; and  the  ordinance  passed 
or  submitted  must  be  the  iden- 
tical one  petitioned  for,  without 
alteration.      Buohl    v.    Beverly, 

378 

3.  Under  the  sixteenth  section  of 
the  Commission  Government  act 
{Pamph.  L.  1911,  p.  462)  and 
the  supplement  of  1915  {Pamph, 
iy.,  p.  622),  regulating  the  mat- 
ter of  the  presentation  and  pass- 
age of  an  "initiative  ordinance,'* 
the  first  step  in  which  is  the 
filing  of  a  petition  with  the  city 
clerk,  signed  by  fifteen  per  cent, 
of  the  voters  of  the  city  at  the 
last  general  election,  it  is  the 
duty  of  the  city  clerk  to  ex- 
amine the  petition  to  ascertain 
if  it  conforms  to  the  require- 
ments of  the  act,  and  if  he  deter- 
mines that  the  petition  docs  not 
so  conform,  he  must  return  it 
te  the  agent  who  filed  it  for  cor- 
rection, after  which  correction  it 
may  again  be  filed  within  ten 
days  of  its  return.  Ford  v.  CfU- 
bert,  482 

4.  By  section  11  of  the  supplement 
of  1915  {Pamph.  L.,  p.  630)  the 
clerk  is  required,  if  he  believes  a 
petition  is  defective,  and  before 
returning  it,  to  present  his  objec- 
tions to  the  justice  of  the  Su- 
preme Court  holding  the  circuit 
in  which  the  municipality  is  sit- 
uated, who  is  to  pass  upon  such 
objection  summarily,  and  make 
an  order  sustaining  or  overruling 
the  objection.  '         lb. 

5.  Where  a  petition  for  an  'initia- 
tive ordinance"  was  filed  with 
the    city    clerk,    signed    by    the 
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requisite  number  of  voters,  and 
later  another  petition,  signed  by 
some  of  those  who  signed  the 
original,  was  filed,  asking  that 
their  names  be  withdrawn  there- 
from, and  the  city  derk  then 
certified  to  the  board  of  commis- 
sioners that  the  petition  first 
filed  was  insufficient,  such  action 
was  wholly  without  authority, 
and  a  resolution  of  the  board  of 
commissioners,  granting  the  re* 
quest  of  withdrawal,  and  direct- 
ing the  derk  to  strike  from  the 
original  petition  on  file  the 
names  sought  to  be  withdrawn, 
will  be  eet  aside.  lb. 


CONDEMNATION. 

1.  When  land  is  taken  by  con- 
demnation, trees  and  top  soil 
thereon  are  a  part  of  the  land. 
They  should  not  be  valued  sepa- 
rately and  apart  from  the  land 
by  the  lury,  but  may  be  taken 
into  consideration  in  determining 
to  what  extent  if  any,  the  value 
of  the  land  is  thereby  enhanced 
Manda,  Inc.,  v.  Del.,  Lack,  d 
W.  R.  R.  Co..  327 

2.  Under  the  Condemnation  act 
{Pamph.  L.  1900,  p.  81,  §  6), 
the  value  of  the  land  taken  and 
the  damages  are  to  be  ascer- 
tained, as  of  the  date  of  the 
filing  of  the  petition  and  order 
thereon.  76. 

3.  That  a  city  is  being  furnished 
witQ  a  needed  supply  of  water 
by  a  private  corporation  is  not 
alone  sufficient  to  estop  it  from 
taking  the  water  plant  for  pub- 
lic use  under  its  power  of  emi 
nent  domain,  even  if  it  be  doubt- 
ful that  the  income  to  be  derived 
will  be  sufficient  to  cover  the 
cost  of  operation,  and  taxation 
may  be  necessary  to  supply  any 
deficiency,  nor  is  judicial  inter- 
ference justified  upon  the  ground 
that  such  action  is,  under  the 
drcumstsnces,    an    unreasonable 


exercise   of   the   power    of   con- 
demnation.     Wood   V.   MilMlle, 

646 

.  A  contract  between  a  water-sup- 
ply company  and  a  city  to  sup- 
ply water  to  it  is  property,  and 
may  be  condemned  as  an  ind- 
dent  to  the  taking  of  the  prop- 
erty for  a  public  use,  and  the 
right  of  eminent  domain  may  be 
exercised,  if  the  power  has  been 
delegated  by  the  contracting 
city,  for  such  a  proi?eeding  does 
not  impair  the  contract  but  ap- 
propriates it  as  property.         76. 


CONFLICT  OF  lAWS. 
See  Jurisdiction,  1,  2. 


CONSIDERATION. 

.  When  the  performance  of  a  con- 
tract depends  on  the  continued 
existence  of  a  given  person  or 
thing,  a  condition  is  implied  that 
impossibility  of  performance 
arising  from  th«  perishing  of  the 
person  or  thing  shall  excuse  the 
performance.    Perlee  v.  Jeffcott, 

34 

.  The  owner  of  a  farm  gave  an 
option  to  buy  for  one  year.  Five 
hundred  dollars  was  paid  the 
owner  in  cash  and  a  note  was 
given  him  payable  in  a  year  for 
the  same  amount.  Prior  to  the 
expiration  of  the  year,  the  barn, 
which  added  substantially  to  the 
value  of  the  premises,  was  struck 
by  lightning  and  destroyed;  the 
prospective  vendee  reclaimed  the 
cash  paid  and  failed  to  pay  the 
note.  Held,  that  the  cash  could 
not  be  reclaimed  and  recpvery 
could   not  be  had   on   the  note. 

76. 

CONSTITUTIONAL  LAW. 

.  Chapter  365  of  the  lawa  hi  1915 
{Pamph.  L.J  p.  677)  is  special 
legislation   regulating   the   inter- 
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nal  affairs  of  counties  and  is  un- 
constitutional. Harris  v.  Cor- 
ker, 31 

2.  A  classification  of  cities  on  a 
basis  of  population  is  not  in  con- 
travention of  article  4,  section 
7,  paragraph  11  of  the  constitu- 
tion of  New  Jersey.  Collins  v. 
Sauer,  139 

3.  A  statute  prohibited  the  entry 
of  a  judgment  on  any  bond 
where  a  mortgage  has  or  may  be 
given  for  the  same  debt,  unless, 
prior  to  the  entry,  there  shall 
be  filed  with  the  clerk  or  regis- 
ter of  the  county  in  which  the 
mortgaged  premises  are  located, 
a  written  notice  of  the  proposed 
judgment  setting  forth  the  court 
in  which  it  is  proposed  to  enter 
the  judgment,  with  the  place  of 
record  of  the  mortgage  and  a  de- 
scription of  the  mortgaged  prem- 
ises. Held,  that  the  statute  is 
not  unconstitutional  when  ap- 
plied to  bonds  existing  before  its 
approval,  for  it  does  not  impair 
the  obligations  of  contracts  or 
deprive  the  holder  of  any  remedy 
which  existed  when  the  contract 
was  made,  in  violation  of  the 
constitution  of  this  state,  for  it 
relates  to  a  method  of  procedure,! 
and  does  not  curtail  or  restrict! 
a  remedy  in  derogation  of  thej 
terms  of  the  contract.  Penna. 
Co,  for  Ins.,  cPc,  v.  Marcus,   633 

See  also  Motor  Vehicles. 
Statutes,  1. 


CONTEMPT. 

1.  The  power  of  the  Court  of  Quar- 
ter Sessions  to  punish  con- 
tempts of  court  is  derived  wholly 
from  the  common  law,  which  has 
neither  been  altered  nor  en- 
larged by  statute  in  this  state. 
In  re  Verdon,  16 

2.  In  a  summary  proceeding  for 
contempt  there  can  be  no  trial 
and  hence  there  can  be  no  wit- 


nesses against  the  accused  nor 
a  contradiction  of  his  oath  by 
that  of  others.  The  proper  pro- 
cedure in  such  cases  is  to  bring 
the  defendant  into  court  to  an- 
swer such  interrogatories  as  shall 
there  be  exhibited  against  him. 
If  his  answers  to  the  interroga- 
tories show  that  no  contempt  has 
been  committed,  the  party  is  en- 
titled to  his  discharge;  but  if 
the  contempt  be  admitted,  the 
court  shall  then  proceed  to  pro- 
nounce such  judgment  as  the 
circumstances  may  require.     /6.  * 

3.  The  procedure,  as  laid  down  by 
the  common  law,  for  the  pun- 
ishment of  contempts  of  court 
is  a  part  of  the  substantive  law 
and  not  a  rule  of  practice.      76. 

4.  Courts  of  law  can  no  more  at 
their  will  adopt  the  chancery 
proceeding  respecting  matters  of 
contempt  than  they  can  in  any 
other  matters  respecting  which 
the   two  courts   radically  differ. 

lb, 

CONTRACTS. 

1.  Where  defendant  ordered  a 
quantity  of  steel  bars  of  special 
lengths  over  the  telephone  and 
afterward  confirmed  the  order  by 
letter,  and  the  plaintiff  accepted 
the  order  and  performed  its  part 
of  the  contract,  the  defendant 
cannot  thereafter  set  up  in  a 
court  of  justice  as  a  defence  to 
his  breach  of  the  contract  that 
the  letter  was  written  under  a 
mistaken  understanding  by  him 
of  what  the  real  contract  was, 
or  that  it  contained  statements 
that  he  did  not  intend  to  make. 
Carnegie  Steel  Co.  v.  Connelly,  1 

2.  Where  a  contract  required  ,the 
contractor  to  erect  a  garage  of 
specified  dimensions,  in  a  suit 
for  damages  for  failure  to  per- 
form, it  was  competent  for  him 
to  show  that  he  was  at  all  times 
willing  to  perform,  but  that  the 
plaintiff  made  it  impossible   by 
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requiring  the  contractor  to  build 
a  garage  essentially  different 
from  the  requirements  of  the 
contract.  Held,  that  the  exclu- 
sion of  such  testimony  by  the 
trial  court  was  erroneous.  Fer- 
her  V.  Cona,  185 

3.  Where  the  owner  prevents  the 
contractor  from  performing,  or 
repudiates  his  obligations  under 
the  contract,  communicating 
such  repudiation  to  the  contrac- 
tor, the  latter  may  treat  the  con- 
tract as  abandoned,  and  thus  ex- 
cuse his  non-performance.       /6. 


4.  The  plaintiff  and  defendants  en- 
tered into  a  contract  in  which 
defendants  agreed  to  excavatej 
sufficient  sand  for  the  building  of  j 
the  foundation  of  a  large  hotel  j 
at  an  agreed  price  per  cubic  foot.j 
After  removing  several  thousand  j 
yards  of  sand  the  defendants 
abandoned  the  work,  and  in  an' 
action  against  them  for  breach  i 
of  their  contract  defended  upon 
the  ground  that  as  plaintiff  re-' 
quired,  and  they  had  performed,! 
work  in  addition  to  that  called  | 
for  by  the  contract  without 
plaintiffs  producing  a  written  I 
order  as  required  by  the  con- 
tract, if  any  alteration  was  made! 
in  the  work,  the  plaintiff  had 
thereby  abrogated  the  contract' 
and  justified  their  refusal  to  fur- 
ther perform.  It  appeared  that 
the  additional  sand  excavated 
amounted  to  only  twenty -eight 
cubic  yards.  Held,  that  such '18. 
additional  work  was  not  an  al-|l 
teration  within  the  meaning  of 
the  contract  and  that  the  absence 
of  the  order  was  not,  in  sucb 
case,  a  good  defence.  Cramp  & 
Co.  V.  Doughty,  288 


5.  The  penalty  named  in  a  surety 
bond  is  the  extent  of  the  obli- 
gors' liability  in  an  action  on 
such  bond,  but  the  giving  of  a 
bond  to  indemnify  a  party 
against  loss  arising  from  non- 
performance of  a  contract,  does 
not,   in    an   action   on   the   con- 


tract for  its  non-performance, 
limit  the  recovery  in  that  action 
to  the  penalty  of  the  bond.  The 
bond  indemnifies  to  the  extent  of 
its  penalty  but  is  no  limitation 
of  tiie  amount  to  be  recovered 
in  a  separate  action  for  breach 
of  the  original  contract.  76. 

.  There  is  no  legal  liability  of  an 
insurance  company,  to  a  corpo- 
ration other  than  the  assured,  to 
whom  the  policy  has  been  trans- 
ferred by  the  assured,  after  the 
policy  under  its  terms  had  ex- 
pired, under  an  agreement,  by 
which  the  assets  and  liabilities 
of  the  assured  were  transferred 
to  the  new  corporation.  Phila. 
Pickling  Co.  v.  Maryland  Ca^. 
Co.,  330 

.  Where  a  railroad  company  con- 
tracts to  furnish  free  storage  for 
a  cargo  of  pebbles  pending  their 
reshipment,  from  time  to  time 
as  sold,  over  its  lines  to  custo- 
mers throughout  the  country, 
but  the  contract  does  not  specify 
any  fixed  time  for  such  sales  and 
reshipments,  the  presumption  is 
that  the  parties  contemplated 
that  the  same  would  take  place 
within  what  would  under  all  the 
circumstances  be  a  reasonable 
time  from  the  commencement  of 
such  free  storage  for  the  making 
of  such  sales  and  reshipments. 
Atlantic  Pehhle  Co.  v.  Lehigh 
Valley  B.  R.  Co.,  336 

The  fact  that  one  party  may 
have  expected  that  this  time 
would  be  shorter  than  the  other 
did,  does  not  constitute  a  failure 
of  the  meeting  of  the  minds  of 
the  parties  necessary  to  a  valid 
contract.  76. 


9.  Where  a  promise  has  for  its  sub- 
ject-matter something  which  by 
the  terms  of  the  agreement  is 
left  to  depend  for  its  very  ex- 
istence upon  the  future  election 
of  the  promisor,  it  will  not  form 
a  valid  consideration  for  an 
executory  contract;    but  where 
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such  subject-matter,  in  the  nor- 
mal and  bona  fide  course  of 
events  as  contemplated  by  both 
parties,  is  not  thus  left  depend- 
ent, it  will  form  such  valid  con- 
sideration, although  there  may 
be  elements  of  quantity,  require- 
ment, selection,  &c.,  agreed  to  be 
left  to  the  future  discretion  of 
the  promisor.  Ih. 

10.  The  executed  consideration  for 
a  promise  is  sufficient,  if,  induced 
by  the  request  expressed  in  or 
properly  implied  from  the 
promise,  it  be  a  benefit  to  the 
promisor,  or  a  loss  or  detriment 
to  the  promisee.  Ih. 

11.  Where  a  promise  is  in  effect  an 
offer  contemplating  acceptance 
by  performance  of  a  certain  con- 
dition coupled  with  the  entering 
into  of  a  reciprocal  promise  by 
the  offeree  at  the  time  of  such 
performance,  the  performance  of 
the  condition  under  the  circum- 
stances contemplated,  before  a 
withdrawal  of  the  offer,  gives 
rifte  to  a  valid  executory  contract 
wherein  the  original  promise  is 
supported  by  the  reciprocal 
promise  arising  upon  the  per- 
formance of  the  condition,  irre- 
spective of  whether  such  per- 
formance is  a  benefit  to  the 
promisor  or  a  detriment  to  the 
promisee.  Ih, 

12.  The  city  of  O.  contracted  with 
M.  for  the  removal  of  garbage 
and  ashes  for  four  years,  and 
provided  that  if  the  contractor 
after  due  notice  and  hearing 
should  be  found  guilty  of  a  vio- 
lation of  specifications  and  con- 
ditions, the  city  should  be  en- 
titled to  f50  for  each  violation 
as  liquidated  damages;  and  fur- 
ther, that  if  the  work  was  not 
performed  satisfactorily  to  the 
board .  of  commissioners,  they 
might  terminate  the  agreement 
by  resolution  ;  and  that  the  con- 
tractor and  his  surety  should 
then  be  compelled  to  pay  the  cost 
to  the  city  of  finishing  the  work 


for  the  unexpired  time.  The 
city  terminated  the  agreement 
by  resolution,  of  which  the  con- 
tractor had  notice,  and  made  a 
contract  with  another  concern 
for  the  removal  of  garbage  and 
ashes.  Held,  that  the  resolution 
was  not  within  the  provisions  of 
section  6  of  the  Commission 
Government  act  (Pamph,  L, 
1912,  p.  649),  which  is  intended 
only  to  apply  to  original  con- 
tracts, and  not  mere  subsidiary 
contracts  provided  for  by  the 
terms  of  the  original  contract, 
as  in  this  instance.  Held^  also^ 
that  it  was  legal  to  insert  in  the 
contract  a  provision  for  its 
termination,  even  if  the  statute 
did  not,  in  express  language,  au- 
thorize such  a  provision,  as  de- 
tails must  be  left  to  the  munici- 
pality. Heldj  further,  that 
prosecutor  was  not  entitled  to 
be  lieard  before  the  passage  of 
the  resolution  terminating  the 
contract,  no  such  requirement 
being  inserted  in  the  contract. 
Moriarty  v.  Orange^  385 

13.  A  parol  assignment  of  a  chose 
in  action  based  on  contract, 
whether  such  chose  in  action  be 
evidenced  by  writing  or  not,  is 
assignable  at  law  and  the  as- 
signee may  sue  thereon  in  his 
own  name.     Jemison  v.  Tindall, 

429 

|14.  Plaintiff  owed  a  commission  for 
'     sale  of  her  real  estate  under  a 
I     contract  with  three  persons  who 
I     acted  as  her  brokers,  and  paid 
I     the  whole  to  one  of  them  who 
receipted     for     all.       The     two 
others  having  recovered  a  judg- 
ment against  plaintiff, '  claiming 
that  she' was  not  discharged  by 
such  payment,  she  paid  the  'judg- 
ment and  took  an  assignment  by 
parol  of  their  claim  against  the 
third.     Held,  that  she  was  enti- 
tled  to   recover  back  such  part 
of  the  money  originally  paid  to 
him  as  represented  the  claim  of 
the  other  two  on  a  division  of 
the  commission.  /&. 
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15.  A  resolution  passed  by  a  board 
of  chosen  freeholders  provided 
that  an  award  of  a  contract  for 
the  improvement  of  a  county 
road  be  not  binding,  if  chapter 
285  of  the  laws  of  1916  was 
adopted  by  the  voters  of  the 
state;  that,  in  the  event  said 
law  was  adopted  by  the  voters 
of  the  state,  the  award  and  all 
the  proceedings  shall  be  null  and 
void.  The  resolution  was  passed 
November  8th,  1916.  The  above 
act  was  adopted  by  the  voters  of 
the  state  at  the  election,  No 
vember  7th,  1916.  On  Novem- 
ber 24th,  1916,  at  a  special 
meeting  ot  the  board,'  the  above 
resolution  was  repealed,  disposed 
of,  set  aside  and  for  nothing 
holden.  A  contract  was  awarded 
under  the  original  advertise- 
ment for  bids.  fl'eW,  the  award 
of  the  contract  was  voiA  and  il- 
legal. Godfrey  v.  Freeholders  of 
Atlantic,  511 

16.  The  plaintiff  was  injured  while 
in  the  employ  of  a  copartnership 
and  was  induced  to  forbear 
bringing  suit  by  an  offer,  as  he 
says,  of  a  life  job.  At  his  de- 
mand this  offer  was  put  in  writ- 
ing. Nothing  was  said  as  to  the 
wages  to  be  paid  or  any  other 
term  of  the  employment.  Held, 
that  the  writing  was  not  suffi- 
ciently definite  to  make  an  en 
forceable  contract.  Bird  v.  J.  L. 
Prescott  Co.,  591 

17.  A  copartnership  by  which 
plaintiff  was  employed  was  suc- 
ceeded by  a  corporation  which 
took  over  all  the  assets  and  as- 
sumed certain  of  the  liabilities, 
not  including  any  liability  to 
the  plaintiff.  The  plaintiff  con- 
tinued at  work,  his  pay  was  in- 
creased, and  he  was  paid  by  the 
corporation.  In  1913  his  em- 
ployment by  the  corporation  was 
terminated ;  whether  by  his 
voluntary  act  or  by  his  discharge 
was  disputed  ;  the  plaintiff  never 
tendered  himself  ready  to  work 
for  the  partnership  after  he  be- 


gan to  work  for  the  corporation. 
Held,  that  there  was  no  proof 
of  breach  of  contract  by  the  co- 
partnership. /6. 

18.  Where  there  was  testimony  to 
show  that  defendant  offered 
plaintiff  $75  a  month  to  work  for 
him  as  manager  of  a  hotel,  and 
that  for  a  period  of  time  there- 
after the  plaintiff  performed  the 
services  of  manager,  the  trial 
judge  was  warranted  in  finding 
that  the  plaintiff  had  accepted 
the  offer  of  the  defendant  and 
had  performed  services  under  an 
express  contract  Pusey  v. 
Moore,  675 

19.  The  construction  and  effect  of 
a  written  instrument  is  a  matter 
of  law,  to  be  determined  by  the 
co^  and  not  by  the  jury.  But 
when  the  construction  of  a  writ- 
ten instrument  depends  upon  ex- 
trinsic facts,  as  to  which  there 
is  a  dispute,  its  construction  is 
a  mixed  question  of  law  and 
fact,  and  presents  a  jury  ques- 
tion under  proper  instructions 
from  the  court  Sommer  Faucet 
Co.  V.  Commercial  Casualty  Ins. 
Co,,  693 

20.  What  are  "repairs  usual  and 
necessary  to  the  care  and  main- 
tenance of  the  premises,"  "all 
usual  or  special  operations  inci- 
dent thereto,"  or  "unusual  alter- 
ation or  repair  of  premises"  in  a 
manufacturer's  public  liability 
policy  of  insurance,  as  applied  to 
the  repair  of  a  platform  on  the 
premises,  presents  a  jury  ques- 
tion. The  refusal  to  nonsuit  or 
direct  a  verdict  by  the  trial 
court  was  not  error.  76. 

See  also  Bills  and  Notes,  1,  2. 
Consideration,  1,  2. 
DuBESs,  5,  6. 
Garbage  and  Ashes,  1, 

2. 
Mandamus,  2. 
Practice  Act,  3. 
Street  Railways,   1,  2, 

3. 
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CORPORATIONS. 

A  writ  of  mandamus  will  not  issue 
to  compel  trustees  de  facto  of  a 
corporation  to  call  an  election 
for  trustees  where  the  title  de  jure 
of  the  trustees  de  facto  is  dis- 
puted. Quo  warranto  is  the 
proper  proceeding  in  such  a  case. 
Smith  V.  Trustees  Bethel  A.  M. 
E,  Church,  397 

CRIMES. 

1.  Section  70a  of  the  act  entitled 
*'An  act  for  the  punishment  of 
crimes  (Revision,  1896)  /' 
{Comp,  Stat.,  p.  1769),  declares 
it  to  be  a  misdemeanor  to  pur- 
chase certain  articles  therein 
described  from  any  minor  under 
the  age  of  sixteen  years  which 
may  have  been  stolen.  Held,\ 
that  in  the  prosecution  of  a  de- 
fendant under  this,  statute,  it  isl 
not  necessary  to  prove  that  the! 
purchaser  knew  that  the  goods  i 
had  been  stolen.  It  is  sufficient 
if  it  appears  that  the  goods  werei 
purchased  from  a  minor  under 
the  age  of  sixteen  years,  and  that 
they  were  stolen.  State  v.  Ser- 
Htella,  127 

2.  Section  119  of  the  Crimes  actj 
makes  it  a  criminal  offence  for, 
any  person,  who  maliciously  or] 
without  lawful  justification  withi 
intent  to  cause  or  procure  the 
miscarriage  of  a  woman  preg-j 
nant  with  child,  "shall  advise | 
her  to  take  or  swallow  anyi 
poison,  drug,  medicine  or  noxiousi 
thing."  Held,  that  the  colloca-, 
tion  of  the  four  prohibited  agen-l 
cies  being  disjunctive,  an  indict- 
ment is  sufficient  which  charges 
the  administering  of  a  "drug" 
alone,  without  any  allegation  of 
the  administering  of  any  of  the 
other  three  prohibited  agencies, 
to  wit,  "poison,  medicine  or  nox- 
ious thing."  State  v.  Mande- 
inlle,  228 

See  also  Cabnal  Abuse,  1,  2,  3,  4. 


CRIMINAL  LAW. 

.  By  the  Crimes  act  of  this  state 
it  is  a  criminal  offence  for  any 
person  maliciously,  or  without 
lawful  justification,  and  with  in- 
tent to  cause  and  procure  the 
miscarriage  of  a  woman  preg- 
nant with  child,  to  administer 
to  her,  or  prescribe  for  her,  or 
advise  or  direct  her  to  take  or 
swallow  any  drug,  medicine  or 
noxious  thing,  &c.,  and  it  is  im- 
material in  determining  the  guilt 
of  one  charged  with  a  violation 
of  this  statutory  provision 
whether  .the  woman  upon  whom 
the  offence  is  committed  was  or 
was  not  then  "quick  with  child." 
State  V.  Loomis,  8 

.  The  defendant  was  charged  with 
counseling  and  procuring  another 
to  disobey  a  subpoena  to  testify 
in  a  case  pending  in  Chancery; 
all  the  defendant's  acts  were 
committed  outside  the  county  in 
which  the  indictment  was  found ; 
the  state  sought  to  hold  him  as 
a  principal  in  the  misdemeanor 
because  the  facts  averred  as  is 
said  showed  the  commission  of  a 
crime  within  the  county  by  the 
person  subpoenaed.  Held,  that  to 
.«:ustain  the  indictment  there  must 
be  found  in  it  a  statement  of 
facts  which  would  constitute  a 
misdemeanor  by  the  latter,  and 
that  it  was  not  sufficient  to  aver 
that  he  had  been  duly  and  legally 
served  with  a  subpoena,  without 
averring  what  witness  fee,  if 
any,  had  been  paid  him  and  facts 
showing  that  the  amount  was 
the  proper  amount;  the  aver- 
ment of  di|e  and  legal  service  is 
a  mere  legal  conclusion.  State 
V.   Dudley,  42 

3.  The  name  of  a  person  necessary 
for  the  description  of  a  crime, 
if  known,  must  be  stated  in  the 
indictment.    State  v.  Smith,    52 

.  Where  the  indictment  contains 
an  averment  of  an  illegal  sale 
of  liquors   to   persons   unknown 
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to  the  grand  jury,  it  is  improper 
on  the  trial  to  admit  evidence 
as  to  sales  made  to  them  of  per- 
sons who  were  subpoenaed  to  tes- 
tify or  testified  before  the  grand 
jury,  but  are  not  named  in  the 
indictment.  /&. 

5.  Where  an  indictment  charges  il- 
legal sale  of  liquors  to  a  person 
named  and  to  others  not  named, 
and  evidence  as  to  sales  to  the 
latter  is  improperly  admitted, 
the  judgment  must  be  reversed 
and  the  record  remitted  for  a 
new  trial.  The  defendant  is  not 
entitled  to  be  discharged.  76. 

6.  When  a  defendant  pleads  guilty 
to  a  criminal  offence  charged  in 
an  indictment — or  an  allegation 
when  that  is  preferred  upon  in- 
dictment being  waived — he  can- 
not avoid  the  consequences  of 
his  plea  and  reverse  the  judg- 
ment entered  upon  it  by  showing 
that  the  preliminary  complaint 
before  the  magistrate  recited  a 
name  as  that  of  his  accuser  other 
than  that  in  the  indictment  or 
allegation,  and  also  because  the 
complaint  was  signed  with  still 
another  name — being  neither  the 
one  in  the  caption  of  the  com- 
plaint nor  the  one  used  in  the 
indictment  or  allegation ;  and 
especially  so  when  no  such  ques- 
tion was  raised  in  the  trial  court. 
State  V.  Heyer,  18 

7.  To  aver  that  a  man  forcibly  and , 
against  the  will  of  a  female  did 
carnally  know  her,  is  the  same' 
as  to  aver  that  he  carnally  knewi 
her  forcibly  and  against  her  will. 
There  is  no  statute  or  rule  of 
law  prescribing  the  order  in' 
which  these  collocations  of  words' 
shall  precede  and  follow  one  an-! 
other  in  an  indictment  or  allega-t 
tion.  76., 

8.  In  an  indictment  or  allegation 
for  rape  it  is  not  necessary  to 
charge  that  the  offence  was  com- 
mitted forcibly  and  against  the 


will  of  the  woman.  It  is  suffi- 
cient if  it  charges  that  the  de- 
fendant feloniously  did  ravish 
and  carnally  know  her.  76. 

9.  An  allegation  for  rape  (indict- 
ment being  waived)  examined 
and  held,  construing  its  several 
phrases  together  and  reading 
them  in  connection  with  one  an- 
other, that,  in  fact,  it  charges 
the  defendant  with  carnal  knowl- 
edge of  a  certain  woman  forcibly 
and  against  her  will.  7&. 

10.  A  person  accused  of  crime  is  not 
entitled  to  the  benefit  of  coun- 
sel to  advise  him  as  to  whether 
or  not  he  shall  confess,  but  only 
for  defence,  and  when  the  record 
in  a  criminal  case  does  not  dis- 
close whether  the  defendant  was 
of  ability  to  procure  counsel  or 
whether  he  requested  that  coun- 
sel be  assigned  to  him,  it  will  be 
assumed  that  he  failed  to  invoke 

Ij     the  privilege.  76. 

I 

.11.  Where  the  date  of  the  offence 

!     in  a  criminal  prosecution  is  not 

j     of  the  essence  of  the  offence,  it 

I     is  always  open  to"  the  state  to 

offer  proof  that  the  offence 
I     charged  was  committed  on  any 

day  within  the  period  covered  by 
I  the  statute  ot  limitations;  but 
I     the   date   on   which    the   offence 

was    committed    may    relatively 

become,  like  any  other  fact  in  a 

I  case,  a  matter  of  vital  impor- 
tance. So,  where  a  physician 
was  charged  with  unlawfully 
using  instruments  upon  a  de- 
ceased woman  to  effect  an  abor- 
tion, on  the  15th  day  of  Jan- 
uary, and  the  defence  interposed 
was  that  the  first  and  only  occa- 
sion on  which  an  instrument 
was  used  upon  deceased  by  de- 
fendant was  on  January  27th, 
and  then  under  such  circum- 
stances   as    legally    justified    the 

I I  act,  and  it  was  not  contended  by 
the  state  that  what  the  defend- 
ant did  on  January  27th  was  un- 
lawful, it  was  error  for  the  trial 
court  to  charge  the  jury  that  it 
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was  their  duty  to  find  the  de- 
fendant guilty  under  the  indict- 
ment, even  though  they  found 
that  January  15th  was  not  the 
correct  date,  but  some  other  date 
at  or  about  that  time,  was  when 
defendant  first  introduced  the 
instrument  into  the  person  of  the 
deceased,  the  practical  effect  of 
the  instruction  being  that  the 
jury  must  convict  defendant  even 
though  the  instrument  was  used 
for  a  justifiable  cause.  State  v. 
Shapiro,  319 

12.  To  constitute  robbery  there 
must  be  actual  violence,  or  suf^h 
a  demonstration  or  threats  as 
will  create  reasonable  apprehen- 
sion of  bodily  injury  if  the 
victim  resists.  State  v.  Mc- 
Donald, 421 

13.  A  conviction  in  a  criminal  case 
\fi\l  not  be  reversed  for  error 
in  an  instruction  which  could 
not  have  prejudiced  the  defend- 
ant, lb. 

14.  One  indicted  for  a  crime  may 
be  convicted  of  any  offence  of  a 
lower  degfee,  provided  such 
lower  offence  is  necessarily  in- 
eluded  in  the  higher  one  charged 
in  the  indictment.  lb. 

15.  Robbery  is  larceny  with  the  ele- 
ment of  force  or  fear  entering 
into  it  lb. 

16.  Larceny  is  a  necessary  ingre- 
dient of  the  crime  of  robbery, 
and  a  conviction  of  the  former 
crime  may  be  htad  under  an  in- 
dictment for  the  latter.  lb. 

See  also  Evidence,  7. 
Process,  1,  2. 


CRIMINAL   PROCEDURE. 

.  On  the  trial  of  an  indictment 
for  this  statutory  offence,  it  is 
sufficient  for  the  state  to  prove 
that  pregnancy  existed  and  that 
the    defendant    had    a    suspicion 


of  its  existence  and  acted  upon 
that  suspicion  in  order  to  show 
an  intent  to  produce  a  miscar- 
riage.    State  V.  Loomis,  8 

.  A  statement  to  the  jury  by  the 
trial  court  in  a  criminal  case, 
as  to  what  the  prosecution 
claimed  the  proofs  showed  with 
relation  to  a  material  fact  in  the 
case,  is  not  legally  objectionable. 

lb. 

3.  When  a  person  who  is  charged 
with  an  offence  triable  before  the 
Court  of  Quarter  Sessions, 
waives  indictment  and  trial  by 
jury  and  requests  to  be  tried 
immediately  before  the  court,  it 
is  not  necessary  for  the  judge 
to  sign  an  order  in  writing  for 
the  trial  of  the  accused.  State 
V.  Heyer,  187 

4.  The  ''grounds  for  reversal"  re- 
quired by  section  136  of  the 
Criminal  Procedure  act  must 
point  out  the  specific  action  com- , 
plained  of  as  erroneous  or  in- 
jurious.     State    V.     Rubertone, 

285 

5.  In  drawing  9,  jury  in  a  criminal 
case,  from  a  special  panel,  the 
requirements  of  section  27  and 
of  section  83  of  the  Criminal 
Procedure  act  should  be  strictly 
followed ;  and  it  is  error  to  draw 
a  jury  from  the  box  which  con- 
tains only  the  names  of  a  part 
of  those  who  constituted  the 
special  panel.    State  v.  Rombolo^ 

^  565 

DAMAGES. 

1.  In  an  action  for  breach  of  war- 
ranty on  a  sale  of  fertilizers,  the 
plaintiff  was  allowed  to  recover, 
under  the  instruction  of  the 
court,  the  difference  between 
what  the  crop  produced  by  the 
fertilizer  actually  was  worth  and 
what  it  would  have  been  worth 
had  the  fertilizer  been  up  to  the 
warranty,  and  also  the  difference 
between   the  price  paid   for  the 
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fertilizer  and  what  it  was  actu- 
ally worth.  Held,  that  such  in- 
struction was  erroneous  in  that 
it  permitted  a  double  recovery ; 
"the  difference  in  value  of  the 
crop  produced  and  that  which 
would  have  been  produced  had 
the  fertilizer  been  as  warranted 
being  the  full  measure  of  the  de- 
fendant's liability.  Stuart  v. 
Burlington  County  Farmers' 
Exchange  y  12 

2.  A  railroad  conductor  took  up  a 
commutation  ticket  presented  by 
Miss  L  H.  G.,  which  was  issued 
in  the  name  of  Mr.  I,  H.  G. 
She  sued  to  recover  damages  re- 
sulting from  the  failure  of  the 
company*s  ticket  agent  to  deliver 
to  her  a  conunutation  ticket  for 
which  she  had  asked  and  paid. 
There  was  no  testimony  what- 
ever which  tended  to  show  any 
commotion  in  the  car  or  that  the 
plaintiff  was  made  a  spectacle 
of  when  the  conductor  took  up 
the  ticket.  Held,  that  the  trial 
judge  erred  in  charging  the  jury 
that  the  plaintiff  was  entitled 
to  recover  for  indignity  inflicted 
upon  her  in  having  the  ticket 
taken  away.  Heldy  further,  that, 
in  the  absence  of  proof  of  in- 
dignity or  the  like,  the  true 
measure  of  damages  was  the 
value  of  the  ticket  in  question 
at  the  time  it  was  taken  up. 
Gerety  v.  N.  Y.  &  N.  J.  R.  R. 
Co.,  175 

3.  In  a  suit  for  damages  for  refusal 
to  register  a  transfer  of  stock, 
the  rule  of  damages  depends  on 
the  nature  of  the  action.  If  the 
plaintiff  claims  special  damages 
only  and  seeks  to  retain  the 
stock,  he  is  not  allowed  to  re- 
cover the  value  and  also  to  re- 
tain the  title.  If,  however,  he 
claims  for  a  conversion  of  the 
stock,  he  may  recover  its  value. 
Siegel  v.  Riverside  Box  and 
Lumber  Co.,  595 

4.  In  an  action  to  recover  damages 
for  refusal  to  register  a  trans- 1 

Vol.  lxxxix.  48 


fer  of  stock,  there  was  no  proof 
of  the  value  of  the  stock,  and 
there  was  evidence  that  it  had 
been  originally  issued  without 
being  in  fact  fially  paid,  that  the 
corporation  had  not  been  pros- 
perous and  was  conducted  at  a 
loss.  Held,  that  it  was  error  to 
direct  a  verdict  for  the  par  value 
of  the  stock  with  interest.      Ih. 

See  also  Recoupment,  1,  2. 


DECEIT. 

In  an  action  of  deceit  for  the  pur- 
chase of  stock  in  a  company, 
claimed  to  have  been  induced  by 
false  representations  as  to  its 
value,  it  is  not  enough  for  the 
plaintiff  to  prove  that  the  com- 
pany, the  stock  of  which  he  pur- 
chased, possessed  assets,  but  the 
value  of  the  assets  must  be 
shown,  as  an  element  from  which 
the  jury  can  estimate  the  daip- 
ages.  A  nonsuit  by  the  trial 
court,  for  the  lack  of  such  proof, 
is  not  error.     Bingham  v.  Fish, 


DESCENT. 

1.  Where  a  testator  devised  certain 
lands  for  life  to  his  wife,  and 
made  no  disposition  of  the  re- 
mainder, the  undisposed  of  es- 
tate descended  to  his  heirs-at- 
law,  in  this  case  four  first  cou- 
sins, to  the  exclusion  of  one  re- 
ferred to  in  another  connection 
in  the  will  as  the  testator's 
adopted  daughter.  Dorsett  v. 
Vought,  303 

.  The  fact  that  the  testator  took 
into  his  family  a  girl  of  tender 
years,  but  never  formally  adopted 
her  according  to  law,  but  re- 
ferred to  her  in  his  will  as  his 
adopted  daughter,  will  not  accord 
to  her  the  status  of  an  adopted 
child,  so  as  to  clothe  her  with 
the  legal  right  of  inheritance,  in 
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the  absence  of  proof  that  she  was 
legally  adopted.         *  75. 


DESERTION. 

1.  The  defendant  was  iijdicted 
under  section  73a  of  the  Crimes 
act  {Comp.  8tat„  p.  1770)  for 
desertion  and  willfiil  refusal  or 
neglect  to  provide  for  and  main- 
tain his  wife  and  minor  child 
He  had  been  arrested  for  carnal 
abuse  and  married  the  complain- 
ing witness.  At  the  time,  no 
home  having  been  prepared,  the 
wife  acquiesced  in  an  arrange- 
ment that  she,  with  their  baby 
(born  before  the  marriage), 
should  go  temporarily  to  the 
home  of  her  parents  and  the 
defendant  to  his  parents.  From 
that  time  forward  the  defendant 
persistently  refused  to  recognize, 
live  with,  or  provide  for  and 
maintain  his  wife  and  child,  al 
though  he  had  the  physical  and 
financial  ability  so  to  do.     He 

•  contributed  nothing  to  their  sup- 
port except  to  send  the  wife  a 
money  order  occasionally  for  an 
entirely  inadequate  sum,  al- 
though the  wife  repeatedly 
called  upon  the  defendant  (who 
lived  in  the  same  neighborhood) 
to  begin  matrimonial  cohabita- 
tion and  to  provide  a  home  and 
support  for  her  and  his  child. 
Held,  that  a  motion  for  an  ac- 
quittal, upon  the  ground  that  a 
violation  of  the  statute  was  not 
shown,  was  properly  refused 
State  V.  Vreeland,  423 

2.  Where  a  separation  is  shown  to 
have  originated  with  the  wife's 
consent,  it  will  become  desertion 
from  the  time  the  wife  makes 
sincere  overtures  to  terminate 
it  76. 

3.  To  constitute  desertion  upon  the 
part  of  the  husband,  it  is  not 
necessary  that  the  intent  to  de- 
sert should  have  been  formed  at 
the  time  of  the  separation,  but  it 
is  sufficient  if  he  afterwards  de- 


termines to  desert  and   persists 
in  such  determination.  76. 


DISORDERLY  HOUSE. 

The  habitual  violation  of  the  stat- 
ute making  it  a  misdemeanor  to 
sell  or  give  intoxicating  liquors 
to  minors  under  the  age  of  eigh- 
teen years,  constitutes  the  place 
where  such  sales  take  place  a 
disorderly  house.  State  v.  Koett- 
geuy  678 


DISTRICT  COURTS. 

1.  On  appeal  from  the  District 
Court,  the  Supreme  Court  will 
not  reverse  a  judgment  because 
of  the  action  of  the  trial  judge 
in  dismissing  the  jury  and  grant- 
ing a  continuance  after  the  com- 
mencement of  the  trial,  unless 
such  action  is  plainly  erroneous 
and  is  a  clear  abuse  of  the  trial 
court's  discretion.  Crossley  v. 
Connolly  Co.,  55 

2.  When  a  jury  in  the  District 
Court,  summoned  on  the  demand 
of  the  defendant,  has  for  good 
cause  been  discharged  by  the 
court  and  the  trial  continued 
for  one  week,  the  defendant  is 
not  entitled  to  a  jury  at  the 
trial  on  the  adjourned  day  un- 
less he  pays  or  tenders  the  cost 
of  a  new  venire.  75. 

i  3.  Under  section   149  of  the  Dis- 
trict    Court     act     as     amended 
{Pamph.  L.  1913,  p.  619),  a  no- 
tice in  writing  to  the  clerk  that 
the  party  demands  a  venire  for 
a   jury   to  try   the  cause   on   a 
,     specified  date,  which  was  the  re- 
turn day  of  the  summons,  is  not 
!     operative  as   a   general   demand 
I     of    a    jury    trial    on    any    date 
j     whereon     such     trial     is     held. 
Consolidated  Oas.,  rfc,  Eng.  Co. 
V.  Blanda,  104 

4.  Since  the  amendment  of  1910  to 
section  30  of  the  District  Court 
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act.  District  Courts  have  had 
jurisdiction  to  try  causes  wherein 
the  title  to  land  is  in  question, 
within  the  limits  set  by  that  sec- 
tion as  amended.  Eisler  v.  Hal- 
perin,  278 

5.  Where  a  summons  in  a  District 
Court  was  endorsed  with  plaint- 
iff's demand,  and  the  state  of  de- 
mand was  then  filed,  and  notice 
of  such  filing  served  upon  de- 
fendant— Held,  that  the  trial 
court,  in  the  absence  of  defend- 
ant, and  without  his  knowledge 
or  consent,  could  not  order  judg- 
ment entered  for  a  sum  greater 
than  that  contained  in  the  pro- 
cess and  state  of  demand.  Drake 
V.  Mowder,  306 

6.  The  supplement  of  1916  {Pamph. 
L.,  p.  385)  to  the  District  Court 
act,  makes  no  change  of  the  re- 
quirement of  the  act  of  1905 
(Comp.  Stat.,  p.  1957,  pi.  136) 
that  where  there  is  a  stenog- 
rapher, the  transcript  shall  be 
certified  for  appeal  within  fif- 
teen days  after  judgment.  Ber- 
stecher  v.   Caruso,  426 

7.  The  requirement  of  said  supple- 
ment of  1916  that  the  state  of 
the  case  where  there  was  a  ste- 
nographer shall  be  filed  in  the 
Supreme  Court  on  or  before  the 
opening  day  of  the  next  term 
following  the  date  of  filing  the 
appeal,  refers  to  the  term  next 
after  the  actual  date  of  filing 
and  not  merely  after  the  last 
day  when  appeal  might  have  been 
Gled.  lb. 

'8.  On  certiorari  of  a  District  Court 
judgment  after  trial  where  there 
is  a  dispute  as  to  what  occurred 
in  reference  to  the  trial  and 
there  are  contradictory  certifi- 
cates of  the  trial  judge,  his  final 
certificate  in  response  to  a  rule 
of  court  is  taken  as  truly  stat- 
ing the  facts.  Perth  Atnboy  City 
Market  v.  Baum,  614 


9.  A  District  Court  has  no  power 
to  adjourn  indefinitely  a  trial 
partly  finished,  and  afterward  to 
award  judgment  without  notice 
to  the  party  against  whom  it  is 
to  be  rendered  or  opportunity  to 
conclude  the  trial.  76. 

•Sfee  also  Recoupment,  2. 


DURESS. 

1.  Duress,  for  which  a  person  may 
void  a  contract  or  recover  back 
money  paid  under  its  influence, 
exists  where  one  by  an  unlawful 
act  of  the  beneficiary  or  his  au- 
thorized agent,  or  by  the  act  of 
some  person  with  his  knowledge, 
is  constrained  under  circum- 
stances which  deprive  him  of  the 
exercise  of  free  will  to  agree  to, 
or  to  perform,  the  act  sought  to 
be  avoided.  Koewing  v.  West 
Orange,  539 

2.  The  collection  of  taxes  through 
threats  by  the  authorities  of  a 
municipality  to  which  they  are 
owing,  that  unless  the  sum  due 
is  paid  the  owner's  right  to  re- 
deem will  be  barred  or  foreclosed, 
does  not  amount  to  unlawful 
coercion  and  is  not  duress.      76. 

3.  Payment  is  not  rendered  invol- 
untary merely  because  the  payer 
at  the  time  makes  a  protest 
against  the  payment,  and  if 
money  is  paid  under  compulsion 
no  •  protest  is  necessary  to  lay 
the  foundation  of  an  action  to 
recover  it ;  but,  if  there  be  doubt 
as  to  whether  the  payment  was 
voluntary,  the  protest  may  be 
taken  into  account  in  determin- 
ing that  question.  76. 

4.  A  voluntary  payment  cannot  be 
recovered  by  the  payer.  76. 

5.  A  contract,  made  by  a  sister,  be- 
cause of  a  threat  to  subject  her 
brother  to  imprisonment,  is  void 
for  duress;  and  the  question 
whether  or  not,  in  view  of  con- 
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flicting  testimony,  there  was 
such  a  threat,  is  one  for  the 
jury.     Travis  v.  Unkart,        571 

6.  Duress,  to  be  available  as  a  de- 
fence in  an  action  upon  contract, 
must  have  been  exercised  upon 
liini  or  her  who  sets  it  up  as  a 
defence  by  him  who  claims  the 
benefit  of  the  contract,  or  by 
someone  acting  in  his  behalf  or 
with  his  knowledge.  lb. 


DYING  DECLARATIONS. 

"Where  a  dying  declaration  is  of- 
fered in  evidence,  the  prelimi- 
nary question  of  fact  whether  the 
declarant  was  under  a  sense  of 
impending  death  is  for  the  de- 
termination of  the  trial  court; 
but  when  the  declaration  has 
been  admitted,  the  questions  of 
fact  as  tp  what  the  declarant 
said  and  what  his  mental  and 
physical  condition  were  at  the 
time  are  for  the  jury.  State  v. 
Bo  vino,  586 

EASEMENTS. 

See  Gbade  Crossings,  26. 

EJECTMENT. 

In  this  case,  which  is  an  action  of 
ejectment,  in  which  both  parties 
to  the  suit  relied  upon  a  paper] 
titlo,  the  testimony  and  exhibits; 
being  examined — //eM,  the  ver-t 
diet  of  the  jury  in  favor  of  the 
defr^ndant  was  not  against  the 
weight  of  the  evidence.  Post] 
Mortgage  and  Land  Co.  v.  Dar»«,l 

5161 

t 

See  also  Evidence,  12,  13,  14.     1 


ELECTIONS. 

1.  Under  the  provisions  of  the  act 
regulating  elections,  the  board  of 
county  canvassers  ordinarily  is 
required  to  canvass  the  returns 


as  laid  before  them  by  the  vari- 
ous local  boards,  but  where  a 
doubt  appears  from  the  return 
as  to  its  correctness,  it  is  proper 
to  have  the  local  board  certify 
what  are  the  correct  figures.  In 
re  Board  of  Election,  382 

.  At  an  election  held  in  a  munic- 
ipality to  determine  whether  it 
would  adopt  an  act  providing  for 
a  different  form  of  government, 
a  majority  of  the  votes  cast 
favored  the  adoption  but  the  act 
only  became  operative  if  the 
votes  cast  in  favor  of  the  act 
equaled  at  least  thirty  per 
centum  of  the  total  number  of 
legal  ballots  cast  in  the  munic- 
ipality at  the  last  general  elec- 
tion for  members  of  assembly. 
The  votes  cast  in  favor  of  the 
adoption  did  not  equal  the  thirty 
per  centum  required,  so  that  the 
act  did  not  become  operative.  The 
statute  further  provided  that  if  a 
majority  of  the  votes  cast  were 
not  in  favor  of  the  act  then  it 
should  remain  inoperative  and 
no  further  proceedings  should  be 
taken  until  after  the  beginning 
of  the  last  year  of  the  term  of 
the  mayor  elected  following  the 
rejection  of  the  act,  after  which 
another,  election  could  be  had. 
Held,  that  where  a  majority  of 
the  votes  were  cast  in  favor  of 
the  adoption  of  the  act,  it  did  not 
become  operative  because  it  failed 
to  receive  the  thirty  per  centum 
of  the  votes  cast  at  the  last  gen- 
eral election,  the  limitation  con- 
cerning another  election  did  not 
apply  because  that  condition  is 
only  applicable  when  a  majority 
of  the  votes  are  not  cast  in  favor 
of  the  adoption.  Vollmer  v., 
Wachlin,  440 

.  Section  159  of  the  act  concern- 
ing elections  {Comp.  Stat.,  p, 
2125),  providing  a  procedure  to 
obtain  a  recount  of  the  votes 
cast  at  an  election,  applies  to  a 
contest  in  an  election  for  mem- 
ber of  congress  from  this  state. 
Carson  y.  Scully,  458 
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4.  Held,  also,  that  the  petition  for 
a  recount  set  out  sufficient  facts 
lo  warrant  an  order  for  a  re- 
count, under  Kearns  v.  Edwards^ 
28  Atl.  Rep,  723,  and  that  the 
petition  was  properly  verified, 
under  Johnson  v.  Allen^  55  N.  J. 
L.  400,  401.  76. 


EMBLEMENTS. 
See  Landlord  and  Tenant,  3. 


ERROR. 

It  is  reversible  error  for  the  trial 
court,  during  the  progress  of  a 
trial,  on  an  indictment  for  keep- 
ing a  disorderly  house,  to  strike 
from  the  record  parts  of  the  tes- 
timony of  a  witness  and  to  di- 
rect the  jury  to  pay  no  atten- 
tion to  such  testimony,  on  the 
ground  that  it  is  not  worthy  of 
belief,  at  the  same  time  ordering 
the  witness  to  be  taken  into  cus- 
tody by  a  constable  in  the  pres- 
ence of  the  jury.  State  v. 
Terry,  522 

EVIDENCE. 

1.  The  law  will  not  permit  the  in- 
troduction of  evidence  by  the  de- 
fendant to  show  that  informa- 
tion given  by  him  to  the  plaint- 
iff, and  intended  as  the  basis  of 
action  by  the  latter,  and  which 
has  in  fact  been  acted  upon  in 
conformity  thereto,  was  unin- 
tentionally untrue,  where  the  ob- 
ject is  to  throw  a  loss  upon  the 
plaintiff,  who  has  changed  his 
position,  relying  on  the  truth  of 
such  statements.  Carnegie  Steel 
Co,  V.  Connelly,  1 

2.  An  indictment  charged  a  direc- 
tor of  a  trust  company  with 
overdrawing  his  account  in  vio- 
lation of  the  Crimes  act.  Gomp. 
Stat,,  p,  1796,  §  171.  The  over- 
draft was  charged  to  have  taken 
place  on  August  9th,  1913.  The 
defendant  had  left  with  the  sec- 


I  retary  of  the  trust  company 
three  notes  of  a  third  party  for 
sale  to  country  banks.  The  sec- 
retary had  credited  the  defend- 
ant's account  on  July  17th, 
1913,  with  the  proceeds  of  one 
of  the  notes.  Held,  that  it  was 
error  to  allow  the  secretary  to 
testify  that  the  note  wajs  not 
submitted  to  the  board  of  direc- 
tors before  it  was  purchased, 
since  the  indictment  did  not 
charge  a  violation  of  section  15 
of  the  Trust  Companies  act. 
Comp,  Stat.,  p,  5661.  State  v. 
Foster,  45 

.  When  a  witness  denies  any 
recollection  of  a  relevant  con- 
versation, it  is  proper  on  cross- 
examination  to  ask  him  what  he 
said  at  a  later  time,  either  by 
way  of  stimulating  his  memory 
or  of  discrediting  him.  76. 

.  The  rule  which  does  not  permit 
a  party  to  impeach  one  of  her 
own  witnesses  does  not  preclude 
her  from  proving  the  truth  of 
any  particular  fact  by  compe- 
tent testimony  in  direct  contra- 
diction of  that  to  which  any  of 
the  witnesses  called  by  her  may 
have  testified;  and  a  party  tes- 
tifying is  in  the  same  position 
in  this  regard  as  that  of  any 
witness  not  a  party,  and  a  jury 
may  well  conclude  that  a  party 
had  made  a  mistake  as  to  a  fact 
as  well  as  any  other  witness, 
and  if  upon  the  whole  matter  the 
jury  is  of  opinion  that  the 
plaintiff  or  defendant  has  proved 
the  case,  then  the  verdict  should 
be  for  that  party,  although  it 
rests  upon  testimony  contrary 
to  that  given  by  the  partv  and 
despite  the  fact  that  the  party 
gave  testimony  which  might  pre- 
clude a  recovery,  as  the  mistake 
of  a  plaintiff  or  defendant  can- 
not change  facts  proved  by  other 
witnesses.  Schreiher  v.  Pub. 
Serv,  Ry,  Co,,  183 

.  Where  defendants,  who  had 
been  awom  in  as  deputy  sheriffs 
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to  protect  a  manufacturing 
plant  during  a  strike  of  its  em 
ployes,  were  on  trial  for  the  kill- 
ing of  a  man  during  an  alterca- 
tion with  a  mob  of  strikers,  it 
was  error  to  exclude  testimony 
of  previous  rioting  and  disorder 
among  the  strikers  which  had 
been  continuous  for  some  time 
previous   to   the   shooting,   since 

,  such  evidence  would  tend  to 
show  that  the  deputies  believed 

.  that  some  of  the  employes,  whom 
it  was  their  duty  to  protect, 
were  in  danger  of  attack,  and 
also  since  such  evidence  would 
have  a  bearing  on  the  conten- 
tion that  the  mob,  and  not  the 
deputies,  were  the  real  aggres- 
sors and  that  the  deputies  acted 
in  self-defence.    State  v.  Bavier, 

214 

6.  On  the  trial  of  a  man  for  murder 
of  his  wife  by  poison  with  mor- 
phine or  laudanum,  it  was  proper 
to  admit  evidence  (1)  of  a 
physician  who  made  the  post 
mortem  examination  that  the 
condition  of  the  brain  and  blood 
led  him  to  suspect  poison;  (2) 
of  a  chemist  that  a  jar  handed 
him  contained  a  liquid  '*said  to 
be  the  stomach  contents"  of  one 
whose  death  was  attributed  to 
poison,  where  the  liquid  was 
proved  by  witnesses  from  whom 
the  chemist  received  his  informa- 
tion to  be  what  it  was  said  to 
be;  (3)  of  a  chemist  who  had 
examined  the  contents  of  the 
deceased's  stomach  as  to  the 
quantity  of  morphine  or  laud- 
anum that  was  likely  in  the  sys- 
tem of  the  deceased  or  in  the 
stomach  prior  to  death;  (4)  to 
show  defendant's  relations  with 
another  woman  and  his  effort  to 
resume  sexual  relations  with  her 
just  before  his  wife's  death ;  (5) 
that  there  was  a  lack  of  any  ap- 
pearance of  grief  on  his  part  at 
his  wife's  death;  (6)  of  an  ex- 
pert witness  as  to  what  portion 
of  four  grams  of  morphine  or 
opium  would  likely  be  absorbed 
through  the  system ;    (7)  it  was 


also  proper  to  cross-examine  the 
defendant  as  to  whether  he  had 
expressed  the  pleasure  he  had 
had  in  his  intercourse  with  the 
other  woman,  and  upon  his  de- 
nial, to  call  the  witness  to  con- 
tradict him.     State  v.   Crivellit 

259 

7.  In  a  prosecution  for  statutory 
carnal  abuse,  evidence  of  specific 
acts  of  sexual  intercourse  by  the 
female  with  other  men  is  in- 
competent unless  the  state  ten- 
ders the  issue  that  a  child  was 
born  of  an  act  of  intercourse 
charged  against  the  defendant, 
in  which  case  defendant  is  en- 
titled to  meet  that  issue  by  evi- 
dence of  intercourse  with  other 
men  at  a  time  when  such  child 
might  have  been  conceived.  State 
V.  Uubertone,  285 

8.  The  plaintiflf's  testimony  showed 
in  detail,  from  memory,  his  daUy 
and  weekly  receipts  and  profits 
from  his  business  as  a  huckster, 
upon  which  data  he  based  an 
estimate  of  his  loss.  Held,  ad- 
missible; the  credibility  of  the 
witness  and  the  value  of  his  es- 
timate under  the  circumstances 
being  for  the  jury  to  determine. 
Rabinotcitz  v.  Ifawthome,      308 

9.  An  assignment  by  a  corporation 
is  duly  proven  by  the  testimony 
of  the  subscribing  witness,  who 
knows  the  president  of  the  cor- 
poration, who  saw  him  sign,  who 
knows  the  seal  of  the  corpora- 
tion and  saw  it  affixed.  Beach- 
ner  v.  Jengo,  325 

10.  An  admission  that  the  money 
sued  for  is  due  is  competent  evi- 
dence unless  made  without  prej- 
udice, or  unless  the  party  mak- 
ing the  admission  has  been  led 
to  believe,  by  the  conduct  of  the 
adversary,  .that  a  compromise 
may  probably  be  effected.        lb. 

11.  In  a  suit  to  recover  the  pro- 
ceeds of  certain  pension  checks, 
endorsed  by  deceased  during  his 
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lifotime  to  defendant,  evidence  to| 
prove  a  verbal  statement  made 
by  the  deceased,  not  in  the  pres- 
ence of  the  defendant  and  not 
contemporaneous  with  the  giving 
of  any  check,  where  the  object 
of  such  testimony  was  to  show, 
by  deceased's  declaration,  that 
the  checks  had  not  been  endorsed 
to  the  defendant  as  a  gift,  is  in- 
admissible.     Veader   v.    Veader^ 

399 

12.  A  paper-writing,  which  recites 
that  "in  consideration  'of  a  better 
business  feeling  and  to  avoid  fu- 
ture litigation  between  us  do 
quit-claim,"  &c.,  endorsed  "Quit- 
claim and  settlements  of  lines," 
has  none  of  the  elements  of  a 
deed.  It  was  not  error  to  admit 
such  a  paper-writing  in  evidence 
on  the  ground  that  it  was  not  re- 
corded in  accordance  with  the 
Conveyances  act.  Comp.  Stat.,  p 
1553,  §  54.  Post  Mortgage  and 
Land  Co.  v.  Davis,  516 

13.  It  was  not  error  to  admit  in 
evidence  a  copy  of  a  referee's  re- 
port and  rule  for  judgment  in 
the  Supreme  Court,  endorsed  by 
the  clerk,  as  a  true  copy.  Certi- 
fied under  the  hand  of  the  clerk 
and  seal  of  the  court,  April  8th, 
1806.  II. 

14.  In  this  case  it  was  not  error  to 
admit  in  evidence  a  non-recorded 
deed.  The  fact  that  a  deed  was 
not  n^corded  does  not  destroy 
its  evidential  value.  A  non-re- 
corded deed  is  only  void  as 
against  parties  claiming  under 
another  conveyance  from  the 
same  grantor,  who  took  without 
notice  of  the  unrecorded  instru-' 
ment.  Comp.  Stat.,  p.  1553,  § 
54.  76. 

15.  Where  the  record  of  a  previous 
conviction  of  defendant,  for  a 
crime  committ^  in  another 
state,  is  offered  in  evidence  pur- 
suant to  section  1  of  the  Evi- 
dence act  (Comp,  Stat,,  p, 
2217),  full  faith  and  credit  must 


be  given  to  it  when  properly 
certified,  even  though  it  contains 
matters  which  would  form  too 
part  of  a  judgment  record  made 
up  in  accordance  with  our  own 
rules  and  regulations.  State  v. 
RomlolOj  565 

16.  A  photograph,  which  was  said 
to  have  been  taken  of  defendant 
while  incarcerated  in  a  reforma- 
tory, upon  the  back  of  which 
were  endorsements  stating  that 
the  original  thereof  was  in  con- 
finement under  a  charge  of  bur- 
glary, has  no  probative  force; 
the  endorsements  thereon  are 
hearsay,  and,  consequently,  it 
cannot  be  introduced  in  evi- 
dence. 76. 

17.  A  witness  may  be  contradicted 
or  impeached  by  testimony  'pre- 
viously given  by  him  before  the 
grand  jury.  The  case  of  Imlay 
v.  Rogers,  7  N,  J,  L,  347,  over- 
ruled.   State  V.  Bovino,  586 

18.  Where  a  witness  has  volun- 
teered testimony  inimical  to  the 
party  that  called  him,  contrary 
statements  by  the  witness  made 
elsewhere  may  be  shown,  not 
for  the  purpose  of  impeaching 
the  witness,  but  for  the  purpose 
of  neutralizing  the  effect  of  his 
testimony.  76. 

19.  The  fact  of  age  is  Hot  within 
the  category  of  things  as  to 
which  the  fact  can  be  proven  by 
opinion  testimony,  since  such 
evidence  is  not  the  best  proof  of 
which  the  fact  of  age  is  suscep- 
tible.   State  V,  Koettgen,        678 

See  also  Carnal  Abuse,  1,  2,  3,  4. 
Contracts,  2. 
Dying   Declarations. 


EXECUTIONS. 

.The  act  of  April  12th,  1915 
(Pamph,  7/.,  p.  470),  providing 
that  when  a  judgment  has  been 
recovered  and  where  an  execu-i 
tion  thereon   has  been   returned 
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unsatisfied,  the  judgment  credi- 
tor may  apply  to  the  court  and 
secure  an  order  for  execution 
against  the  salary,  &Cm  of  the 
judgment  debtor,  applies  as  well 
to  judgments  recovered  and  exe- 
cutions returned  prior  to  the 
passage  of  the  act  as  those  after. 
Petersen  v.  Jersey  City,  93 

2.  The  act  of  April  12th,  1915 
(Pamph,  Z/.,  p.  470),  permits  of 
an  execution  against  the  salary 
of  a  municipal  officer.  lb. 


FEDERAL    EMPLOYERS'    LIA- 
BILITY ACT. 

See  Masteb  and  Servant,  8. 


FINES. 

Fines  paid  upon  conviction  for  the 
violation  of  a  city  ordinance, 
subsequently  set  aside  by  the 
appellate  court,  cannot  be  recov- 
ered back  when  such  fines  were 
paid  without  protest,  and  two 
forms  of  appeal  were  available 
to  the  defendants,  as  alterna- 
tives to  paying  the  fines  or  serv- 
ing time  in  jail.  D^Aloia  v. 
Summit,  154 

FIRE  AND  POLICE. 

l.The  act  of  1914  (Pamph,  L., 
p.  422),  empowering  any  munic-| 
ipality,  governed  by  a  board  of' 
commissioners  or  improvement  i 
commission,  to  establish  a  full-! 
paid  or  part-paid  fire  depart- 1 
ment,  is  unconstitutional,  in  that! 
by  its  limitation  a  department  ofi 
public  service,  common  to  all! 
municipalities,  and  in  nowise  pe-l 
culiar  to  any  »i)ecific  municipal- 1 
ity,  is  delimited  in  use  to  a  par-i 
ticular  class  of  municipality,  andj 
the  act  is  a  special  and  local  lawj 
iu  that  respect.  Wypant  v.l 
Hackensack  Imp't  Com,,         454 

2.  The  ordinance  under  review,  cre- 
ating a  part-paid  fire  department! 


in  Hackensack,  while  not  valid 
under  the  act  of  1914  {Pamph. 
L,t  p.  422),  may  be  sustained  be- 
cause authorized  under  the  pro- 
visions of  an  act  approved  March 
9th,  1882  {Pamph,  L.,  p.  80;- 
Oomp.  Stat,,  p.  r-SOl).  /6. 


FOREST  FIRES. 

Under  section  11  of  an  act  en- 
titled "An  act  for  the  appoint- 
ment of  firewardens,  the  preven- 
tion of  forest  fires,  and  the  re- 
peal of  sundry  acts  relating 
thereto,"  approved  April  18th, 
1000,  as  amended  by  Pamph.  L. 
1911,  p.  50,  any  person  who  sets 
fire  to.  or  causes  to  be  burned, 
any  forest  land,  comes  within 
the  condemnation  of  the  statute, 
irrespective  of  whether  his  act 
in  so  doing  is  in  the  execution  of 
a  preconceived  purpose,  or 
whether  it  is  wholly  uninten- 
tional. Conservation  and  De- 
velopment Bd.  V.  Veeder,        501 


FRAUD. 

l.The  defence  of  fraud  in  the  exe- 
cution of  a  written  instrument 
is  available  even  though  the  de- 
fendant had  ability  and  oppor- 
tunitj-  to  read  it,  where  the  sit- 
uation is  such  that  the  signer  is 
under  no  duty  to  read.  McDon- 
ald V.  Central  H.  R.  Co.,        251 

2.  Where  a  release  under  seal  is 
relied  on  as  a  defence,  fraud  in 
the  consideration  of  the  release 
is  not  available  as  a  defence  at 
law;  there  must  be  fraud  in  the 
execution  to  sustain  the  defence. 
Connor  v.  Dundee  Chemical 
Works,  50  .V.  J,  L.  257,  ap- 
proved, lb. 

3.  A  fraudulent  misrepresentation 
of  the  contents  of  a  release 
whereby  the  releasor  is  induced 
to  execute  it.  is  fraud  in  the 
execution  of  the  release  even 
though  the  misrepresentation  is 
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ns  to  the  statement  of  the  con- 
f?ideration  contained  in  the  re- 
lease, lb. 


FREE  PASSES. 
See  Railroads,  2. 

GARBAGE  AND  ASHES. 

1.  A  city  incorporated  under 
Pamph.  L.  1002,  p.  284,  has  no 
power,  after  it  has  made  a  con- 
tract for  the  removal  and  dis- 
posal of  garbage,  to  purchase  a 
plant  in  aid  of  the  contractor  or 
to  issue  bonds  to  raise  the  money 
to  pay  therefor.  Riddle  v.  At- 
lantic City,  122 

2.  Such  a  contract  must  be  let  to 
the  lowest  responsible  bidder,  and 
where  the  i notation  to  bidders 
does  not  provide  for  it,  a  subse- 
quent arrangement  under  which 
the  city  is  to  purchase  a  plant 
and  machinery  and  turn  over  the 
machinery,  without  the  cost,  to 
che  successful  bidder,  is  giving' 
an  unfair  advantage  to  one  bid- 
der over  the  others.  In  such' 
case  the  contract,  as  changed, 
has  not  been  awarded  to  the  low-' 
est  bidder  in  any  legal  sense,  and| 
an  ordinance  which  undertakes 
to  make  the  purchase  for  such 
purpose  is  ultra  vires.  lb. 

See  also  Contracts,  12. 


GRADE   CROSSINGS. 

1.  The  act  of  1913  (Pamph.  />.,  p. 
91),  known  as  the  Fielder  Grade 
Crossing  act,  is  not  confined  in 
its  operation  to  a  single  cross- 
ing, but  in  a  proper  case  may 
include  one  or  more  crossings  in 
the  same  petition.  Erie  R*  R. 
Co.  V.  Public  Utility  Commis- 
sioners, 57 

2.  The  Supreme  Court,  upon  cer- 
tiorari,  or  under  section   38  of 


the  act  of  1911  {Pamph.  L.,  p. 
374),  can  review  the  action  of 
the  board  of  public  utility  com- 
missioners in  ordering  an  altera- 
tion of  the  grade  of  a  highway 
with  a  steam  railroad,  for  the 
purpose  of  ascertaining  whether 
or  not  such  order  is  purely  arbi- 
trary; whether  or  not  it  has  a 
reasonable  basis  to  rest  upon ; 
whether  or  not  it  is  supported 
to  any  extent  by  the  facts  sub- 
mitted to  the  board  for  its  con- 
sideration, lb. 

.  The  evidence  in  the  record  is 
sufficient  to  support  the  findings 
of  the  board  that  such  crossings 
are  dangerous  to  public  safety 
oi;  the  public  travel  is  impeded, 
being    the    jurisdictional    facts. 

lb. 

.  Quwre.  Upon  the  review  of 
such  an  order,  can  additional 
testimony  be  taken  under  the 
provisions  of  the  Certiorari  act? 

lb. 

.  The  word  "impede*"  in  this  stat- 
ute means  to  place  obstructions 
in  the  way  of;  obstruct;  hin- 
der; as,  to  impede  progress.  It 
is  synonymous  with  check,  hin- 
der, delay.  lb. 

.  The  Erie  Railroad  Company,  as 
the  lessee  of  the  Paterson  and 
Hudson  River  Railroad  -  Com- 
pany and  the  Paterson  and 
Ramapo  Railroad  Company,  is 
"the  company  operating  such 
railroad"  within  the  meaning  of 
the  statute.  The  order  of  the 
board  of  public  utility  commis- 
sioners was  properly  directed 
against  the  prosecutor,  the  Erie 
Railroad  Company.  The  dan- 
gerous conditions,  to  the  elimi- 
nation of  which  the  act  is  di- 
rected, are  the  result  of  the  op- 
eration of  the  railroad  by  the 
Erie  Railroad  Company.  lb. 

.  The  statute  provides  the  board 
of  public  utility  commissioners 
*'may'^    order    the   company    op- 
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erating  such  railroad,  &c.,  to 
alter  the  crossing.  As  to  the 
prosecutor,  the  statute  is  manda- 
tory. The  prosecutor  is  not  con- 
cerned with  what  might  happen 
to  someone  else.  When,  in  a 
statute,  the  word  "may"  means 
must  or  shall.  /&. 

8.  Where  the  work  is  in  itself  a 
reasonable,  proper  and  fair  ex- 
action, when  considered  with 
reference  to  the  object  to  be  ob- 
tained, the  expense  is  not  a  rea- 
son against  its  legality,  when 
the  order  for  such  work  is  based 
upon  and  made  in  an  exercise 
of  the  police  power,  which  is  a 
part  of  the  reserved  power  of  the 
state.  76. 

9.  The  Fielder  act  {Pamph.  L. 
1913,  p.  91,  ch.  57)  authorizes 
the  public  utility  board,  in  a 
proper  case,  to  order  a  railroad 
company  to  alter  grade  cross- 
ings according  to  plans  to  be 
approved  by  the  board,  by  sub 
stituting  therefor  crossings  not 
at  grade,  either  by  carrying  the 
highway  under  or  over  the  rail- 
road, or  by  reconstructing  the 
railroad  under  or  over  the  high- 
way, or  by  vacating,  relocating 
or  changing  the  lines,  width, 
direction  or  location  of  the  high- 
way and  the  opening  of  a  new 
highway  in  the  place  of  the  one 
vacated,  an§  this  includes  the 
power  to  order  such  changes  in 
the  property  and  facilities  of  the 
railroad  company  as  are  fairly 
incidental  to,  or  rendered  neces- 
sary by,  the  alteration  of  the 
crossings.  lb. 

10.  An  order  of  the  public  utility 
board  made  pursuant  to  the 
Fielder  act  (Pamph.  L.  1913,  p. 
91,  ch,  57),  which  is  confined 
in  its  direction  to  the  railroad 
company  to  the  alteration  of  the 
crossings  by  changing  the  high- 
ways and  by  reconstructing  the 
railroad,  and  by  performing  such 
work  as  is  required  thereby, 
does  not  require  the  company  to 


make  changes  in  private  sidings 
and  the  like,  not  its  property, 
and  not  within  the  limits  of  the 
right  of  way.  lb. 

11.  Where  an  order  of  the  publio 
i     utility  board  for  the  elimination 

of    grade    crossings    under    the 
'     Fielder  act  (Pamph.  L.  1913,  p. 
j     91,  ch.  57)  is  confined  in  its  di- 
rection to  the  railroad  company 
to   the   alteration   of   the   cross- 
!     ings  by  changing  the  highways 
and  by  reconstructing  the  rail- 
I     road    and    by    performing    such 
'     work   as  is  required  thereby,   a 
I     change  in  the  location  of  a  sta- 
I     tion  building  not  fairly  inciden- 
tal   to,    nor   rendered    necessary 
by,  the  changing  of  the  highways 
or  the  reconstruction  of  the  rail- 
road,   is    not   required    by   such 
order.  lb. 

12.  An  order  of  the  public  utility 
board  for  the  elimination  of 
grade  crossings  under  the  Fielder 
act  (Pamph.  L.  1913,  p.  91,  ch. 
57),  which  is  confined  in  its  di- 
rections to  the  railroad  company 
to  the  alteration  of  the  cross- 
ings by  changing  the  highways 
and  by  reconstructing  the  rail- 
road and/  by  performing  such 
work  as  is  required  thereby,  does 
not  require  the  construction  by 
the  railroad  company  of  struc- 
tures upon  its  lands  for  the  use 
of  private  parties  in  substitu- 
tion for  structures  now  occupied 
by  them  as  lessees,  and  which 
will  bfe  rendered  useless  by  the 
elimination  work.  lb. 

13.  Where  the  order  of  the  public 
utility  board  under  the  Fielder 
act  (Pamph.  L.  1913,  p.  91,  ch. 
57)  for  the  elimination  of  grade 
crossings  directs  the  street  rail- 
way company  to  pay  ten  per 
centum  of  the  expense  of  the 
changes  required  by  the  order 
directly  chargeable  to  the  cross- 
ings used  by  it.  that  being  the 
maximum  amount  allowed  by  the 
statute,  the  steam  railroad  com- 
pany cannot  complain   that  the 
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street  railway  company  was  not 
ordered  to  pay  more.  Ih 

14.  An  order  made  by  the  public 
utility  board  under  the  Fielder 
act  (Pamph.  L.  1913,  p.  91,  ch. 
57),  requiring  the  railroad  com- 
pany to  make  changes  in  the  ex- 
isting and  remaining  streets  in 
respect  to  grade,  width  and  struc- 
ture, and  to  make  other  changes 
by  the  abolition  of  existing  cross- 
ings and  the  substitution  of  other 
crossings  therefor  on  new  high 
ways,  is  not  invalid  by  reason 
of  such  requirements,  it  appear- 
ing that  such  changes  are  all 
fairly  incidental  to,  and  were 
rendered  necessary  by,  the  sep- 
aration of  grades,  having  refer 
ence  to  the  interests  of  the  rail 
road  company  as  well  as  those 
of  all  the  people  who  have  occa- 
sion to  cross  the  railroad.       Ih. 

15.  Section  13  of  the  General  Rail- 
road act,  as  amended  by  Pamph. 
L.  1914,  p.  490,  confers  upon  a 
railroad  company  power  to  take 
by  condemnation  any  land  or 
property  required  for  the  pur- 
pose of  complying  with  an  order 
made  by  the  public  utility  board 
under  the  Fielder  act  {Pamph, 
L,  1913,  p.  91,  ch.  57),  and  the 
owners  of  property  to  be  taken 
have  no  right  to  be  made  parties 
to,  or  to  demand  a  hearing  in, 
the  proceedings  under  the  Fielder 
act.  Ih 

16.  The  provisions  of  the  Fielder 
act  (Pamph.  L.  1913,  p.  91,  ch. 
57)  are  applicable  alike  to 
highways  existing  at  the  time  of 
the  construction  of  the  railroad 
and  to  highways  subsequently 
laid  out.  Ih. 

17.  An  order  made  by  the  public 
utility  board  under  the '  Fielder 
act  (Pamph.  L.  1913.  p.  91,  ch. 
57),  requiring  the  railroad  com- 
pany to  make  changes  in  the 
highways  outside  of  its  right  of 
way  at  its  own  expense,  is  valid 


in  respect  to  such  requirement, 
it  appearing  that  such  changes 
are  fairly  incidental  to  the 
changes  ordered  in  the  crossings 
at  the  railroad.  Ih. 

18.  The  Supreme  Court,  upon  re- 
view by  certiorari  of  an  order  of 
the  public  utility  board  under 
the  Fielder  act  (Pamph.  L.  1913, 
p.  91,  ch.  57),  will  not  disturb 
the  action  of  the  board  in  adopt- 
ing plans  of  its  own  rather  than 
those  suggested  by  the  railroad 
company  unless  such  action  was 
unreasonable,  or  based  upon 
some  illegal  principle,  or  lacks 
evidential   support.  Ih. 

19.  The  fact  that  an  order  made  by 
the  public  utility  board  under 
the  Fielder  act  (Pamph.  L.  1913, 
p.  01,  ch.  57)  makes  no  pro- 
vision for  such  modification  of 
the  details  of  the  plans  as  may 
become  necessary  during  the 
progress  of  the  work,  is  no  rea- 
son for  setting  aside  the  order. 
There  is  a  reasonable  presump- 
tion in  favor  of  the  plans 
adopted,  and  the  board  mt^y  at 
any  time,  for  good  reasons,  prop- 
erly modify  its  order.  Ih. 

20.  Statutory  requirements  enacted 
by  the  legislature  for  public 
safety  under  the  police  power  of 
the  state  are  not  a  taking  of 
private  property  for  public  use 
without  just  compensation,  al- 
though conformity  to  such  re- 
quirements involves  expense.   Ih. 

21.  Railroad  corporations  may  in 
the  exercise  of  the  police  power 
by  the  legislature  be  required  at 
their  own  expense  not  only  to 
abolish  grade  crossings  that  ex- 
isted when  the  railroad  was  con- 
structed, but  also  to  carry  their 
tracks  over  highways  laid  out 
since  the  construction  of  the  rail- 
road or  to  carry  such  highways 
over  their  tracks;  and  the  ex- 
pense of  such  permanent  improve- 
ment of  the  raUroad  property 
may  be  imposed  by  the  legislature 
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upon  the  railroad  corporation  op- 
erating such  railroad  without 
violating  any  constitutional  pro- 
vision. 76. 

22.  A  statutory  requirement  for  the 
abolition  of  grade  crossings  is 
□either  uuconstitutional  or  un- 
reasonable because  it  does  not 
affirmatively  authorize  the  rail- 
road company  to  lessen  or  elimi- 
nate the  danger  at  such  crossing 
by  decreasing  the  number  of  its 
train  movements.  Ih. 

28.  The  object  of  a  law  must,  by 
force  of  the  constitution,  be  sin- 
gle and  be  expressed  in  its  title ; 
but  the  methods  of  attaining  such 
object  and  the  matters  relating 
thereto,  which  may  be  as  various 
as  such  object  requires,  need  be 
expressed  in  the  terms  of  the 
enactment  only.  76. 

24.  Any  contract  that  a  railroad 
corporation  is  empowered  by  the 
state  to  enter  into  is  made  sub- 
ject to  the  future  exercise  by  the 
state  of  its  police  power;  and 
hence  the  obligations  of  such  con- 
tracts are  not  in  a  constitutional 
sense  impaired  by  such  future 
legislation.  76.1 

25.  A  state  statute  requiring  the' 
elimination  of  dangerous  grade 
crossings  is  an  exercise  of  the 
police  power  that  is  within  the 
scope  of  the  local  law,  and  is  notj 
an  interference  with  interstate 
commerce  in  the  present  state  of 
federal  legislation  upon  that  sub-i 
ject.  76. 

26.  The  supplement  to  "An  act  con- 
cerning public  utilities,"  ap-, 
proved  March  12th,  1913  ( Fielder | 
act),  is  not  an  invasion  of  the 
exclusive  jurisdiction  of  the, 
Court  of  Chancery  to  regulate 
conflicting  public  easements.    76.1 

27.  The  Fielder  act  does  not  impair; 
the  mandamus  power  of  the  Su-! 
preme  Court.  76.1 

Siee  also  Public  Utilities  Act,  1.1 


HIGHWAYS. 

.  Under  chapter  156  of  the  laws 
of  1915,  now  no  longer  a  part 
of  the  statute  (Patnph,  L.  1916, 
p.  49),  a  pedestrian  crossing  a 
street  at  a  place  other  than  a 
cross-walk  is  barred  from  main- 
taining an  action  against  an 
owner  of  a  vehicle  not  himself 
driving,  for  damages  caused  by 
a  collision,  but  is  not  barred  as 
against  a  driver  of  the  vehicle 
whether  owner  thereof  or  ser- 
vant of  the  owner.  Schreiner 
V.  Qrinnell,  37 

.  The  plaintiff-respondent  and  de- 
fendant-appellant entered  into 
an  agreement  which  provided, 
inter  alia^  that  the  express  com- 
pany assumed  all  risks  of  in- 
juries to  person  or  property  of 
any  employes,  exclusively  in  its 
service  while  upon  the  premises 
of  the  railroad  company,  and 
agreed  to  indemnify  and  save 
the  railroad  company  harmless 
from  all  claims  that  might  be 
made  against  it,  and  from  all 
loss,  damage  and  expense  that 
might  be  so  incurred  by  it,  as 
well  as  against  the  expense  of 
resisting  any  such  claims, 
whether  successfully  resisted  or 
not,  it  being  understood  that 
the  railroad  company  should 
not,  under  any  circumstances, 
be  responsible  or  liable  for  any 
such  loss,  damage  or  injury. 
Thereafter  two  actions  were  in- 
stituted against  the  plaintiff  by 
father  and  son  for  Injuries  to 
the  latter,  a  minor,  who,  while 
in  the  exclusive  employ  of  the 
express  company  and  while  driv- 
ing one  of  its  wagons  from  the 
express  building  to  the  com- 
pany's stable  after  he  had  com- 
pleted his  work  for  the  day,  was 
injured  by  being  thrown  out  of 
the  wagon,  which  was  run  into 
by  one  of  the  railroad  company's 
locomotives  on  its  tracks  where 
they  crossed  at  grade  a  passage- 
way maintained  by  it  which  had 
all  of  the  appearances  of  a  pub- 
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lie  street,  upon  which  the  boy 
was  present  by  implied  invita- 
tion from  the  railroad  company. 
Judgments  were  recovered  against 
the  railroad  company  by  the 
father  and  son  in  appropriate 
actions,  and  the  company  also 
expended  certain  moneys  in  re- 
sisting the  actions.  These  judg- 
ments, and  the  sum  so  expended, 
were  paid  by  the  railroad  com- 
pany, and  it  then  brought  suit 
to  recover  under  the  contract 
mentioned.  A  jury  being 
waived,  the  case  was  tried  upon 
an  agreed  state  of  facts  before 
a  circuit  judge  who  found  for 
the  plaintiff  and  against  the  de- 
fendant and  awarded  judgment 
for  the  full  amount  claimed. 
Held,  correct.  Central  R.  R. 
Co.  V.  Morgan,  165 

3.  A  landowner  who  invites  ^others 
to  use  a  private  way  owned  by 
him  as  though  it  were  a  public 
street,  and  under  the  belief  that 
it  is  such,  owes  to  them  as  such 
owner  no  greater  duty  than  thatj 
owed  by  the  public  to  one  using, 
a  highway.  Reaney  v.  Central 
R.  R.  Co.,  282 

4.  The  circumstance  that  new  ele- 
ments of  locomotion,  such  as 
electricity,  steam,  &c.,  have  been 
added  to  vehicles  using  public 
highways  has  not  wrought  any 
modification  in  the  legal  princi- 
ple that  the  driver  of  a  vehicle 
has  no  superior  legal  right  in 
the  use  of  the  highway  over  a 
pedestrian  in  the  exercise  of  a 
lawful  right  to  cross  the  high- 
way, but  that  the  law  imposes 
reciprocal  obligations  to  use  rea- 
sonable  care.     Pool   v.   Brown, 

314 
See  aUo  Bridges,  S. 


HUSBAND  AND  WIFE. 
See  Desertion,  1,  2,  3.  . 

INDICTMENTS. 
See  Criminal  Law,  3,  4,  5. 


INHERITANCE    TAX. 

.  Stocks  in  New  Jersey  corpora- 
tions, pledged  by  a  non-resident 
during  his  lifetime  as  collateral 
security  for  a  note,  are  not  sub- 
ject to  the  transfer  tax  at  his 
death  under  the  act  of  1914 
(Pamph.  L.,  p.  267),  imposing 
a  tax  on  such  shares  when  trans- 
ferred by  will  or  intestate  laws, 
since  the  rights  of  the  unpaid 
pledgee  in  the  stocks  did  not 
permit  of  a  transfer  of  the  stocks 
by  the  will  of  the  deceased 
pledgor.  Security  Trust  Co.  v. 
mtcards,  396 

.  The  Inheritance  Tax  law 
{Pamph.  L.  1909,  p.  325),  as 
amended  {Pamph.  L.  1914,  p. 
267),  is  a  succession  and  not  a 
property  tax,  and  does  not  vio- 
late any  provision  of  the  federal 
or  state  constitutions  intended  to 
secure  equality  of  rights.  Max- 
well V.  Edwards,  446 

t.The  act  of  April  9th,  1914 
(Pamph.  L.,  p.  267),  amending 
the       Inheritance       Tax       law 

*  {Pamph.  L.  1909,  p.  325),  if 
discriminatory  at  all,  discrimi- 
nates when  considered  with  cog- 
nate legislation  in  favor  of  the 
non-resident,  and,  although  it 
does  not  produce  absolute  equal- 
ity, it  is  a  workable  rule,  and  a 
step  in  the  evolution  making  for 
practical  equality  of  taxation  in 
so  far  as  such  equality  can  be 
evolved  under  our  dual  system 
of  government,  and  is  therefore 
valid.  Ih. 

\.  The  true  meaning  of  section  4  of 
the  Inheritance  Tax  act  {Pamph. 
L.  1914,  p.  269),  dealing  with 
exemptions  and  the  imposition  of 
a  graduated  transfer  tax  upon  de- 
cedent«'  estates,  is  that  (1)  the 
first  $5,000  shall  be  exempt,  (2) 
the  next  $45,000  shall  be  sub- 
ject to  a  tax  of  one  per  cent., 
(3)  the  next  $100,000  shall  be 
subject  to  a  tax  of  one  and  one- 
half  per  cent.,  (4)  the  next  $100,- 
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000,  shall  be  subject  to  a  tax  of! 
two  per  cent.,  and  (5)  all  the 
amount  over  $250,000  shall  be| 
subject  to  a  tax  of  three  per 
cent.     Torrance  v.  Edwards,  507 


INITIATIVE. 
fifec  Commission  Government,  2. 

INSTRUCTIONS   TO  JURIES. 

1.  Assuming  that  a  request  that  the 
plaintiff  must  satisfy  the  jury, 
by  a  preponderance  of  the  testi- 
mony that  an  accident  happened 
as  she  described,  referred  to  all 
evidence  adduced  on  her  behalf,! 
and  was  therefore  good,  never- 
theless an  addition  in  the  request 
that  if  the  accident  happened  in 
any  other  way  than  as  testified 
to  by  the  plaintiff  herself,  she 
cannot  recover,  is  erroneous. 
Sckreiber  v.  Pub.  Serv.  Ry.  Co., 

183 

2.  Where  an  instruction  asked  for:! 
is  partly  good  and  partly  bad,; I 
it  is  proper  to  refuse  it  alto- 
gether: and  it  is  not  error  to 
refuse  to  charge  a  request  con- 
taining several  propositions,  if 
any  of  them  are  unfounded.     lb. 

3.  A  charge,  in  reply  to  the  jury's 
question  whether  they  must  ac- 
cept circumstantial  evidence,  that 
they  must  accept  all  evidence, 
coupled  with  the  charge  that  it 
was  a  question  of  what  they  be- 
lieved of  the  testimony,  was 
proper.     State  v.  Crivelli,      259 

INTOXICATING   LIQUORS. 

The  provision  of  the  Inns  and 
Tavern  act  of  1913  (Pamph.  L., 
p.  574),  providing  that  "whenever 
the  ratio  between  the  popula- 
tion of  any  city,  town,  township, 
borough  or  village,  and  the  num- 
ber of  licensed  places  situate 
therein    for    such    sale    of    said 


liquors  shall  exceed  the  ratio  of 
five  hundred  to  one,  additional 
licenses  for  sale  of  such  liquors 
therein  ♦  ♦  ♦  may  be  is- 
sued,** &c.,  expressly  excludes 
from  its  provisions  hotels  con- 
taining upwards  of  fifty  spare 
rooms  and  beds.  Consequently, 
the  number  of  such  licensed  ho- 
tels having  upwards  of  fifty 
spare  rooms  and  beds  cannot  be 
taken  into  consideration  in  com- 
puting the  ratio  of  the  licensed 
places  to  the  population,  since 
the  provision  of  the  statute  is 
only  intended  to  regulate  the 
number  of  inns  and  taverns  hav- 
ing less  than  fifty  spare  rooms 
and  beds.  Fort  v.  Common 
Pleas  of  Monmouth,  144 

JURISDICTION. 

.  The  state  courts  have  jurisdic- 
tion in  actions  brought  inde- 
pendently of  the  federal  statutes 
for  some  wrong  done,  where  the 
federal  statutes  come  incident- 
ally into  operation  by  reason  of 
some  regulatory  provision  con- 
tained therein  and  where  the  ac- 
tion itself  is  brought  neither  for 
a  violation  or  enforcement  of  the 
federal  statute  nor  for  the  pur- 
pose of  assailing  the  validity  or 
legal  efficacy  of  the  provisions 
of  the  federal  statute.  Kells 
Mill  and  Lumber  Co.  v.  Penna, 
R.  R.  Co.,  490 

.  An  action  of  replevin  may  be 
brought  in  a  state  court  to  re- 
cover certain  goods  in  the  cus- 
tody of  a  carrier,  although  the 
goods  were  shipped  from  one 
state  to  another,  and  the  demur- 
rage charges,  by  reason  of  the 
refusal  to  pay  which  led  the  car- 
rier to  refuse  delivery,  were 
governed  by  tariffs  filed  with  the 
interstate  commerce  commission 
under  the  federal  statute.        76. 

I  LABOR. 

il.  In     enacting     the     Workmen's 
'     Compensation  act  and  declaring 
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that  every  contract  of  hiring 
made  subsequent  to  its  going 
into  effect  shall  be  presumed  to 
have  been  made  with  reference 
to  the  act,  &c.,  the  legislature 
must  have  had  in  mind  contracts 
which  were  valid  in  law,  or  at 
least  contracts  which  were  not 
prohibited  by  statute;  hence, 
where  an  infant  thirteen  years 
of  age  was  employed  in  a  fac- 
tory, in  direct  contravention  of 
the  provisions  of  chapter  64  of 
the  laws  of  1904  (Patnph.  L.,  p. 
152),  and  was  injured  while  so 
employed,  the  scheme  of  com- 
pensation provided  by  the  Work- 
men's Compensation  act  in  no- 
wise applies,  and  the  common 
law  liability  of  the  employer  to 
compensate  the  employe  for  in- 
juries alleged  to  have  been 
caused  by  the  negligence  of  the 
master  is  not  affected  thereby. 
Hetsely  Jr.t  v.  Wasson  Piston 
Ring  Co.,  201 

2.  A  father  who  has  allowed  his 
son,  under  the  age  of  fourteen, 
to  work  in  a  factory  in  violation 
of  the  statute  prohibiting  the 
employment  of  children  ynder 
the  age  of  fourteen  in  factories, 
cannot  recover  from  the  em- 
ployer damages  resulting  from 
injuries  received  by  the  son 
which  arose  out  of  the  employ- 
ment Hetzel,  8r.y  v.  Wasson 
Piston  Ring  Co.,  205| 


LANDLORD  AND  TENANT. 

1.  Upon  a  certiorari  to  review  a 
judgment  of  a  District  Court 
summarily  dispossessing  a  ten- 
ant, the  only  question  to  be  con- 
sidered is  whether  the  District 
Court  had  jurisdiction,  and  in 
considering  this  question  the  Su- 
preme Court  cannot  review  the 
findings  of  facts,  but  can  only 
determine  whether  there  was  any' 
evidence  from  which  the  juris- 1 
dictional  facts  might  have  been 
found.     Moreland  v.  Steen,    3831 


2.  Judgment  of  dispossession  in 
such  case  might  result  in  turn- 
ing the  tenant  out  of  possession, 
while  the  purchaser  at  the  tax 
sale,  who  was  not  a  party  to  the 
proceeding,  would  be  entitled  to 
possession  rather  than  the  land- 
lord, but  this  diflSculty  can  be 
met  by  controlling  the  writ  of 
possession.  Ih. 

3.  The  well-settled  law  that  upon 
the  termination  of  a  tenancy  by 
its  own  limitation  or  by  volun- 
tary act  of  the  tenant,  in  the  ab- 
sence of  a  special  custom,  there 
is  no  right  of  emblements,  ap- 
plies as  well  to  tenancies  which 
have  beep  terminated  between 
seed  time  and  harvest  with  the 
consent  of  the  landlord.  O^Leary 
V.  Harris,  671 

Bee  also  Tax  Sales,  2. 


LARCENY. 
See  Criminal  Law,  16. 

MALICIOUS  PROSECUTION. 

1.  Webb,  the  secretary,  superin- 
tendent and  manager  of  a  manu- 
facturing corporation,  caused  the 
arrest  of  the  plaintiffs,  two  for- 
mer employes  of  the  company,  for 
the  larceny  of  certain  articles, 
the  property  of  the  company, 
found  in  their  possession.  The 
plaintiffs  claimed  that  Webb  had 
given  them  these  articles,  but 
of  this  claim  the  corporation  had 
lio  actual  notice.  The  plaintiffs 
were  tried  and  acquitted,  of  the 
charge,  and  they  then  brought 
an  action  against  the  company 
for  malicious  prosecution.  Webb 
had  no  express  authority,  nor 
bad  he  any  impjied  authority  to 
give  away  the  property  of  the 
company,  and  the  gift,  if  made, 
was  a  personal  matter  between 
him  and  the  plaintiffs,  and  so 
knowledge  of  the  gift  was  a  fact 
not    imputable    to    the    corpora- 
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tion.  The  other  facts,  knowl- 
edge of  which  by  Webb  was  im- 
putable to  the  company,  in  the 
absence  of  notice  that  plaintiffs 
claimed  the  articles  by  gift  from 
Webb,  "^ere  such  as  to  create  a 
probable  cause  for  the  company 
to  believe  that  the  plaintiffs  were 
guilty  of  larceny.  Hartdoni  v. 
Wehh  Mfg.  Co.,  262 

2.  Where  the  facts  are  not  in  dis- 
pute, the  question  of  probable 
cause,  in  actions  for  malicious 
prosecution,  is  one  of  law.        Ih. 

3.  The  fundamental  grounds  upon 
which  an  action  for  malicious 
prosecution  rests  are  that  it  was 
instituted  against  the  plaintiff 
without  reasonable  or  probable 
cause:  and  that  the  defendant 
was  actuated  by  a  malicious  mo- 
tive in  making  the  charge.  Un- 
less the  evidence  in  the  case  es- 
tablishes the  existence  of  both 
of  these  grounds,  the  plaintiff's 
suit  must  fail.  Vladar  v.  Klop- 
man,  575 

4.  Where,  in  a  suit  for  damages  for 
malicious  prosecution,  the  ques- 
tion whether  or  not  the  defend- 
ant had  probable  cause  for  insti- 
tuting the  prosecution  against  the 
plaintiff  depends,  in  part  at  least, 
upon  tacts  the  existence  of  which 
are  in  dispute,  it  is  the  function 
of  the  jury  to  settle  those  facts,! 
and,  upon  doing  so,  to  determine 
on  the  whole  case  whether  or 
not  probable  cause  has  been 
shown,  such  determination  being 
based  upon  proper  instructions 
from  the  trial  court.  But  where 
the  facts  are  not  controverted, 
the  question  of  probable  cause  is 
one  of  law,  to  be  determined  by 
the  court,  and  its  submission  to 
the  jury  is  improper.  76. 


MANDAMUS. 

1.  The  writ  of  mandamus  will  or- 
dinarily not  be  awarded  when 
such  award  will  create  disorder 


or  confusion,  or  injuriously 
affect  the  rights  of  third  per- 
sonjB.  MoCormiak  v.  New 
Brunswick^  117 

2.  The  questions  raised  in  this  case 
being  such  as  should  have  been 
raised  promptly  by  a  writ  of 
certiorari  attacking  a  contract 
for  a  public  improvement — Held, 
that  mandamus  to  assess  the  ex- 
pense of  such  improvement 
should  be  denied  where  it  ap- 
peared that  it  would  involve  a 
determination  as  to  the  legality 
of  the  contract  after  the  im- 
provement was  completed  and 
the  contract  ^rice  paid.  lb, 

3.  When  a  rule  to  show  cause  why 
a  peremptory  writ  of  mandamus 
should  not  issue  has  been  made 
absolute,  and  after  such  decision 
was  announced,  the  respondents, 
for  the  purpose  of  reviewing  it, 
obtained  leave  to  frame  plead- 
ings upon  which  a  final  judg- 
ment might  appear  on  the  rec- 
ord, the  return  in  such  fictitious 
pleadings  to  the  alternative  writ 
must  aver  no  fact  and  must 
tender  no  issue  as  to  any  fact 
that  was  not  before  the  court 
at  the  time  the  decision  to  be 
reviewed  was  pronounced.  Ham- 
ilton Twp.  V.  Mercer  County 
Traction  Co.,  163 

4.  The  right  of  a  citizen  to  the 
issue  of  a  prerogative  writ  is 
only  recognized  when  it  is  ap- 
parent that  the  public  conveni- 
ence, or  interest,  will  be  sub- 
served by  the  remedy  desired. 
Doremus  v.  Freeholders  of  Pets- 
saiCf  197 

5.  Courts  of  law  will  not  interfere 
by  mandamus  to  compel  a  volun- 
tary unincorporated  association 
to  receive  into  their  social  rela- 
tionships one  who  is  personally 
disagreeable  to  them,  whether 
for  a  good  or  a  bad  reason,  when 
no  property  rights  are  involved. 
Frank  v.  Nat.  Alliance  of  Bill 
Posters,  380 
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See  also  Armori£S,  1,  2. 
Corporations. 
Grade  Crossings,  27. 


MASTER  AND  SERVANT. 

1.  Where  plaintifiTs  general  em- 
ployment was  that  of  running  a 
train  and  his  special  employ- 
ment was  as  fireman,  and  there 
was  evidence  to  show  that  in 
emergencies  firemen  were  accus- 
tomed to  perform  the  duties  of 
a  brakeman,  it  was  too  narrow 
a  definition  of  the  word  "em- 
ployment" to  hold  that  a  fire- 
man, acting  in  an  emergency  in 
the  capacity  of  brakeman,  was 
a  volunteer,  since  such  duties 
were  a  part  of  his  general  em- 
ployment of  running  the  train. 
Hendee  v.  Wildwood,  Del,  Bay, 
rfc,  R.  R.  Co.,  32 

2.  For  all  acts  done  by  a  servant 
in  obedience  to  the  express 
orders  or  direction  of  the  mas 
ter,  or  in  the  execution  of  the 
master*s  business,  within  the 
scope  of  his  employment,  and  for 
acts  in  any  sense  warranted  by 
the  express  or  implied  authority 
conferred  upon  him,  considering 
the  nature  of  the  service  re- 
quired, the  instructions  given 
and  the  circumstances  under 
which  the  act  is  done,  the  master 
is  responsible.     Klitch  v.  Betta, 

348 

3.  Where  a  servaiit  is  acting  within 
the  scope  of  his  employment,  and 
by  his  negligence  causes  injury 
to  a  third  party,  the  master  will 
be  responsible,  although  the  ser- 
vant's act  was  contrary  to  his 
master's  orders.  lb. 


4.  Where  the  act  of  a  servant  is  a 
willful  one,  not  expressly  or  im- 
pliedly within  the  line  of  the 
servant's  duty  or  employment, 
entirely  disconnected  therefrom, 
done,  not  as  a  means,  or  for  the 
purpose  of  performing  the  mas- 
ter's work,  the  master  is  not  re- 

VOL.  LXXXIX.  49 


sponsible    for    such    act    of    the 
servant.    Ward  v.  JBrie  R.  R,  Co., 

525 

.  The  above  rule  applied  in^  this 
case,  where  it  appears  the  de- 
fendant's watchman  or  detective 
shot  the  plaintiff  as  he  ap- 
proached the  watchman  on  de- 
fendant's property,  without  any 
notice  or  reason  for  such  shoot- 
ing. HeUd,  it  was  error  not  to 
grant  a  motion  to  nonsuit  or  di- 
rect a  verdict  in  favor  of  the  de- 
fendant, the  master.  /&. 

.  An  employe  assumes  the  risk  of 
such  dangers  attending  the  prose- 
cution of  his  work  as  he  knows, 
or  could  discover  by  the  exercise 
of  ordinary  care  for  his  personal 
safety,  and  for  hurt  happening 
to  him  from  those  dangers,  the 
employer  is  not  responsible.  Dis- 
tinction between  contributory 
negligence  and  assumption  of 
risk  pointed  out.  Ceiola  v.  Le- 
high Valley  R.  R.  Co.,  691 

'.  Where,  as  a  part  of  its  operating 
system,  a.  common  carrier  by 
railroad  in  interstate  commerce 
has  provided,  and  notified  its 
employes  of,  a  rule  that  in  the 
"movement  of  trains"  when  "cars 
are  pushed  by  an  engine,"  a  man 
shall  take  "a  conspicuous  posi- 
tion on  the  front  end  of  the  lead- 
ing car  to  signal  the  engineman 
in  case  of  need,"  and  an  employe, 
so  notified  of  the  rule,  who,  in 
the  performance  of  his  duties, 
has,  in  reliance  upon  the  rule, 
placed  himself  two  hundred  feet 
in  front  of  a  long  train  of 
empty  freight  cars  not  being 
"drilled"  and  standing  on  a 
track  not  used  for  "drilling" 
purposes,  without  engine  or 
crew,  is  run  down  because  a 
train  crew  attached  an  engine 
to  the  far  end  of  the  train  and 
without  warning  pushed  it  over 
him.  without  a  man  being  placed 
on  the  front  end  of  the  leading 
car  in  accordance  with  the  rule, 
the  question  of  the  negligence  of 
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the  train  crew,  the  common  car- 
rier's employes,  was  properly 
left  to  the  jury.  Citing  D*Ag- 
nostino  v,  Pennsylvania  Railroad 
Co.,  72  A".  J.  L.  358,  and  Oer- 
manus  v.  Lehigh  Valley  Railroad 
Co.,  74  Id,  662.  Willever  v, 
))€L,  Lack,  and  W.  R.  R,  Co., 


8.  The  ^'assumption  of  risk"  of  a 
section-gang  foreman  engaged  in 
interstate  commerce  in  the  em 
ploy  of  a  common  carrier  by  rail' 
road,  whose  duty  it  is  to  look, 
out  for  the  safety  of  himself  as 
well  as  of  the  men  under  him, 
does  not  include  the  negligence 
of  his  fellow-employes  under  the 
Federal  Employers*  Liability  act 
in  failing  to  take  a  precaution  or 
give  a  warning  provided  with 
his  knowledge,  to  secure  his 
safety  by  the  system  adopted  by 
his  employer  for  the  operation  of 
the  railroad  upon  which  he 
worked.  Distinguishing  Precod- 
nick  V.  Lehigh  Valley  Railroad 
Co.,  74  A'.  J.  L.  566.  lb. 


MAXIMS. 
Quod  non  apparet  non  est,        238 
Res  ipsa  loquitur,  345 

Respondeat  superior,  351 

Damnum  absque  injuria,  656 

Argumevtum  ab  inconvenienti,  664 

MECHANICS*  LIEN. 

1.  By  the  term  "building"  as  used  j 
in  section  1  of  the  Mechanics* 
Lien  law  {Comp.  Stat.,  p.' 
3291)  is  meant  "An  edifice  con-i 
structed  for  use  or  convenience, 
as  a  house,  a  church,  a  shop, 
&c.,  attached  to  and  becoming 
a  part  of  the  land  itself."  Rabb^ 
V.  Ellison,  Inc.,  416, 


.  A  structure  of  frame  and  iron 
attached  to  land,  and  designed 
for  professional  baseball  pur- 
poses, and  consisting  of  a  grand- 
stand, roofed,  fioored  and  in 
parts  enclosed,  containing  club 
houses,  dressing,  bath,  heating, 
locker  and  toilet  rooms,  refresh- 
ment booths,  ofiBces,  stairs  and 
seats;  bleacher  stands  having 
flooring,  seats  and  toilet  rooms; 
and  high,  tight  board  fences  en- 
closing the  playing  field  and  phy- 
sically connected  with  the 
stands,  is  a  "building**  within 
the  meaning  of  the  term  as  used 
in  section  1  of  the  Mechanics' 
Lien  law.    Comp.  Stat.,  p.  3291. 

lb, 

.  In  a  mechanics*  lien  suit  the 
whole  claim  is  not  vitiated  be- 
cause of  one  or  more  items  in- 
properly  set  out  in  the  bill  of 
particulars,  if  the  good  and  bad 
items  are  not  inseparably 
blended.      Rizzolo    v.    Poysher,, 

618 

.  A  general  statement  in  the  bill 
of  particulars  of  a  mechanics* 
lien  claim  that  the  work  was 
done  by  contract  at  a  price  men- 
tioned is  sufilcient.  lb. 

5.  Where  an  architect  wrongfully 
refuses  to  issue  certificates  of 
completion  of  work,  it  is  not 
necessary  to  show  that  the 
owner  participated  in  the  wrong- 
ful refusal,  in  order  to  sustain 
an  allegation  of  fraud,  based 
upon  such  refusal.  lb. 


MORTGAGES. 
See  Constitutional  I^w,  3. 

MOTOR  VEHICLES. 

Chapter  136  of  the  session  laws  of 
1916  {Pamph.  L.,  p,  283),  regu- 
lating the  operation  of  auto 
buses,  or  jitneys,  in  cities  of 
this  state,  which   requires  as  a 
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prerequisite  to  municipal  con 
sent  to  such  operation  the  filing 
of  a  bond  by  the  owners  of  such 
vehicles  against  bodily  injury 
or  death  as  a  result  of  an  acci- 
dent occasioned  by  the  operation 
of  such  vehicles  in  the  public 
streets,  and  the  imposition  of  a 
tax  on  gross  receipts  of  five  per 
cent.,  does  not  violate  the  four- 
teenth amendment  to  the  federal 
constitution  requiring  equal  pro- 
tection of  the  laws.  West  v. 
Ashury  Park,  402 


MUNICIPAL   CORPORATIONS. 

(Powers,  Liabilities,  &c.) 

When  a  meeting  of  a  municipal 
body  is  regularly  held  for  the 
purpose  of  filling  an  appoint- 
ment to  an  office,  the  term  of 
the  incumbent  of  which  has  ex- 
pired, and  no  decision  is  reached 
at  such  meeting  but  an  adjour 
ment  is  had,  the  adjourned  meet- 
ing is  a  continuation  of  the  first 
and  the  election  held  at  such 
meeting  is  as  of  the  date  of  the 
first  meeting.     Collins  v.  Sauer, 

139 

NAVIGATION. 
See  Bridges,  5,  6,  7. 


NEGOTIABLE  INSTRUMENTS. 

1.  Where  one  makes  a  promissory 
note  payable  to  his  own  order 
for  the  accommodation  of  an- 
other, and  endorses  it  to  the  per- 
son for  whose  accommodation  it 
was  made,  the  maker  may,  in  an 
action  by  such  accommodation 
holder,  set  up  a  failure  of  con- 
sideration. First  National  Bank 
of  Roselle  v.  Dorvall,  208 

2.  If,  in  an  action  on  a  promissory 
note  against  the  maker,  there 
is  evidence  to  show  that  the 
note  was  made  for  the  accommo- 
dation of  one  not  a  party  to  the 
note,   the   proceeds,   however,   to 


be  used  to  redeem  his  property, 
and  not  for  the  accommodation 
of  the  holder  who  advances  the 
money,  a  finding  by  the  trial 
court  in  accordance  with  such 
testimony  will  not  be  reversed 
on  appeal  because  there  is  con- 
trary evidence  tending  to  show 
that  the  note  was  made  and  de- 
livered for  the  accommodation  of 
the  holder,  for  the  weight  of  the 
testimony  is  not  subject  to  re- 
view on  appeal.  76. 


NEGLIGENCE. 

1.  A  request  which  would  exclude 
from  the  consideration  of  the 
jury  any  question  of  negligence 
on  the  part  of  defendant  in  stop- 
ping Its  car  in  a  certain  place, 
and  of  such  negligence  being  a 
producing  cause  of  accident  to 
plaintiff,  was  rightly  refused,  as 
the  jury  were  justified  in  finding 
for  plaintiff  even  though  not  sat- 
isfied that  the  car  started  while 
she  attempted  to  board  it,  there 
being  evidence  to  support  the 
conclusion  that  the  accident  re- 
sulted from  the  stopping  of  the 
car  in  a  place  of  danger  and  that 
it  was  not  contributed  to  by  any 
neglect  on  the  part  of  the  plaint- 
iff to  use  care  for  her  own  safety. 
Schreihcr  v.  Pub.  Serv.  Ry.  Co., 

183 

2.  Where  the  evidence  showed  that 
the  plaintiff  suffered  injury  by 
reason  of  a  combination  of  ele- 
ments creating  a  situation  call- 
ing for  the  exercise  of  some  care 
on  the  part  of  the  carrier  for  the 
safe  exit  of  the  plaintiff  from  its 
train,  and  that  the  defendant  ex- 
ercised no  degree  of  care,  a  non- 
suit was  error.  Qore  v.  Del., 
Lack,  and  W.  R.  R.  Co.,        224 

3.  Plaintiff  while  in  the  act  of  cross- 
ing a  street  intersection  with  his 
horse  and  wagon  was  struck  by 
an  automobile  driven  by  defend- 
ant. Held,  under  conflicting  ac- 
counts of  the  circumstances  at- 
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tending  the  accident,  the  ques-j 
tion  of  negligence  of  the  defend- 
ant and  the  contributory  negli- 
gence of  the  plaintiff  were  for 
the  jury.  Rahinowitz  v.  HcnoA 
ihorne,  308J 

4.  Whore  there  was  testimony  that! 
the  plaintiff  attempted  to  cross | 
a  street  between  two  standings 
vehicles  which  obstructed  hisj 
view  for  some  distance,  and  thatj 
after  he  had  reached  a  point  | 
where  he  had  a  view  to  both, 
north  and  south,  he  looked  to 
the  north  and  saw  a  slow  mov- 
ing wagon  about  thirty  or  forty 
feet  away  and  then  looked  to 
the  south  and  saw  nothing  ap- 
proaching, whereupon  he  took  a 
ptep  forward  about  three  feet, 
when  he  was  struck  by  defend- 
ant's automobile  coming  from  the 
north,  which  gave  no  signal  or 
warning  of  its  approach — Heldj 
that  the  question  of  the  negli- 
gence of  the  defendant  and  the 
contributory  negligence  of  the 
plaintiff  was  for  the  jury.  Pool 
V.  Brown,  314 

5.  In  an  action  for  the  board  of 
horses  where  defendant  relies 
upon  a  counter-claim  based  upon 
the  loss  of  a  brood  mare,  injured 
in  the  pasture  field  of  plaintiff, 
no  legal  error  is  committed  by 
the  trial  court  in  refusing  a  re- 
quested instruction,  setting  forth 
in  effect  that  since  the  injury  oc- 
curred while  the  mare  was  under 
the  care  and  control  of  plaintiff, 
there  arose  from  this  situation  a! 
presumption  of  negligence  upon' 
plaintiff's  part,  and  that  the  bur-i 
den  is  therefore  imposed  upon' 
him  to  overcome  that  presump-| 
tion  by  preponderance  of  evi- 
dence sufficient  to  satisfy  thei 
jury  that  the  injury  was  notj 
caused  by  negligence  on  his  part. 
Fanshawe  v.  Ratclins,  344, 

\6.  Backing  an  automobile  out  intoj 
a  street,  without  warning  to 
other  users  of  the  street,  includ- 
ing  the   plaintiff,   who   was   in- 1 


jured  while  riding  a  motorcycle 
by  coming  into  collision  with 
another  automobile  in  an  at- 
tempt to  avoid  the  automobile 
backing.  The  defendant's  neg- 
ligence and  the  plaintiff's  con- 
tributory negligence  are  ques- 
tions of  fact  to  be  decided  by  a 
jury.  It  was  not  error  for  the 
trial  court  to  refuse  a  motion 
to  nonsuit  the  plaintiff  or  di- 
rect a  verdict  for  the  defendant. 
Puera  v.  Tier$,  520 

.  Plaintiff  drove  an  automobile  at 
a  speed  of  fifteen  miles  an  hour 
in  a  heavy  snowstorm  on  trol- 
ley tracks  covered  with  about 
two  feet  of  snow  on  a  two  per 
cent,  down  grade,  that  is,  a  ver- 
tical drop  of  two  feet  in  every 
one  hundred  lineal  feet,  with 
snow  beating  in  his  eyes  through 
a  slight  opening  in  the  wind- 
shield, which  permitted  him  to 
see  no  farther  than  twenty-five 
feet  ahead,  knowing  that  a  trol- 
ley car  was  likely  to  approach 
him  head-ton  from  the  opposite 
direction,  and  which  he  was 
looking  for;  which  automobile, 
so  then  and  there  traveling,  it 
appears,  could  not  be  stopped 
within  forty-five  feet,  although 
he  himself  did  not  know  within 
what  distance  he  could  have 
stopped  it — when  a  trolley  car 
aiipeared  within  the  range  of 
his  vision,  so  limited,  coming 
toward  him  at  a  speed  of  eight 
miles  an  hour,  without  giving 
any  audible  signal,  and  with 
which  he  collided,  notwithstand- 
ing be  did  what  he  could  to  stop 
his  automobile  by  working  the 
clutch  and  brakes;  and,  as  a  re- 
sult of  the  collision,  his  automo- 
bile was  damaged  and  he  him- 
self was  injured.  Held,  that 
plaintiff  was  guilty  of  contribu- 
tory negligence,  and,  therefore, 
not  entitled  to  recover.  Savage 
V.  Puh.  8erv.  Ry.  Co.,  555 

.  One  who,  while  riding  in  the  pri- 
vate automobile  of  another,  is 
injured  by  the  negligence  of  a 
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third  party,  may  recover  against 
the  latter,  notwithstandinf  that 
the  negligence  of  the  driver  of 
the  automobile  contributes  to 
the  injury,  where  the  person  in- 
jured is  without  fault  and  had 
no  authority  over  the  driver. 
Lange  v.  N,  Y.,  8u9q,  d  W.  R. 
R,  Co,,  604 

9.  If  one  injured  by  the  negligence 
of  a  third  party  had  no  au- 
thority over  the  driver  with 
whom  he  was  riding,  and  was 
not  negligent  himself,  and  the 
relation  of  master  and  servant, 
or  principal  and  agent,  or  mu- 
tual responsibility  in  a  common 
enterprise  did  not  exist,  then 
the  negligence  of  the  driver  can- 
not be  imputed  to  him.  /&. 

10.  In  an  action  to  recover  for  the 
death  of  a  person,  while  riding 
with  a'nother,  through  the  neg- 
ligence of  a  third  party,  it  is  not 
error  justifying  reversal  for  the 
trial  judge  to  charge  incidentally 
that  "if  decedent  had  no  au- 
thority over  the  driver,  and  was 
not  negligent  himself,  and  the 
relation  of  master  and  servant, 
or  principal  and  agent,  or  mu- 
tual responsibility  in  a  common 
enterprise  did  not  exist,  then 
the  negligence  of  the  driver  is 
not  imputable  to  the  decedent," 
even  though  there  was  no  evi- 
dence of  such  relation,  it  ap- 
pearing that  the  judge  charged 
in  effect  that  there  was  no  such 
relation,  and  limited  a  finding 
of  contributory  negligence,  if 
any,  to  want  of  reasonable  care 
upon  the  part  of  the  decedent 
himself.  lb. 

11.  The  plaintiff*s  intestate  was  the 
servant  of  an  express  company, 
and  in  the  performance  'of  his 
service  was  drawing  a  truck 
along  the  platform  of  a  railroad 
company  so  near  its  edge  that 
the  rear  of  the  truck  was  struck 
by  a  passing  engine  and  the  col- 
lision caused  him  to  be  thrown 
under   it,    which   ran   over   and 


killed  him.  He  had  been  in  the 
service  long  enough  to  know 
that  engines  were  constantly 
passing  along  the  rails  next  to 
the  platform,  which  was  of  suffi- 
cient width  to  allow  him  to  keep 
the  truck  beyond  the  danger  of 
being  struck  by  that  part  of  the 
engine  which  ordinarily  overlaps 
the  edge  of  the  platform,  and  the 
accident  happened  because  the 
deceased  was  pulling  the  truck 
within  the  range  of  that  part  of 
the  engine  which  usually  over- 
laps a  properly  constructed  plat- 
form. Held,  that  the  negligence 
of  the  deceased  contributed  to 
the  accident  and  the  railroad 
company  was  not  liable.  Hig- 
gins  V.  Erie  R,  R.  Co.,  629 

12.  Plaintiff,  a  middle-aged  woman, 
entered  defendant's  store  to  make 
purchases,  and  while  following 
one  of  the  saleswomen  to  the 
place  where  a  desired  article 
was,  fell  down  a  pair  of  stairs, 
which  she  did  not  see  and  of  the 
existence  of  which  she  had  no 
knowledge.  Since  under  the  evi- 
dence it  was  permissible  for  the 
jury  to  draw  either  of  two  infer- 
ences, that  the  saleswoman,  in 
passing,  opened  the  gate  leading 
to  the  stairs  to  let  the  plaintiff 
follow  her,  or  that  the  gate  was 
found  open  and  left  so  by  the 
saleswoman,  the  question 
whether  the  defendant  exercised 
reasonable  care  to  keep  and 
maintain  its  store  in  a  reason- 
ably safe  condition,  and  the  ques- 
tion whether  the  plaintiff  used 
reasonable  care  for  her  own 
safety,  were  jury  questions. 
Deronet  v.  Wooltoorth  Co,,     669 

See  also  Highways,  4. 

Stbeet  Railwats,  4. 


OFFICERS. 

,  An  unauthorized  person  who 
gains  possession  of  a  public  office 
by  force,  and  with  full  knowl- 
edge   that    his    title    thereto    is 
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disputed  by  the  lawful  incum-'i 
bent,  has  no  right  of  action'' 
against  the  public  for  the  pre-,! 
scribed  salary  during  such  usur-ji 
pation.    Oaakill  v.  Atlantic  City,, 

2691 


2.  The  prosecutor  was  appointed  to 
the  office  of  city  clerk  of  At- 
lantic City,  for  one  year  at  a 
stated  salary,  and  held  the  office 
without  reappointment  for  three 
years,  when  he  was  superseded 
by  another.  He  contests  the  le- 
gality of  the  appointment  of  his 
successor  upon  the  ground  that, 
being  a  veteran  of  the  Spanish- 
American  war,  he  cannot  be  re- 
moved under  the  provisions  of 
the  act  of  1907,  chapter  14,  with- 
out good  cause,  and  after  a  fair 
and  impartial  hearing.  Held, 
that  the  act  of  1907  applies  only 
to  officials  holding  an  office, 
whose  term  was  not  fixed  by  lawj 
at  the  time  of  the  passage  and 
approval  of  the  act.  Bell  v. 
Atlantic  City,  443 


organized  under  the  authority  of 
Pamph.  L.  1885,  p.  326,  an  offi- 
cial in  the  fire  department  may 
be  reduced  in  rank  in  the  inter- 
ests of  the  economical  adminis- 
tration of  the  department,  when 
done  in  good  faith  to  promote 
the  efficiency  of  the  service,  al- 
though it  may  displace  some  men 
whose  positions  are  secured  to 
them  during  good  behavior.    75. 

See  also  Cities,  1. 

Civil  Sebvice,  5. 


PARDONS. 


3.  The  act  of  March  24th,  1885 
(Pamph,  L.,  p.  130),  prescrib- 
ing that  certai  officers  and  men 
employed  by  municipal  authority! 
in  the  fire  department  of  any  city 
shall  hold  their  respective  offices 
during  good  behavior,  efficiency, 
and  residence  in  such  city,  doesj 
not  prohibit  the  reduction  in 
rank  of  such  officials  for  rea- 
sons of  economy  in  the  service. 
Durkin  v.  Newark  Fire  Comers, 

468 

4.  In  section  1  of  Pamph,  L.  1906, 
p.  429  (Comp,  Stat.,  p.  2402,  pi. 
298),  which  provides,  among 
other  things,  that  battalion 
chiefs  shall  hold  their  office  or 
employment  during  good  be- 1 
havior  and  shall  be  removed  for| 
cause  after  a  hearing  or  oppor-| 
tunity  therefor  is  afforded,  the 
word  "cause"  in  the  statute  does 
not  necessarily  mean  one  of  the 
causes  designated  in  Pamph.  L. 

,1885,  p.  130.     Consequently,  in 
a  city  having  a  fire  department 


! 

I  In  view  of  the  fact  that  the  pro- 
visions of  Pamph.  L.  1916,  p. 
576,  gives  to  the  jury  the  power 
to  fix  the  punishment  of  one 
convicted  by  them  of  first  de- 
gree murder  at  either  life  im- 
prisonment or  death,  it  is  not 
objectionable  for  the  court  to  in- 
form the  jury  of  the  power  of 
the  court  of  pardons  to  override 
their  verdict  by  an  exercise  of 
the  pardoning  power.  State  v. 
RomholOf  565 


POLICE  POWER. 

See  Gbade  Cbossinos,  20,  21,  24, 
25. 

POOR. 

Section  15  of  the  act  for  the  settle- 
ment and  relief  of  the  poor 
(Pamph.  L.  1911,  p.  390),  re- 
quiring certain  relatives  of  any 
indigent  person  to  provide  relief 
for  such  person,  is  constitutional. 
Stark  V.  Fagan,  29 


PRACTICE. 

.  A  case  certified  should  state  a 
concrete  case.  Schreiner  v. 
Grinnell,  37 

2.  A  motion  to  strike  out  a  com- 
plaint under  the  Practice  act  of 
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1912,  for  want  of  showing  cause 
for  action,  is  the  equivalent  of  a 
demurrer  in  the  former  practice, 
and  only  admits  facts  well 
pleaded,  and  not  conclusions  of 
law  arising  from  the  facts  stated. 
Koewing  v.  West  Orange^      539 

3.  The  proceedings  of  an  inferior 
tribunal  are  reviewable  upon  ap- 
peal when  the  court  below  has 
jurisdiction,  and  by  certiorari 
when  it  exceeds  its  jurisdiction. 
Mellor  V.  Kaighn,  543 


PRACTICE  ACT. 

1.  Under  section  215  of  the  Prac- 
tice act  {Comp.  Stat.,  p.  4119), I 
only  fundamental  questions  may 
be  certified  to  the  Supreme 
Court ;  that  is,  questions  the  an- 
swers to  which  will  enable  the 
Circuit  Court  to  render  judg- 
ment for  the  one  party  or  the 
other  without  any  further  pro- 
ceedings in  the  cause  on  its  part. 
Von  yovelly  v.  Carpenter,        14 

2.  The  rule  or  order  authorized  by 
section  252  of  the  Practice  act 
(Comp.  Stat,  p.  4128),  when 
made,  transfers  such  matters  as 
come  within  its  purview  to  the 
Supreme  Court  for  its  consid- 
eration and  determination.      Ih. 

3.  Under  our  Practice  act  plaintiff 
may  join  in  one  action  a  claim 
for  breach  of  a  contract  with  one 
for  breach  of  the  condition  of 
a  bond,  given  by  defendants  with 
surety,  in  guaranty  of  perform-! 
ance  of  the  contract.  Cramp  d 
Co.  V.  Doughty,  288 


PRINCIPAL  AND  AGENT. 

The  doctrine  of  ratification  is  not 
applicable  except  where  an  agent 
has  assumed  to  act  for  a  princi- 
pal but  without  authority.  It 
does  not  apply  where  one  who 
makes  a  contract  acts  for  him- 
self with   the  knowledge  of  the 


other     party     thereto. 
Realty  Co.  v.  Myers, 


Brown 
247 


PRIVILEGED  COMMUNICA- 
TIONS. 

1.  The  meeting  of  the  creditors  of 
a  bankrupt  for  the  election  of  a 
trustee  held  by  a  referee  in  bank- 
ruptcy to  whom  the  matter  had 
been  referred  by  the  bankruptcy 
court,  is  a  judicial  proceeding, 
and  a  slanderous  communication 
made  by  counsel  for  some  of  the 
creditors  to  the  referee  at  such 
a  meeting,  concerning  one  of  the 
candidates  for  election  as  trus- 
tee, if  relevant  and  pertinent  to 
the  subject-matter  under  con- 
sideration, is  privileged,  and 
counsel  is  not  liable  in  an  action 
for  slander  although  what  was 
said  was  uttered  maliciously. 
Rogers  v.  Thompson,  639 

2.  At  such  a  meeting  creditors  are 
entitled  to  be  represented  by  an 
agent,  attorney  or  proxy,  and 
one  employed  as  attorney  for  a 
creditor  is  entitled  to  the  priv- 
ilege accorded  to  counsel  in  any 
judicial  proceeding.  1J>.  ' 


PROBABLE   CAUSE. 

See  Malicious  Pbosectttion,  2,  3, 
4. 

PROCESS. 

1.  Process  to  appear  before  a  legis- 
lative committee,  regular  on  its 
face,  issued  by  the  chairman  of 
such  committee  under  a  general 
authority  conferred  upon  him  by 
the  committee,  either  expressly 
or  by  parliamentary  usage,  and 
either  with  or  without  specific 
authority  in  the  particular  case, 
is  a  summons  to  appear  before 
such  committee,  the  willful  dis- 
regard of  which  is  made  a  misde- 
meanor by  Pamph.  L.  1895,  p. 
1G2.  Comp.  Staf.,  p.  2241,  §§ 
67,  68.     State  v.  Brewster,    658 
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2.  The  failure  of  the  defendants  to 
appear  at  the  place  named  in 
the  subpoena  was  the  culminat- 
ing factor  in  the  completion  of 
their  offence,  and  the  defendants 
were  then  subject  to  indictment 
in  that  county,  though  they  re- 
sided elsewhere.  Qucere:  Whether 
such  process  is  subject  to  col- 
lateral attack?  Ih 


any  extent  by  the  facts  submitted 
to  the  board  for  consideration. 

Ih. 

See  also  Grade  Cbossinos,  2,  3, 
4,  9,  10,  11,  12,  13,  14, 
17,  18,  19. 
Street  Railways,  1. 


PUBLIC  USE. 
See  Highways,  3. 

PUBLIC    UTILITIES    ACT. 

1.  The  provisions  of  section  2  of 
the  supplement  to  an  act  con- 
cerning public  utilities,  approved 
March  12th,  1913  (Fielder  act. 
Pamph.  L.  1913.  p.  91),  by  which 
ten  per  centum  of  the  expense  ofj 
eliminating  a  grade  crossing  of  a 
steam  railroad  used  by  a  street, 
railway  may  be  ordered  to  be 
paid  by  the  company  operating, 
such  street  railway,  is  within  thei 
legitimate  sphere  of  legislation 
under  the  police  power  of  the 
state.  Pub.  Serv.  Ry.  Co.  v. 
Puh.  Utility  Com'rs,  24 

2.  Property  merely  desirable  for 
park  development  around  the 
railroad  station  cannot  be  or- 
dered taken  by  the  board  of  pub- 
lic utility  commissioners  under 
the  act  of  1913.  Pamph.  L..  p. 
91.  Potter  V.  Puh.  Utility 
Com'rs,  - 157 

3.  The  order  of  the  board  of  public 
utility  commissioners,  in  such 
a  case,  cannot  be  sustained 
under  the  acts  of  the  legislature. 
Pamph.  L.  1914,  p.  490,  or  the 
act  of  1911.  Pamph.  L.,  p.  379, 
§  176.  n. 

4.  The  Supreme  Court,  on  cer- 
tiorari, has  power  to  review  the 
testimony  to  ascertain  whether 
or  not  the  order  is  supported  to 


PUBLIC     UTILITIES     RATES. 

.  The  special  franchises  of  a  pub- 
lic service  company  are  prop- 
erty, but  property  of  a  peculiar 
kind;  the  right  of  property  in 
them  is  not  absolute,  but  is 
qualified  by  the  right  of  the  state 
to  fix  reasonable  rates.  In  de- 
termining the  reasonableness  of 
rates,  no  allowance  should  be 
made  for  the  value  of  the  special 
franchise  in  a  case  where  it  is 
not  legally  exclusive  and  where 
the  state  still  retains  the  right 
to  fix  the  rates.  See  opinion  of 
the  Supreme  Court,  84  N,  J.  L. 
463,  and  the  per  curiam  affirm- 
ance by  this  court  upon  that 
opinion,  reported  in  87  Id.  597. 
Public  Service  Oas  Co.  et  al.  v. 
Bd.  Public  Utility  Com'rs,     734 

.  Where,  upon  the  application  of 
a  municipality,  the  Board  of 
Public  Utility  Commissioners 
have  found  the  rate  charged  by 
a  gas  company  unreasonably 
high  and  have  in  consequence 
prescribed  a  lower  rate,  which 
lower  rate  the  municipality  still 
thinks  unreasonably  high,  the 
letter's  remedy  is  by  certiorari 
to  procure  the  setting  aside  of 
the  order  fixing  .such  rate,  so 
that  the  way  may  be  open  for 
the  establishment  by  such  board 
of  such  still  lower  rate  as  shall 
be  proper  under  the  evidence. 
See  the  per  curiam  opinion  of 
this  court  reported  in  87  N.  J, 
L.  705.  lb. 


QUO  WARRANTO. 

1.  A  demurrer  to  an  information  in 
the   nature  of  a   quo   warranto 
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Railroads. 


admits  the  charge  of  the  infor- 
mation that  the  demurrant  in^ 
trudes  into  and  unlawfully  holds 
and  exercises  the  office,  but 
where  the  information  itself 
shows  that  a  demurrant  is  en- 
titled to  the  office,  the  averments 
are  inconsistent  and  the  demur- 
rant is  entitled  to  judgment. 
Bonynge  v.  Franks  239 

2.  Informations  in  the  nature  of  a 
quo  warranto  under  our  statute 
are  of  three  classes:  (1)  by 
the  attorney-general  without 
leave  of  the  court  at  his  own 
discretion;  (2)  in  the  name  of 
the  attorney-general  by  leave  of 
the  court  at  the  Instance  of  any 
person  desiring  to  prosecute; 
(3)  under  section  4  of  the  act 
where  the  question  is  of  usurpa- 
tion or  intrusion  into  a  munici- 
pal office  or  franchise,  by  a 
citizen  who  believes  himself  law- 
fully entitled  to  such  office  or 
franchise.  lb. 

3.  Even  in  the  case  of  information 
in  the  nature  of  a  quo  warranto 
as  to  a  municipal  office  or  fran 
chise,  the  title  of  the  relator 
could  not  be  put  in  issue  prior 
to  1895.  Under  the  act  of  that 
year  (Comp.  Stat.,  p.  4214)  it 
is  not  incumbent  on  the  relator 
to  put  his  own  title  in  issue ;  but 
the  defendant  is  permitted  to  do 
so,  and  the  court  will  then  de- 
termine which  claimant,  if 
either,  is  entitled  to  the  office. 
Manahan  v.  Waits,  64  N.  J.  L. 
465,  explained.  76. 

4.  In  case  of  an  information  in  the 
nature  of  quo  warranto  under 
section  1  of  the  act  in  the  name 
of  the  attorney-general  by  leave 
of  the  court,  any  person  desiring 
to  prosecute  may  be  relator;  he 
need  not  himself  claim  the  office 
but  leave  of  the  court  will  not 
be  granted  unless  the  relator  is 
acting  in  good  faith  in  vindica- 
tion of  his  own  rights  or  those 
of  the  public  or  a  portion  of  the 
public.  /&. 


.  An  information  in  the  nature  of 
quo  warranto  will  lie  jointly 
against  several  members  of  a 
board  of  trustees  of  a  cemetery 
company.  Ih, 

.  Where  an  information  in  the  na- 
ture of  quo  warranto  shows  that 
a  cemetery  company  had  fifteen 
trustees;  that  the  terms  of  five 
only  had  expired  and  the  terms 
of  ten  had  not  expired;  that 
nevertheless  an  attempt  had  been 
made  to  elect  nine  as  successors 
of  the  fifteen,  a  judgment  of 
ouster  follows  a  demurrer  to  the 
information  as  to  any  defendant 
who  is  brought  into  court,  and 
not  shown  by  the  information 
itself  to  be  entitled  to  the  office. 

Ih. 
See  also  Corpobations. 


RAILROADS. 

.  In  an  action  for  damages  against 
a  railroad  company  for  injuries 
sustained  by  the  plaintiff  because 
of  the  agent  of  the  defendant 
closing  the  entrance  doors  of  its 
train  before  the  plaintiff  was 
fully  within  the  train,  a  charge 
by  the  trial  court  to  the  jury 
that  "the  duty  of  the  defendant 
company  through  its  agents  and 
servants  was  and  is  to  use  rea- 
sonable care  for  the  safety  of 
its  passengers  upon  its  station 
platform  and  as  they  enter  and 
leave  their  cars"  is  not,  per  »e, 
erroneous;  an  objection  to  such 
charge  does  not  raise  the  ques- 
tion whether  or  not  the  plaintiff 
was  entitled  to  have  the  jury 
instructed  that  under  the  cir- 
cumstances reasonable  care  was 
a  high  degree  of  care.  Blumen- 
feld  V.  Hudson  and  Manhattan 
R.  R.  Co.,  580 

.  The  provision  of  the  General 
Railroad  law  requiring  that  the 
secretary  to  the  governor  be  car- 
ried free  of  charge  is  unconsti- 
tutional as  to  railroads  operating 
under  special  charters  previously 
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granted  and  containing  no  such 
proviBion.  Penna.  R.  R.  Co.  v. 
Herrmann^  582 

3.  Where  a  railroad  company  lands 
a  passenger  not,  at  its  regular 
station  p^tform,  but  in  a  place 
where  the  surface  of  the  ground 
is  uneven,  and  the  spaces  be- 
tween the  rails  of  the  tracks  the 
passenger  must  cross  to  reach 
the  station  and  street  are  at 
least  ^YQ  inches  in  depth,  and  in 
so  crossing,  without  aid  from 
the  company's  servants,  or  warn- 
ing of  the  unusual  cpnditions, 
the  passenger  is  thrown  and  in- 
jured because  of  the  condition, 
a  motion  for  nonsuit,  upon  the 
ground  that  plaintiff  had  not 
shown  that  the  construction  of 
the  platform  and  tracks  was  dif- 
ferent from  that  in  general  use 
under  like  conditions,  was  prop- 
erly refused.  It  is  not  a  ques- 
tion of  construction,  but  whether 
by  acts  of  omission  or  commis- 
sion the  defendant  neglected  to 
perform  its  duty  to  provide  aj 
reasonably  safe  way  for  its  pas-| 
sengers.  Smith  v.  Del,  Lack,  d 
W.  R.  R.  Co.,  643 

4.  Where  the  testimony  of  the 
plaintiffs  presented  a  case  from 
which  the  jury  might  reasonably 
infer  that  the  destruction  of  the 
plaintiffs*  timber  land  was  due 
to  ff  fire  which  originated  in  an 
accumulation  of  combustible 
matter  upon  defendant's  right  of 
way,  ignited  by  defendant's  loco- 
motive, and  the  defendant  pre- 
sented proof  to  show  that  its  en- 
gine was  provided  with  the  latest 
and  most  approved  methods  of 
arresting  sparks  and  preventing 
fires,  it  was  not  error  for  the 
court  to  refuse  to  charge  in  effect 
that  the  care  thus  exercised  by 
defendant  relieved  it  of  liability, 
or  that  the  care  it  exercised  in 
the  supervision  of  its  roadbed 
and  right  of  way  in  effect  ex- 
empted it  from  liability,  since 
those  questions  presented  the  is- 
sue in  the  case  and  were  for  the 


determination  of  the  jury.  Smiih 
V.  Del.,  Lack,  d  W.  R.  R.  Co., 

See  also   Cabrtkrh,  1,  2,  3. 

Grade  Gbossings,  1-27. 
Master  and   Servant, 

7,8. 
Negligence,  11. 


RAPE. 
See  Criminal  T^w,  7,  8,  9. 

RECOUPMENT. 

1.  Although  a  party  to  a  suit  can- 
not be  deprived  of  his  statutory 
right  to  recoupment  by  the  mere 
form  of  pleading  as  by  declar- 
ing on  the  common  counts,  where 
the  contract  has  been  completely 
performed  instead  of  declaring 
upon  the  express  contract,  yet 
where  the  implied  contract  de- 
clared on  is  in  fact  a  different 
contract  from  that  out  of  which 
the  damages  sought  to  be  re- 
couped arose,  the  claim  of  re- 
coupment is  excluded  by  the 
terms  of  the  statute  itself.  Weir 
V.  Allen,  \  597 

2.  The  provision  of  section  (>4  of 
the  District  Court  act  authoriz- 
ing recoupment  not  only  of  dam- 
ages sustained  by  reason  of  any 
cause  of  action  arising  out  of  the 
contract,  but  also  of  damages 
sustained  by  reason  of  any  cause 
connected  with  the  subject  of  the 
action,  was  not  meant  to  apply 
to  a  case  where  pre-existing 
causes  of  action  had  become 
merged  in  the  one  on  which  the 
plaintiff  sues.  /&. 


RELEASES. 
See  Fraud,  2,  3. 

REPLEVIN. 

In  an  action  of  replevin,  when  a 
demand  for  possession  is  neces- 
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Sales. 


Statutes, 


sary,  «a  demand  made  upon  the 
wife  of  the  defendant  is  not  suf- 
ficient to  maintain  the  action 
against  the  husband.  Shapiro 
V.  De  Leuce,  161 

See  also  Jurisdiction,  2. 


ROBBERY. 
See  Criminal  Law,  12,  15. 


SALES. 

A  party  who  purchases  a  crop  of 
grain  can  acquire  no  better  or 
different  title  thereto  than  the 
seller  had  at  the  time  of  the 
sale,     diver  v.  Harris,  667 


SCHOOLS. 

1.  Where  the  legal  right  of  school 
teachers  to  have  their  salaries 
has  been  determined  by  judg- 
ment, the  duty  of  the  school 
board  to  levy  the  tax  to  pay  the 
judgment  becomes  imperative, 
and  mandamus  will  go  against 
the  representatives  and  agents  of 
the  school  district  to  compel  them 
to  perform  such  duty,  its  power 
to  raise  the  necessary  funds  be- 
ing ample  under  Comp.  Stat.,  p. 
4742,  §  55.  Ootody  v.  Paterson 
Bd.  of  Education,  137 

2.  Under  section  76  of  the  act  re- 
lating to  schools  ( Comp.  Stat.,  p. 
4746),  the  custodian  of  school 
funds,  who  has  on  hand  balances 
derived  from  the  sale  of  school 
bonds  authorized  to  be  issued  and 
which  were  issued  for  the  pur- 
chase of  land  and  the  erection  of 
school  buildings,  cannot  be  law- 
fully directed  by  the  board  of 
education  to  transfer  such  bal- 
ances to  the  building  and  repair 
account  and  thus  subjected  to  be 
used  for  repair  of  school  build- 
ings, &c.  Since  the  statute  makes 
no  provision  permitting  such  use 
of  the  unexpended  balances,  the 


general  principle  of  law  that  a 
fund  raised  for  a  specific  pur- 
pose cannot  be  applied  to  any 
other  purpose  applies,  and  the 
order  of  the  board  of  education 
to  make  any  use  of  the  fund 
other  than  for  the  specific  pur- 
pose for  which  it  was  raised  is 
ultra  vires.  Heston  v.  State  Bd. 
of  Education,  486 


SET-OFF  AND  COUNTER- 
CLAIM. 

See  Trust  Companies,  2. 


SroEWALKS. 
See  Townships. 

STATUTES. 

.  Where  the  proviso  of  an  act  is 
separable  from  the  remainder  of 
the  act  and  such  proviso  is  un- 
constitutional, the  proviso  may 
be  exscinded  and  the  rest  of  the 
act  allowed  to  stand.  Collins  v. 
Sauer,  139 

.  Where  the  language  of  a  New 
Jersey  statute  is  clear  and  un- 
ambiguous, the  courts  of  this 
state  will  not  go  back  of  the  lan- 
guage of  the  statute  and  con- 
sider the  construction  placed 
upon  a  similar  statute  by  a 
foreign  jurisdiction,  especially 
when  there  is  a  difference  in  the 
construction  in  courts  of  sister 
states.      Tonance    v.    Edwards, 

507 

.  In  construing  a  remedial  statute, 
the  court  should  always  consider 
the  mischief  which  the  legislative 
body  sought  to  remedy,  as  well 
as  the  remedy  intended  to  be  pro- 
vided by  it  to  cure  the  mischief. 
Conservation  and  Development 
Bd.  V.  Veeder,  561 

.  The  cardinal  principle  for  the 
construction  of  statutes  is  that 
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Statutes  of  Neto  Jersey. 


they  are  to  be  so  construed  that, 
if  possible,  full  effect  shall  be 
given  to  all  parts  of  the  statute. 
Steel  V.  Freeholders  of  Passaic, 

609 

5.  A  statute  ought  upon  the  whole 
to  be  so  construed  that,  if  it  can 
be  prevented,  no  clause,  sentence 
or    word    shall    be    superfluous. 


void  or  insignificant. 


Ih. 


See  also  Gbade  Crossings,  20,  22, 
23,25. 


STATUTES  OF  NEW  JERSEY. 

Armories. 

Pamph.  L.  1913,  p,  502,     198 

Bridges. 

Pamph.  L.  1874,  p.  90,  498 
Pamph.  L.  1891,  p.  312,  498 
Pamph.  L.  1892,  p.  435,  497 
Pamph.  L.  1896,  p.  250,  498 
Comp.  Stat,  p.  309,  §  29,  500 

Cemeteries. 

Pamph.   L.    1844,    p.    19, 

§  6,  256] 

Pamph.  L.  1861,  p.  28,  256 
Comp.  Stat.,  p.  372,  245, 

Comp.  Stat.,  p.  391,  245 

Charters. 

Atlantic  City. 

Pamph.  L.  1902,  p.  284,    122 
Elizabeth. 
Pamph.  L.  1872,  p.  1192,   140 
Pamph.  L.  1901,  p.  43,      143 
Pamph.  L.  1905,  p.  680,     143 
Hackensack       Improvement 
Commission. 
Pamph.  L.  1868,  p.  564,    455 
Newark. 

Pamph.  L.  1857,  p.  116, 
§S  21,  30,  98 

Paterson. 
Pamph.  L.  1871,  p.  846, 

§  92,  80 

Pamph.  L.  1907,  p.  114,      80 
Pamph.  L.  1910,  p.  524,       80 
Pamph.  L.  1911,  p.  179,       80 
Paterson  and  Hudson  River 
R.  R.  Co. 
Pamph.   L.   1831,   p.   24, 
§  9,  63 


Paterson    and    Ramapo    R. 
R.  Co. 
Pamph.    L.   1841,   p.   97, 
§  11,  63 

Union  Railroad  Co. 
Pamph.  L.  1853,  p.  480,      71 

Chosen  Freeholders. 

Comp.   Stat.y   p.   521,   pi. 

167,  31 

Pamph.  L.  1912,  p.  619,  4 
Pamph.  L.  1914,  p.  203, 

§  27,  512 

Cities. 

Pamph.  L.  1902,  p.  284, 

122,  444 
Pamph.  L.  1907,  p.  34,  98 
Comp.  Stat.,  p.  1297,  403 

Pamph.  L.  1915,  p.  12,        40 

Civil  Service. 

Pamph.  L.  1908,  p.  235,  360 
Cowp.    Stat.,   p.   3795,    § 

57,  610 
Comp.   Stat.,   p.   3795,    § 

58,  611 
Comp:  Stat,   p.  3807,    § 

87,  612 

Pamph.  L.  1915,  p.  49,      610 

Commission  Government 
Pamph.  L.  1911,  p.  462. 

269,  378,  444 
Pamph.  L.  1911,  p.  462,  § 

16,  483 

Pamph.  L.  1912,  p.  643,  444 
Pamph.  L.  1912,  p.  649,  § 

6,  387 

Pamph.  L.  1913,  p.  836,  1[ 

4,  I  4,  134 

Pamph.  L.  1915,  p.  12,  40,  440 
Pamph.  L.  1915,  p.  622,  484 
PampK  L.  1915,  p.  659,     270 

Condemnation. 

Pamph.  L.  1900,  p.  81,  § 
6,  330 

Conveyances. 

Comp.  Stat.,  p.  1553,  $  54,  519 

Corporations. 

Comp.  Stat.,  p.  1600,  |  4,    257 

Counties. 

Pamph.  L.  1915,  p.  677,       31 
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Courts. 

Camp,  8iai.,  p.  1736, 


16 


Crimes. 

PampK  L.  1898,  p.  794,  § 

119,  9 

Comp.  Stat,  p.  1756,  §  33,  516 
Comp,  Stat.r  p.  1762,  §  52,  628 
Comp.    Stat.,   p.   1769,    § 

70a,  127 

Comp.   Stat.,   p.    1770,    § 

73a,  423 

Comp.    Stat.,   p.    1783.    § 

115,  189,  286 

Comp.    Stat.,   p.    1784,    § 

119,  229 

Comp.   Stat.,   p.    1796,    § 

171,  45 

Pamph.  L.  1913,  p.  365,  516 
Pamph.  L.  1913,  p.  576, 

235,  570 
Criminal   Procedure. 

Comp.  Stat.,  p.  1824,  §  12,  193 
Comp.  Stat.,  p.  1847,  §  82,  566 
Comp.  Stat.,  p.  1847,  §  83,  567 
Comp.    Stat.,   p.    1863,    § 

136,  128 

District  Courts. 

Oen.  Stat.,  p.  1221,  §  38,  107 
Qen.  Stat.,  p.  1251,  pi  198, 107 
Pamph.  L.  1898,  p.  564,  279 
Pamph.  L.  1898,  p.  613.  105 
Pamph.  L.  19a3,  p.  505,  105 
Pamph.  L.  1905,  p.  493,  105 
Comp.  Stat.,  p.   1957,  pi. 

13b,  426 

Comp.  Stat.,  p.  1962,  §  30,  279 
Comp.  Stat.,  p.  1977,  §  68, 
Comp.    Stat.,   p.    1991,    § 

117d  56! 

Comp.    Stat.,    p.    1998,    § 

148,  617 
Comp.    Stat.,   p.    1999,    § 

149,  56 
Pamph.  L.  1913,  p.  618,  105 
Pamph.  L.  1915,  p.  549,  427 
Pamph.  L.  1916,  p.  385,  426 

Elections. 

Pamph.  L.  1880,  p.  229,  464 
Pamph.  L.  1895,  p.  659,  464 
Pamph.  L.  1898,  p.  310,  464 
Comp.   Stat.,   p.   2107,    f 

89,  612 

Comp.    Stat.,   p.   2111.    § 

103,  612 


Comp.   Stat., 

106, 
Comp.   Stat., 

Ill, 
Comp.   Stat., 

159, 
Pamph.  L.  It 
Pamph.  L.  11 

Employers*  Liabil 
Pamph.  L.  11 

EiYldence. 

Pamph,  L.  li 
Pamph.  L.  V. 
Pamph.  L.  li 
Comp.  Stat, 
Comp.  Stat., 

63,  64, 
Comp.  Stat.,  j 
Comp.  Stat., 

28,  29, 
Comp.  Stat., 

67,   68, 

Executions. 

Pamph,  L.  It 

Executors  and  Ad 
Comp.  Stat.,  ; 


BHre  and  Police. 
Pamph.  L.  IJ 
Comp.  Stat,, 

64, 
Comp.  Stat., 

298, 
Pamph.  L. 


It 


430  ;j  Forest  Fires. 


!i 


Pamph.  L.  11 
Pamph.  L.  11 
Pamph.  L,  11 

Frauds  and  Perji 
Comp.  Stat., 

Garbage. and  Ash^ 
Pamph.  L.  li 
Pamph.  L.  It 

Grade  Crossings. 
Pompfc.  L.  II 

Highways. 

Pamph.  L.  19 

12, 
Pamph.  L.  11 
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Infants. 

Comp,  Stat.,  p.  2807, 


305 


Inheritance  Tax. 

Pamph.  L.  1909,  p.  325,     446 
Pamph.  L.  1914,  p.  267, 

396   446 
Pamph.  L.  1914,  p.  276,  § 

I,  507 
Pamph.  L.  1915,  p.  745,     447 

Intoxicating  Liquors.    • 

Pamph.  L.  1913,  p.  574,     144 

Juries. 

Camp.  Stat.,  p.  2975,  §  27,  567 

Justice's  Court. 

Gen.  Stat.,  p.  1871,  §  33,  107 
Pamph.  L.  1903,  p.  251,  § 

25,  712 

Comp.  Stat.,  p.  2992,  §  33,  107 

Labor. 

Pamph.  L.  1904,  p.  152, 

203,  206 

Mechanics'  Lien. 

Pamph.  L.  1853,  p.  437,     622 
Comp.  Stat.,  p.  3291,  §  1,    416 

Mortgages. 

Pamph.  L.  1880,  p.  255,     635 
Pamph.  L.  1907,  p.  563,     634 

Motor  Vehicles. 

Pamph.  L.  1915,  p.  285,  § 

II,  521 
Pamph.  L.  1916,  p.  283,     402 

Municipal    Corporations. 

Pamph.  L.  1916,  p.  525,     512 

Office,  Tenure  of. 

Comp.  Stat.,  p.  3803,  §  23,  135 
Comp.  Stat.,  p.  3804.  135 

Comp.  Stat.,  p.  3804,  §  24,  468 
Comp.  Stat.,  p.  3805,  §  82, 197 

Orphans'  Court. 

Comp.  Stat.,  p.  3813,  §  13,  546 

Police  Courts  and  Magistrates. 
Pamph.  L.  1899,  p.  96,  § 

78,  155 

Pamph.  L.   1903,   p.  276, 

§  80,  155 

Pamph.  L.  1908,  p.  442,     155 


Poor. 

Pamph,  L,  1911,  p.  390, 
§  15,  29 

Practice. 

Comp.   Stat.,   p.   4084,    § 

105,  599 

Comp.    Stat.,   p.   4119,    § 

215,  15 

Comp.   Stat.,   p.   4128,    § 

252,  15 

Pamph.  L.  1912,  p.  377, 

§  6,  292 

Pamph.  L.  1912,  p.  379, 

S  12,  599 

Public  Utilities. 

Pamph,  L,  1911,  p.  379, 

78,  157 
Pamph.   L.    1913,    p.   91, 

24,  60,  157 

Quo  Warranto. 

Comp.  Stat.,  p.  4210,  §  1,  242 
Comp,  Stat.,  p.  4212,  §  4,  242 
Comp.  Stat.,  p.  4214,  §  12,  243 

Railroads  and  Canals. 

Pamph.  L.  1903,  p.  655, 

§§  16,  17,  174 

Pamph,  L,  1914,  p.  490,     160 

Railroad  Crossings. 

Pamph.  L.  1909,  p.  54,  537 
Pamph,  L,  1909,  p.  137, 

313,  637 
Pamph,  L,  1910,  p.  490,    536 

Roads. 

Pamph,  L.  1909,  p.  316,  6 
Pamph,  L,  1912,  p.  809,     512 

Schools. 

Comp.  Stat.,  p.  4742,  §  55,  138 
Comp.  Stat,,  p.  4746,  §  76,  487 
Comp.    Stat,,    pp,    4780- 
4782,  210 

Set-oflf. 

Comp,  Stat.,  p.  4836,  8  1,    555 

Street  Railways. 

Comp,  Stat.,  p,  5021,  407 

Comp.  Stat.,  p.  5035,  §  32,  410 

Taxes  and  Assessments. 

Rev.  Stat.,  p.  3320,  295 

Comp.  Stat.,  p.  5079,  296 
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Comp. 

Stat., 

P- 

5083, 

257 

Comp. 

Stat., 

P- 

5109,  §  30, 

294 

Comp. 

Stat., 

p. 

5115, 

115 

Comp. 

Stat. 

»  P 

.  5135, 

Pl 

56, 

384 

Comp. 

Stat. 

,  P 

.  5264, 

Pl 

447, 

115 

Pamph.  L.  1913,  p.  570,  1 

3, 

295 

Towns. 

Comp. 

Stat., 

p. 

5501, 

457 

Townships. 

Comp.    Stat.,    pp.    5591- 

5592,  §§  40^2,  3941 

Comp.  Stat.,  p.  5620,  pl.  ' 

102,  457, 

Pamph.  L.  1914,  p.  310,  729 

Traffic.  ' 
Pamph.  L.  1915,  p.  285,  § 

4,  431 

Trust  Companies.  ' 

Comp.  Stat.,  p.  5661,  §  15,  46 

Comp.  Stat.,  p.  5664,  §  22,  550 

Pamph.  L.  1913,  p.  282,  550 

Veterans.  ^ 

Pamph.  L.  1907,  p.  37,  444 


Waste. 

Pat.  Rev.,  p.  179, 

121 

Comp.  Stat.,  p.  5789, 
Comp.  Stat.,  p.  5790, 

121 
121 

Water  Power. 

Pamph.  L.  1868,  p.  545, 

208 

Water  Supply, 

Comp.  Stat.,  p.  823, 

647 

Workmen's  Compensation. 
Pamph.  L.  1911,  p.  134, 

99,202,220,474,533,001 
Pamph.  L.  1911,  p.  762,     220 
Pamph.  L.  1913,  p.  302, 

99,  601 

Pamph.  L.  1913,  p.  308,  § 
2, 

602 

STREET    RAILWAYS. 

1.  When  a  traction  company,  or- 
ganized under  the  General  Trac- 
tion act  of  1893  {Pamph.  L.,  p. 


302;  Comp.  Stat.,  p.  5021),  ob- 
tains from  a  municipality  an  or- 
dinance granting  a  location  of 
street  railway  tracks,  and  accepts 
the.  same,  a  regulation  of  the 
rate  of  fares  contained  therein, 
if  lawful  and  reasonable,  consti- 
tutes a  contract  between  the 
company  and  the  municipality 
which  during  the  life  of  the  fran- 
chise remains  inviolable,  and  it 
is  incompetent  for  the  board  of 
public  utility  commissioners  to 
impose  upon  the  company  an  ad- 
ditional burden  in  violation  of 
such  contract  respecting  fates. 
Atlantic  Coast  Elect.  Ry.  Co.  v. 
Public  Utility  Board,  407 

2.  An  ordinance  passed  by  a  munic- 
ipality pursuant  to  the  General 
Traction  act  of  1893  {Pamph.  L., 
p.  302;  Comp.  Stat.,  p.  5021), 
granting  a  location  of  street  rail- 
way tracks,  and  providing  therein 
respecting  the  rate  of  fare  that 
''no  more  than  five  cents  shall  be 
charged  by  the  company,"  gives 
the  company,  when  accepted  by 
it,  a  contract  right  to  charge  a 
five-cent  rate,  which  rate  cannot 
be  reduced  without  the  consent 
of  the  company.  lb. 

3.  Where  an  ordinance  passed  by  a 
municipality  pursuant  to  the 
General  Traction  act  of  1893 
{Pamph.  L.,  p.  302;  Comp. 
Stat.,  p.  5021),  granting  a  loca- 
tion of  street  railway  tracks, 
contained  a  restriction  that  the 
fare  in  a  atated  territory  shall 
be  "no  more  than  five  centa," 
and  such  ordinance  is  accepted 
by  the  company,  such  contract 
is  binding  both  upon  the  com- 
pany and  the  municipality,  even 
though  the  territory  covered  by 
such  fare  zone  is  partly  outside 
the  corporate  limits  of  the 
municipality.  /  76. 

4.  Where  the  plaintiff's  case  pre- 
sents the  fact  that  he  was  riding 
as  a  passenger  upon  the  wagon 
of  another,  who  performed  the 
part    of    driver    of    a    team    of 
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Taxation, 


horses,  attached  to  the  wagot; 
that  the  wagon  was  struck  at  a 
road  crossing  in  the  evening  by 
defendant's  trolley  car,  propelled 
at  a  speed  of  from  twenty  to 
twenty-five  miles  an  hour  on  a 
down  grade;  that  the  plaintiff 
knew  nothing  of  the  danger,  be- 
cause he  was  so  seated  upon  the 
back  of  the  wagon  as  to  be  ignor- 
ant of  the  situation;  that  the 
trolley  car  at  the  time  the  wagon 
approached  within  view  of  the 
crossing  was  several  hundred 
feet  distant,  and  gave  no  signal 
of  its  approach  until  it  was 
within  seventy-five  feet  of  the 
crossing — Heldy  a  nonsuit  di- 
rected under  the  circumstances 
was  error.  Doney  v.  Morris  Co. 
Tract.  Co.,  651 

STOCK. 

iSfee  Damages,  3,  4. 


SURROGATES. 

1.  The  surrogate  of  a  county  in  pro- 
bating a  will  acts  judicially  and 
holds  a  <*ourt;  tfcis  court,  how- 
ever, is  not  one  of  general  juris- 
diction, but  is  an  inferior  tri- 
bunal of  special  jurisdiction. 
Mellor  V.  Kaighn,  543 

2.  When  a  surrogate  grants  pro- 
bate of  a  will  his  power  is  ex- 
hausted and  his  jurisdiction  over 
the  subject-matter  is  at  an  end, 
and  he  cannot  open  or  vacate  his 
decree  for  any  cause.  76, 

3.  The  jurisdiction  of  a  surrogate, 
or  surrogate's  court,  is  purely 
statutory,  extending  to  the  pro- 
bate of  wills,  the  granting  of  let- 
ters of  administration  and  guard 
ianship,  and  certain  other  mat- 
ters   mentioned    in    the    statute. 

Ih 

TAXATION. 

1.  On  a  valuation  of  railroad  prop- 
erty, brought  before  the  Supreme 


Ck)urt,  it  was  the  duty  of  that 
court  to  examine  the  evidence 
and  reverse  the  valuation  of  the 
state  board  in  case  of  palpable 
error,  hence,  when  that  was  done 
and  the  Supreme  Court  directed 
a  reassessment,  it  was  proper 
that  further  testimony  on  valua- 
tions should  be  taken.  Long 
Dock  Co.  V.  State  Bd.  of  As- 
sessorst  108 

2.  In  valuing  property  of  a  rail- 
road company,  including  all  of 
its  terminal  yard  and  water 
front,  property  adjoining  its 
main  stem,  and  land  used  for 
car  storage  and  similar  railroad 
purposes,  it  is  proper  to  consider 
the  increased  value  imparted  to 
the  several  parcels  by  their  as- 
semblage into  a  connected  whole 
appropriate  to  a  railroad  termi- 
nal, lb. 

3.  Land  under  water,  owned  by  a 
taxpayer,  may  be  joined  to  the 
upland  for  assessment  or  segre- 
gated into  separate  tracts  in  the 
discretion  <ff  the  assessors.      lb. 

4.  If  a  right  to  reclaim,  not  exer- 
cised, exists,  it  may  be  regarded 
as  an  increment  of  value  to  the 
shoreward  property.  lb. 

5.  The  element  of  adjacency  or 
proximity  or  accessibility  to 
tidewater  may  extend  within 
reasonable  limits,  more  or  less 
indefinitely  inland,  as  an  element 
of  value,  as  where  questions  of 
convenient  storage  are  involved, 
the  situation  with  regard  to  tide- 
water and  accessibility  then  be- 
comes important.  lb. 

6.  In  valuing  property  of  a  rail- 
road company,  including  aU  of 
its  terminal  yard  and  water- 
front property,  other  property , 
adjoining  its  main  stem  and  land 
used  for  car  storage  and  similar 
railroad  purposes,  or  other  prop- 
erty similarly  situated,  may,  for 
purposes  of  comparison,  be  con- 
sidered by  the  assessors  in  ar- 
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riving  at  a  valuatio: 
being  impossible  to  s 
cal  conditions,  and  i 
similar  conditions  b< 
is  required. 

7.  In  assessing  such  pi 
of  reproduction  is  a 
ment  to  consider. 

8.  The  claim  that  the  n 
chise  was  include  i 
tion  of  the  board — B 
ported  by  the  evideu 

9.  In  assessing  properl 
all  the  terminal  yarc 
front  property  of 
other  property  adjoii 
stem,  and  land  used 
age  and  similar  n 
poses,  a  rule  of  vali 
property  where  rail 
unprofitable  at  or  be] 
values,  and  where 
is  profitable  at  mor 
ordinary  values,  is,  : 
all  railroad  property 
rule  under  the  const 
quirement. 

10.  The  fact  that  neigh 
erty  is  valued  at  lei 
value  does  not  entitl 
whose  property  is  as 
true  value,  to  have  i 
lessened  on  account  < 
valuation  of  its  neifi 
erty. 

11.  In  assessing  proper 
all  of  the  termina 
water-front  propert: 
road,  the  admission 
of  the  valuation 
properties  of  other 
a  criterion,  while  ir 
harmless,  the  findinj 
ported    without    thi 


12.  Under  the  provisio 
13  of  the  Railroa 
which  provides  thai 
appear  that  any  as 
excessive  or  insul 
court  may  reduce  it 

Vol.  lxxxix. 
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and  the  dock  line  of  a  tidal  river, 
separated  from  the  other  ceme- 
tery property  by  a  railroad,  when 
only  a  small  portion  of  the  tract 
has  been  filled  in,  and  none  is 
now  used  for  interments  or  likely 
to  be  80  used  in  the  near  future. 

Ih. 

19.  By  the  provisions  of  the  amend- 
ment of  the  general  act  concern- 
ing taxes  {Pamph.  L.  1913,  p 
570),  all  buildings  used  for  chari- 
table, benevolent  or  religious  pur- 
poses, not  conducted  for  profit, 
and  the  land  whereon  they  are 
situated  necessary  for  the  fair 
enjoyment  thereof,  not  exceed- 
ing five  acres,  are  exempt  from 
taxation  although  owned  by  a 
corporation  of  a  sister  state. 
DenviUe  Twp.  v.  8t,  Francis 
Sanitariunit  293 

20.  According  to  the  terms  of  the 
same  amendment,  a  charitable, 
benevolent  or  religious  work  is 
not  conducted  for  profit  where  it 
is  partly  supported  by  fees  and 
charges  received  from  benefici- 
aries, provided  the  building  is 
wholly  cpntrolled  and  the  entire 
income  therefrom  is  used  for  said 
charitable,  benevolent  and  re- 
ligious purposes.  lb: 


TAX  SALES. 

1.  Where  the  proceedings  to  make 
a  tax  a  lien  on  lands  are  defec- 
tive a  writ  of  certiorari  to  re- 
view a  sale  of  the  land  to  enforce 
the  lien  will  be  allowed  although 
the  eighteen  months'  period  for 
reviewing  the  sale  have  expired, 
as  the  only  sales  to  which  this 
limitation  applies  are  sales  to  en- 
force a  statutory  lien,  that  is, 
one  valid  in  law.  Bounds  v. 
Chester  Twp.,  375 

2.  The  statute  relating  to  tax  sales 
(Comp.  Stat.,  p.  5135,  pi  56) 
gives  the  holder  of  the  certificate 
of  sale  the  right  to  immediate 
possession   of   the   property   and 


to  the  rents  and  profits  from  the 
date  of  the  certificate,  but  this 
does  not  prevent  the  landlord 
from  bringing  proceedings  to  dis- 
possess the  tenant  for  non-pay- 
ment of  rent  accrued  previous 
to  the  making  of  the  tax  certifi- 
cate.    Moreland  v.  Steen,       383 


TITLE  TO  LANDS. 

1.  A  vendee  is  not  obliged  to  accept 
.a    title    substantially    defective, 

and  on  rejecting  the  deed  for 
good  cause  may  demand  and  sue 
for  the  return  of  money  paid  on 
account  of  the  purchase.  Eisler 
V.  Halperinj  278 

2.  When  the  sufficiency  of  a  real 
estate  title  is  in  question  in  a 
court  of  law,  that  court  may  re- 
ceive and  consider  evidence  tend- 
ing to  show  that  the  title  is  vul- 
nerable in  equity.  Ih. 

3.  Delivery  of  possessiou  is  nor- 
mally essential  to  the  transfer  of 
a  good  title,  and  a  vendee  may 
reject  a  title  not  accompanied 
by  immediate  possession,  unless 
the  agreement  be  otherwise.     Jh. 


TOWNSHIPS. 

Under  sections  40-42  of  "An  act 
concerning  townships**  {Comp, 
Stat.,  pp.  5591,  5592),  provid- 
ing for  the  method  of  assessing 
the  cost  of  sidewalk  improve- 
ment, an  abutting  owner  can 
only  be  assessed  with  such  part 
of  the  incidental  expense  of  the 
work  as  bears  the  same  ratio  to 
the  total  incidental  expense  as 
the  cost  of  labor  and  materials 
mentioned  in  the  second  subdi- 
vision bears  to  the  whole  cost 
of  materia]  and  labor  mentioned 
in  section  40.  Assessments  for 
substantia]  grading,  extra  drive- 
ways for  owners  other  than  the 
one  assessed,  and  for  laying  gut- 
ters, cannot  be  sustained  under 


Digitized  by  VjOOQIC 


89N.J.L.1 


INDPJX. 


78 


TraMc. 


Trial. 


the  section  named.  Newark 
Homehuildera  Co,  v.  Bernards 
Twp., 

TRAFFIC. 


394 


The  provisions  of  paragraph  1  of 
section  4  of  the  "Traffic  act"  of 
1915  (Pamph.  L.,  p.  285),  re- 
quiring every  driver  of  a  ve- 
hicle approaching  the  intersec- 
tion of  a  street  or  puhlic  road 
to  grant  the  right  of  way  at  such 
intersection  to  any  vehicle  com- 
ing from  the  right,  does  not  im- 
pose this  duty  upon  the  motor- 
man  of  a  street  car.  Reed  v. 
Ptf6.  Serv,  Ry.  Co.,  431 


TRIAL. 

1.  It  is  error  in  law,  if,  in  the 
charge  of  a  judge  to  a  traverse 
jury,  a  fact  of  moment  clearly 
connected  with  the  merits  of  the 
case  is  said  to  be  in  proof,  when 
there  is  no  testimony  to  support 
the  assertion ;  and  this  in  a  civil 
as  well  as  a  criminal  case. 
Oerety  v.  N.  Y.  d  N.  J,  R.  R, 
Co.,  175 

2.  A  trial  judge,  sitting  as  a  tra- 
verse jury,  is  only  obliged  to  de- 
cide questions  concerning  which 
he  is  requested  to  make  a  find- 
ing. Ruggles  v.  Oqean  Accident, 
rfc,  Corp.,  180 

3.  The  submission  of  testimony  on 
rebuttal  of  evidence  which  re- 
lated to  plaintiff's  main  case  is 
a  matter  for  the  discretion  of 
the  trial  court.  Mingoes  v.  Cenr 
tral  R.  R.  Co.,  226 

4.  Where  no  objection  is  made  to  a 
question  asked  a  witness,  and 
the  answer  is  responsive,  the  mo- 
tion to  strike  out  part  of  the 
answer  was  properly  denied.   Ih. 

5.  Where  a  case  has  been  fully 
tried  including  issues  not  per- 
fectly pleaded  and  the  complain- 
ing   party    has    not    been    sur- 


prised, or  suffered  any  injur 
this  court  has  the  power 
amend  the  pleadings  to  confor 
to  the  proof  and  should,  in  su< 
case,  in  the  interest  of  justi< 
exercise  the  power.  Van  Ho 
ten  V.  Van  Houten,  3( 

6.  In  an  action  by  a  grandson 
recover  from  the  estate  of  t 
grandfather  on  an  oral  contra 
by  which  the  grandfather  agre 
to  leave  a  legacy  to  the  gra^ 
son  in  consideration  of  servic 
to  be  rendered,  it  is  not  erri 
to  permit  proof  of  the  relatio 
ship,  for  it  bears  on  the  prob 
bility  of  the  making  of  such 
contract,  because  a  grandfath 
would,  ordinarily,  be  more  like 
to  contract  to  give  a  legacy 
one  of  his  blood  than  to 
stranger.  The  inferences  to  1 
drawn  from  such  drcumstani 
is  for  the  jury  to  settle.  / 

7.  Where  the  plaintiff,  on  a  ddi 
and  foggy  morning,  approach^ 
a  railroad  crossing  with  h 
horse  and  wagon,  and  stoppe 
looked  and  listened  for  an  a 
proaching  train,  and  after  di 
observation  neither  heard  m 
saw  one  approaching,  and  the  d 
fendant  maintained  gates  and 
gateman  at  the  crossing,  and  tl 
gates  were  up,  and  the  defendai 
met  the  situation  thus  present< 
by  proof  that  the  approachii 
engine  bell  was  rung  and  tl 
approach  of  the  engine  was  di 
cernible  from  various  points  j 
the  crossing — Held,  that  the  i 
sue  thus  presented  was  one  < 
fact,  and  was  properly  submittc 
to  the  jury.  Schnackenherff 
Del,  Lack,  and   W.  R.   R.   Cc 

31 

8.  The  rulings  of  the  trial  cour 
admitting  and  rejecting  evlden< 
at  the  trial  of  this  case,  were  n< 
error.  They  were  within  tl 
discretion  of  the  trial  judg 
Manda,  Inc..  v.  Del,  Lack,  an 
W.  R.  R.  Co.,  32 
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9.  The  trial  judge  has  the  undoubted 
right  to  make  comments  upon 
the  testimony  so  long  as  he  leaves 
it  to  the  jury  to  determine  the 
facts  and  draw  their  own  con- 
clusions. 76. 

10.  The  refusal  of  a  motion  to  di- 
rect a  verdict  of  acquittal  at  the 
close  of  the  case  for  the  state, 
where  the  case  fails  to  show  the 
defendant's  guilt,  is  an  error  re- 
viewable under  sections  136  and 
137  of  our  Criminal  Procedure 
act,  and  the  right  to  the  review 
is  not  waived  by  the  defendant 
because  he  thereafter  proceeds 
with  his  defence.  State  v. 
Bachelle}',  433 

11.  If  counsel  conceives  that  a  per- 
tinent legal  principle  has  beeni 
omitted  by  the  judge  in  his 
charge,  he  should  request  the  de-, 
sired  instruction.  Lange  v.  NJ 
Y.,  Susq.  and  W.  R.  R.  Co.,   604' 

12.  When  a  party  asks  for  an  in-' 
struction  to  the  jury  which  is  I 
partly  good  and  partly  bad,  it  is  I 
proper  to  refuse  it  altogether.  | 
State  V.  Reilly,  627 

13.  In  a  criminal  trial  counsel  will 
not  be  permitted  to  sit  by  in 
silence  and  let  incompetent  evi- 
dence be  introduced,  cross-ex- 
amine on  and  experiment  with 
it,  and  at  the  close  of  the  state's' 
case,  finding  it  to  his  disadvan-' 
tage  to  have  such  testimony  in 
the  case,  move  that  it  be  stricken  i 
out,  and  a  refusal  by  the  trial  | 
court,  under  such  circumstances,  i 
to  strike  out  such  incompetent 
testimony  is  not  reversible  er- 
ror.    State  V.  Koettgen.  678 1 

14.  Where  a  general  exception  is; 
taken  to  the  court's  charge,  and| 
error  assigned  on  a  portion 
thereof,  which  includes  two  dis-i 
tinct  propositions  of  law,  one, 
sound  and  the  other  unsound,  the 
assignment  is  ineffectual  and 
will  not  be  considered  on  a' 
strict  bill  of  exceptions.  Jb.\ 


See  also  Evidence,  5. 
Pardons. 


TRUST  COMPANIES. 

.  Section  22  of  the  act  concerning 
trust  companies  {Comp.  Stat.,  p. 
5664),  amended  Pamph.  L.  1913, 
p.  282,  authorizes  the  commis- 
sioner of  banking  and  insurance, 
in  certain  circumstances, .  to  take 
possession,  as  statutory  agent,  of 
a  trust  company's  property  and 
business  and  liquidate  the  same, 
and  empowers  him  to  prosecute 
and  defend  suits  and  other  legal 
proceedings  in  the  name  of  the 
trust  company.  Rosanlle  Trust 
Co.  V.  Barney,  550 

.  A  i)er8on  indebted  to  a  trust 
company  on  a  promissory  note, 
and  having  a  deposit  to  his 
credit  therein  when  the  commis- 
sioner of  banking  and  insurance 
takes  possession,  is  a  creditor  of 
the  company,  and  as  such  enti- 
tled to  set  off  his  deposit  against 
the  amount  due  on  the  note,  un- 
der the  act  concerning  set-off. 
Comp.  Stat.,  p.  4836,  §  1.       76. 


VERDICT. 

A  verdict  by  a  trial  jury  that  the 
"jury  has  agreed  to  convict  the 
defendant  guilty  of  murder  in 
the  first  degree  with  recommen- 
dation of  mercy  by  the  court,  if 
the  court  will  accept,"  shows 
that  the  agreement  of  the  jury 
turned  upon  a  contingency 
which  continued  to  exist  when 
judgment  was  pronounced,  and 
the  state  of  mind  thus  evinced 
is  inconsistent  with  the  exist- 
ence of  a  verdict;  so  long  as 
such  state  of  mind  continued  no 
conviction  of  defendant  had  been 
reached.     State  v.  Williams,  234 


VOLUNTARY    ASSOCIATIONS. 
See  Mandamus,  5. 
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WARRANTY. 
See  Damages,  1. 

WASTE. 

1.  It  is  settled  law  in  this  state 
that  an  action  for  permissive 
waste  will  lie  under  the  statute 
of  waste.  Comp.  Stat.,  p.  5789. 
Neioman  v.  Sanders^  120 

2.  Although  the  statute  of  waste 
gives  no  right  of  relief  against 
the  personal  representatives  of 
the  deceased  committer  of  the 
waste,  it  is  to  be  inferred  that 
the  legislature  had  in  mind  that 
act  in  enacting  the  act  of  1855 
{Comp.  Stat,,  p.  2260,  §  5),  re- 
lating to  the  survival  of  actions. 
Consequently,  an  action  for 
waste  either  committed  or  suf- 
fered to  be  committed  survives 
against  the  personal  representa- 
tives of  the  deceased  committer 
of  the  waste.  Ih. 


WATER-SUPPLY. 

See  Ck)NDEM  NATION,  3,  4. 


WORDS  AND  PHRASES. 

"Building," 

417 

"CJontext," 

190 

"Employment," 

32 

"Incumbent," 

461 

"Impede," 

57 

"Lawful  restrictions," 

411 

"May," 

57 

"Ravish," 

191 

WORKMEN'S    COMPENSA- 
TION. 

1.  The  provision  of  the  Workmen's 
Compensation  act  with  relation 


to  weekly  wages  being  taken  to 
be  six  times  the  average  daily 
earnings  for  a  working  day  of 
ordinary  length,  excluding  over- 
time, is  confined  to  cases  where 
the  rate  of  wages  is  fixed  by  the 
output  of  the  employe,  and  does 
not  refer  to  cases  where  he  re- 
ceived a  fixed  wage  per  day.  Con- 
ners  v.  Puh.  Serv.  Elect  Co.,    99 

'<,  Where  death  results  immediately 
from  an  accident,  compensation 
under  the  Workmen's  Compensa- 
tion act  should  begin  at  the  time 
of  the  death.  The  provision  of 
section  13  of  the  act.  providing 
that  compensation  shall  not -be- 
gin until  two  weeks  after  the  ac- 
cident, should  bo  read  in  connec- 
tion with  section  14,  and  has  no 
application  to  cases  where  de- 
ceased was  killed  instantly.     76. 

.  There  is  no  provision  in  the 
Workmen's  Compensation  act  au- 
thorizing the  trial  court  to  fix  a 
specific  day  upon  which  the 
weekly  compensation  shall-  be 
paid.  Where  such  a  requirement 
would  inconvenience  the  defend- 
ant an  application  for  modifica- 
tion should  be  made'  to  the  trial 
court.  Such  a  requirement  is 
not  sufficient  ground  for  reversal. 

lb, 

.  Paragraph  19  of  the  Workmen's 
Compensation  act  provides  that 
action  under  that  act  where 
death  results  from  the  injury 
shall  be  brought  by  the  executor 
or  administrator  of  deceased,  or 
in  case  there  is  none,  by  such 
person  as  would  be  entitled  to 
administration.  Ih, 

.  Paragraph  12  of  the  Workmen's 
Compensation  act  of  1911,  rela- 
tive to  compensation  to  be  paid 
to  dependents  in  case  of  death, 
was  amended  by  the  act  of  1913 
(Pamph.  L.,  p.  302),  and  instead 
of  specific  percentages  applied  to 
specific  groups  of  dependent  rela- 
tives, substituted  percentages 
baaed  on  the  varying  number  of 
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actual  dependents  within  the  de- 
grees of  consanguinity  or  limits 
of  affinity  set  out  in  the  act. 
Whether  or  not  such  persons  are 
actual  dependents  is  a  question 
of  fact  lb. 

6.  Where  an  adult  son  gave  all  his 
money,  which  was  more  than 
the  value  of  his  board  and  lodg- 
ing, to  his  mother  for  the  com- 
mon fund  of  the  family,  some  of 
whom  were  themselves  working 
— *-i/eW,  that  the  family  were  de- 
prived of  the  benefit  of  the  wages 
of  deceased  by  his  death  and  all 
were  actual  dependents  within 
the  meaning  of  the  act.  Ih. 

7.  Decedent  was  employed  by  ap- 
pellant as  a  route  foreman,  and 
on  Saturdays  delivered  beer  and 
collected  moneys  therefor.  On  a 
Saturday  night,  while  delivering 
beer  in  a  locality  known  to  the 
police  as  one  where  drunkenness, 
assaults  and  murders  occurred 
with  frequency,  he  was  shot  and 
subsequently  died  from  his 
wound.  There  was  no  proof  that 
the  employer  had  knowledge  of 
the  bad  character  of  the  locality 
where  decedent  was  working,  nor 
was  there  any  proof  of  the  iden- 
tity or  motive  of  his  assailant. 
HeW,  that  the  employer  was  not 
chargeable  with  the  risk  decedent 
assumed  by  reason  of  some  pe- 
culiar and  extraordinary  situa- 
tion, unless  it  appears  that  he 
was  aware  of  such  added  risk; 
and  Held,  further,  that  although 
if  there  had  been  testimony  show- 
ing that  the  object  of  the  attack 
was  robbery  of  the  employe,  the 
employer  would  have  been  liable, 
the  risk  of  robbery  of  a  person 
known  to  carry  considerable  sums 
of  money  being  a  risk  incident  to 
the  employment,  yet  in  the  ab- 
sence of  proof  of  motive  for  the 
attack,  robbery  will  not  be  pre 
sumed  to  have  been  the  motive 
thereof,  as  the  motive  may  have 
been  revenge  or  fancied  wrong, 
or      the      shooting      accidental. 


Schmoll    V.     Weishrod    d    Hesa 
Bretoing  Co.,  150 

S.  The  supplement  to  the  Work- 
men's Compensation  act  {Pamph. 
L.  1911,  p.  762),  providing  that 
every  contract  of  hiring  then  in 
operation  shall  be  presumed  to 
continue  subject  to  the  provi- 
sions of  section  2  of  the  original 
compensation  act  unless  either 
party  shall,  prior  to  an  accident, 
in  writing,  notify  the  other  party 
to  such  contract  that  the  provi- 
sions of  section  2  are  not  to 
apply,  simply  penrvits  the  par- 
ties to  the  contract  to  alter  its 
terms  and  provisions,  and  pro- 
vides a  rule  of  evidence  as  to 
what  shall  be  proof  of  the  alter- 
ing of  such  contract  by  mutual 
consent.  The  legislature  has 
not,  by  this  statute,  impaired  the 
obligation  of  the  master  and  that 
of  the  servant  arising  out  of  the 
original  contract  of  hiring. 
Troth  V.  Millville  Bottle  Works, 

219 

9.  Actual  knowledge  by,  or  formal 
notice  to  an  authorized  agent  of, 
a  corporation  is  sufficient  notice 
under  paragraph  15  of  the 
Workmen's  Compensation  act. 
Pamph.  L.  1911,  p.  134.  75. 

10.  Where  a  petition  was  filed 
under  the  Workmen's  Compen- 
sation act,  and  a  day  was  there- 
after fixed  for  hearing  by  the 
court,  and  the  hearing  was  con- 
tinued by  an  order  regularly  en- 
tered until  June,  1914,  and  noth- 
ing further  was  done  thereafter 
until  September  25th,  1915,  in- 
volving a  period  of  over  twelve 
months,  when  an  order  was  made 
fixing  a  day  for  hearing — Held^ 
that  the  proceedings  under  the 
act  are  Intended  to  be  of  a  sum- 
mary nature,  and  the  failure  of 
the  petitioner  to  move  the  hear- 
ing during  the  interim,  war- 
ranted the  defendant  in  conclud- 
ing that  the  proceeding  had  been 
abandoned,  and  the  order  fixing 
a   day  under  the  circumstances 
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in  such  envelope,  who  (the 
father)  after  receiving  it  and 
with  such  notice  in  his  mind 
permitted  the  boy  to  go  to  work 
afterward,  the  provision  in  the 
act  as  to  notice  that  it  was  not 
intended  to  apply  was  satisfied. 
Troth  V.  MUlville  Bottle  Works, 
86  N.  J.  L.  568;  8.  O.,  ante  p. 
219,  distinguished.  lb, 

18.  Where  a  statute  provides  for 
the  giving  of  a  notice  but  does 
not  prescribe  the  manner  of  its 
service,  it  is  sufficient  if  actual 
notice  to  the  person  to  be  af- 
fected is  conveyed  to  him.       lb. 

19.  The  provision  in  section  1  of 
the  Workmen's  Compensation  act 
iPamph.  L.  1911,  p.  134),  that 
an  injured  employe's  right  to 
compensation  shall  not  be  de 
feated  upon  the  ground  that  he 
assumed  the  risks  inherent  in, 
or  incidental  to,  or  arising  out 
of  his  employment,  or  arising 
from  the  failure  of  the  employer 
to  provide  and  maintain  safe 
premises  and  suitable  appliances 
(which  ground  of  defence  is,  by 
the  act,  abolished),  is  constitu- 
tional, lb. 

20.  To  warrant  a  recovery  under 
section  2  of  the  Workmen's  Com- 


pensation act  (Pamph,  L.  1911, 
p.  134,  as  amended  by  Pamph. 
L,  1913,  p.  302)  from  an  em- 
ployer for  the  death  of  an  em- 
ploye, it  must  appear,  among 
other  things,  that  the  employe's 
death  was  caucied  by  (o)  an  acci- 
dent, (5)  arising  out  of,  and 
(c)  in  the  course  of,  his  employ- 
ment, and  all  these  essential  facts 
must  be  found  by  the  trial  judge, 
and  must  be  contained  in  his 
written  determination.  Dunne- 
ioald  V.  SteerSy  Inc.,  601 

21.  Upon  the  review  of  a  judgment 
against  the  employer  for  the 
death  of  an  employe  under  sec- 
tion 2  of  the  Workmen's  Com- 
pensation act  {Pamph.  L,  1911, 
p.  134,  as  amended  by  Pamph  L. 
1913,  p.  302),  when  it  appears 
that  there  has  been  no  finding  by 
the  trial  judge  that  the  death 
was  by  accident, .  nor  that  it 
arose  out  of,  and  in  the  course 
of,  his  employment,  the  Supreme 
Court  should  send  the  case  back 
for  a  new  trial  and  proper  deter- 
mination of  facts,  either  upon 
the  evidence  already  taken,  or 
upon  such  as  the  parties  see  fit 
to  put  in.  lb. 

See  also  Labor,  1. 
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